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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 


THIS HASKAMA REFERS TO THE ORIGINAL HEBREW EDITION OF THE STEINSALTZ TALMUD, UPON WHICH THIS VOLUME IS BASED %1 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Haskama APS FTE TH aM, be de at 
Rabbi Moshe Zvi Neria 2 


Fana 2-349 Btn sae Pts Peery 
itm? Ry Tyme) 
"tök UO BHBFEE wre = ASSP ALTE T nae nea pote IME 0147F 
pou Y7 AA REP MPT oases ATES TeRIStS1 FETT TT 
eETe at PTAg PID NGENE HAT HEAP *RTI FORA 
pitini arin S SEH 15 ees FER LER TST. aS 537 Fos 
Dre Taree rt? resol eo ote eae +h Lao FS RP = papan 
POT Bead RPV bh BATT. Wa "TRI? 
PEP burr PEPER 35 T1950 1q171'03 preteen pata mika ttn 
sant 8 see hans h 7720A Tithe PTE LEY PEP STe fIr 19A 
eS fe Re a a son gha tS 9H iiitr FAIOA Te ral: ATH 
-1431T= [3 Fo stata sden lee EAR AHAB DT "Aia 
tegen = qatar iE FIRE tTEe Bode Fe petasr Gow RENT 
TUBS ERTAD rear sees Tn we o= Praean ibaa’ paar 
p4yeq7 >a hits? cee ghe Ty £0p GAT 714g tae WIATLePh $110 
S068? WT, Radek TOF BM PSD yy TPE RT RRA Ag 
31$ eS AIFID RIE TOR FEM Pie FPA YR m*a AG 
Fyre atta TRS VEN E EE EME WHEE, Ip T 
eruriyr VS SeseIr i, PAYEZ TF aar fran #IkeH “p 7T Aa 
Sa tae tne? 


e be ale 


[Rotee: 


The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xww has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Bavli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 
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Introduction by the Editor-in-Chief 


The vastly expanded audience of Talmud study in our generation is a 
phenomenon of historical proportions. The reasons for this phenomenon 
are many, and include the availability of a wide array of translations, com- 
mentaries, and study aids. 


One outstanding example of such a work is the translation of the Talmud 
into modern Hebrew by Rabbi Adin Even-Israel Steinsaltz. The product 
of a lifetime of intense intellectual labor, this translation stands out in its 
uniqueness. 


But what can the interested student do if he or she does not comprehend 
the Hebrew, even in its modern form? Where is the English speaker 
who wishes to access this instructive material to turn? The Koren Talmud 
Bavli that you hold in your hand is designed to be the answer to those 
questions. 


This work is the joint effort of Rabbi Steinsaltz himself, his closest advi- 
sory staff, and Koren Publishers Jerusalem. It is my privilege to have been 
designated editor-in-chief of this important project, and to have worked 
in close collaboration with a team of translators and copy editors, artists 
and graphic designers, scholars and editors. 


Together we are presenting to the English-speaking world a translation that 
possesses all the merits of the original Hebrew work by Rabbi Steinsaltz 
and provides assistance for the beginner of any age who seeks to obtain 
the necessary skills to become an adept talmudist. 


To date we have completed the orders of Zera’im and Moed. Our work has 
been enthusiastically received by a broad and diverse audience. Particularly 
gratifying is the fact that many have chosen to use our text as the basis for 
the group study of Talmud. We appreciate the comments and suggestions 
from our readers the world over and are committed to improving future 
editions of the Koren Talmud Bavli on the basis of that input. Indeed, a 
second edition of our first volume, Berakhot, has already been released, 
incorporating much of the advice brought to our attention by our readers. 
We encourage you to continue to advise us of your experience with our 
work. 


Ketubot, Part 11, is the seventeenth volume of this project. It includes the 
entire original text, in the traditional configuration and pagination of the 
famed Vilna edition of the Talmud. This enables the student to follow 
the core text with the commentaries of Rashi, Tosafot, and the customary 
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marginalia. It also provides a clear English translation in contemporary idiom, 
faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features 
of the Hebrew edition, have been substantially enhanced and reproduced 
in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi Joshua 
Schreier, and through the unparalleled creative efforts of Raphaël Freeman and 
the gifted staff at Koren. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation ofhis 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 
Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 


Rabbi Tzvi Hersh Weinreb 
Jerusalem 5775 
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Preface by the Executive Editor 


Toward the beginning of tractate Pesahim (3a), the Gemara questions the Mishna’s use 
of the term or rather than the standard term leil when referring to the evening of the 
fourteenth of Nisan. The Gemara introduces a discussion of the value of euphemism 
and refraining from the use of crude language. It concludes that despite the impor- 
tance of euphemism, if the euphemism comes at the expense of clarity and requires a 
less succinct formulation, it is preferable to speak concisely. Only when the choice is 
between equally concise phrases is the euphemism preferred. 


In his peirush, Rabbi Steinsaltz’s language is both concise and aesthetic. While 
explaining often difficult passages, he avoids the temptation to over-explain, inviting 
the reader to study the Talmud with him rather than doing all the thinking in the 
reader's place. We have attempted to follow his path in translating and editing the 
Koren Talmud Bavii. 


My involvement in the production of the Koren Talmud Bavli has been both a privilege 
and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-lIsrael 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, with the day-to-day management 
of the project in the able hands of Dena Landowne Bailey, constitutes the publishing 
side of this partnership. The combination of the inspiration, which is the hallmark 
of the Steinsaltz Center, with the creativity and professionalism for which Koren is 
renowned and which I experience on a daily basis, has lent the Koren Talmud Bavli its 
outstanding quality in terms of both content and form. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, the editor- 
in-chief, whose insight and guidance have been invaluable. The contribution of my 
friend and colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has provided 
in all aspects of this project. In addition, I would like to thank Rabbi Jason Rappoport, 
managing editor; Rabbi Joshua Amaru, coordinating editor; and Rabbi Avishai Ma- 
gence, content curator, whose tireless devotion to this project has been and continues 
to be crucial to the continued success of this project. The erudite and articulate men 
and women who serve as translators, editors, and copy editors have ensured that this 
project adheres to the highest standards. 
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PREFACE BY THE EXECUTIVE EDITOR 


There are several others whose contributions to this project cannot be over- 
looked. On the Steinsaltz side: Meir HaNegbi, Yacov Elbert, and Tsipora Ifrah. 
On the Koren side: Rabbi David Fuchs, Rabbi Hanan Benayahu, Efrat Gross, 
Rachel Hanstater Meghnagi, Rabbi Eliahu Misgav, and Rabbi Yinon Chen. 
Their assistance in all matters, large and small, is appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5773 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz wow created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 
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Introduction to Ketubot 


Ketubot is the central tractate in the order of Nashim. It provides clarification of 
most of the matters that constitute the relationship between husband and wife: 
Conjugal relations, mutual obligations, and monetary arrangements between them. 
In a general sense it addresses the entirety of marital life. Due to the abundance and 
variety of the topics, which branch out into many different areas of halakha, the early 
commentaries called tractate Ketubot the miniature Talmud or the key to the Talmud. 


The marital bond is, from its inception, a sacred bond, which explains the fact that 
the term for betrothal is sanctification [kiddushin]. That bond can be terminated 
only by the death of one of the parties or by means of a special document, a bill of 
divorce. Violation of this bond by means of adultery engenders severe punishments 
administered both by man, i.e., execution by stoning or strangulation, and by Heaven, 
i.e., karet, in addition to fines and monetary penalties. 


At the same time, according to halakha, the relationship between husband and wife 
within the framework of marriage is founded upon a system of mutual commitments 
fashioned on the basis of provisions and arrangements agreed upon by the parties. 
This system of arrangements is set out in a marriage contract [ketuba] formulated 
between the husband and wife or their representatives. This ketuba is fundamentally 
a written [katuv] contract, and is characterized in that manner because it is, for all 
intents and purposes, the only written document that every person requires. Since 
the provisions between husband and wife are articulated in the marriage contract, 
it is clear that the discussion in tractate Ketubot is fundamentally a comprehensive 
analysis of the marital rights and obligations. 


The significance of the marriage contract is not merely as a practical apparatus regulat- 
ing married life. The Sages established that marital ties not regulated by a marriage 
contract do not constitute marriage at all. The fundamental difference between a 
casual relationship, licentious relations, and marriage is contingent upon both the 
existence of an agreement between the parties articulating their mutual commit- 
ments for the duration of their relationship and the arrangements governing their 
potential separation. Any marital relationship that is not regulated by a marriage 
contract is tantamount to a licentious relationship. 


The details of the agreement between husband and wife are like the details of any 
contract; both parties entering into marriage establish the provisions on the basis of 
which they intend to live their life together. Certain restrictions exist, as the marriage 
agreement, like any other agreement, cannot include stipulations that are against 
halakha, because of the principle: Anyone who stipulates a condition counter to what 
is written in the Torah, his condition is void. This includes stipulations that call for 
violation of a prohibition as well as those that abrogate obligations incumbent upon 
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the parties by Torah law. Furthermore, over the generations, a system of permanent 
provisions was instituted, which constitute the standard formula of the marriage 
contract. 


Although husband and wife can agree to abrogate certain details, or to add details 
and other arrangements, the standard marriage contract has a fixed configuration 
that establishes the guidelines for the marriage, unless additional provisions were 
stipulated. Analysis of these provisions, ranging from the commitments that stem 
from the marriage by Torah law to the various rabbinic ordinances, as well as the 
cases where the standard formula can be amended and the manner in which these 
changes are effected, constitute the primary topics of this tractate. 


Most of the provisions and arrangements in the marriage contract are universally 
accepted. However, the Sages of the Mishna and the Gemara disputed the details: 
Which provisions and halakhot are by Torah law and which are by rabbinic law; which 
provisions are compulsory for all and which of them are merely customary and can 
be amended. Fundamentally, the conclusion reached is that there is a distinction 
between provisions that govern interpersonal relations, which cannot be abrogated, 
and monetary agreements, even those by Torah law, which can be amended or 
abrogated at the agreement of the two parties. 


Based on Exodus 21:10, the obligations of a husband to his wife by Torah law are food, 
clothing, and conjugal rights. Food refers to the husband’s obligation to provide 
sustenance to his wife according to her needs; clothing, his obligation to provide 
her with garments; and conjugal relations, his obligation to engage with her in sexual 
relations at regular intervals. Also by Torah law, the husband is entitled to nullify 
certain vows taken by his wife. After her death he inherits her property, although not 
everyone agrees that this is by Torah law. By rabbinic law, the husband is obligated 
to pay his wife’s medical bills and to redeem her from captivity. 


The Sages instituted that the wife perform certain tasks in the home as well as 
contribute to supporting the family. Income that the wife earns from work, as well 
as any profits accrued from property belonging to her, and any lost item that she finds, 
belong to the husband. The Sages also instituted ordinances relating to the rights of 
the woman after the ties between them are severed by means of divorce or death. 


One primary ordinance is the fixed sum of money identified as payment of the bill 
of divorce, which the husband is obligated pay his wife if he divorces her, or the heirs 
are obligated to pay the wife if she is widowed. For this payment, there is a distinction 
between a virgin, whose marriage contract is two hundred dinars, and one who is not 
a virgin, whose marriage contract is one hundred dinars. The husband is permitted 
to add to that sum any amount of money that he chooses, but he may not reduce the 
fixed sum. Ifhe does, that is tantamount to nullification of the marriage contract, and 
the couple's relations are considered licentious and not marital relations. 


The early Sages instituted that all the husband’s property is liened to payment of 
the marriage contract. After the woman dies, the husband is obligated to bury her. 
After the death of the husband, the widow may continue to live in his house and be 
supported from his property for the duration of her widowhood. Likewise, there 
is a fixed condition that by the authority of the marriage contract, daughters born 
to the husband from this wife are supported from his property after his death, and 
sons born to this woman inherit the sum of her marriage contract in addition to their 
share in the inheritance. 


This system of marital obligations and rights is typically in effect in every marriage, 
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as even if a particular stipulation is omitted from the document, it is in effect as 
a stipulation of the court. However, the precise application of these provisions in 
different cases requires analysis. Similarly, the question arises: Which are the pro- 
visions that cannot be amended or abrogated, either due to their essence or because 
the Sages decreed that they cannot be changed or eliminated? And with regard to the 
provisions that can be amended, what is the legal way to effect this? 


Marriage is based on agreement, and as such, conflict is apt to arise between the 
parties. Quarrels or incompatibility require intervention of the courts or halakhic 
authorities only if the couple decides to separate. However, there are additional 
conflicts that require halakhic resolution. One example is when husband and wife 
each accuse the other that he or she violated the provisions of the agreement. These 
claims can be with regard to the marriage itself, e.g., when one of the parties claims 
that he was misled to the extent that he would not have agreed to marry had he been 
privy to that information. Cases where this problem arises after betrothal and prior 
to marriage are discussed in tractate Kiddushin; cases where this problem arises after 
marriage belong in tractate Ketubot. There are additional claims with regard to fulfill- 
ment of the provisions of the agreement between the parties, where each accuses the 
other of failure to fulfill the obligations. 


When these disputes come before the court, there are two stages to the halakhic 
deliberation. First, the court seeks to ascertain whether or not the claims are true. In 
this case, more than in any other agreement, there are various details that are difficult 
or impossible to ascertain. For example, if the husband claims that he discovered on 
the wedding night that his wife was not a virgin, there is rarely external testimony 
supporting either the husband's claim or the bride’s counterclaim. In order to resolve 
the dispute, the court must rely on general determinations with regard to the cred- 
ibility of the people and their claims. 


The second stage involves ameliorating the situation. Based on the severity of the 
claims of the husband or wife, there are different manners of resolution, e.g., annul- 
ment of the marriage; mandating that the husband divorce his wife, paying her mar- 
riage contract if he was the guilty party and not paying it if she was the guilty party; 
or imposing fines and penalties to compel fulfillment of the terms of the ketuba. 


All these topics, both in terms of whether certain actions are permitted or prohibited 
as well as with regard to the monetary ramifications of those actions, constitute the 
primary focus of tractate Ketubot. In addition, several related matters are discussed, 
e.g., the halakhot of lineage, victims of rape and seduction, and the halakhot of the 
slanderer. Typically, the Gemara addresses various tangential matters that arise in 
the course of discussion of these matters. 


There are three general sections in this tractate: The first deals with the halakhot of 
a virgin; her marriage, as a victim of rape, and as a victim of slander. The second 
explores the details of the standard provisions of the marriage contract. The third 
discusses the halakhot of the wife’s property and payment of the marriage contract. 
There are thirteen chapters in the tractate, the last eight of which are included in 
the present volume. Typically, some chapters address one defined issue and some 
address several issues, while some topics are discussed in a number of different 
chapters. 


Chapter Six deals primarily with the monetary aspects of the marriage contract, in 
terms of the sums that are to be paid and the relationship between the marriage 


contract and the usufruct property that the woman brings to the marriage. 
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Chapter Seven explores the partial or total abrogation of the marriage contract due 
to vows or blemishes of the husband or the wife. 


Chapter Eight discusses the extent of the control that the husband has over the 
usufruct property of the wife. 


Chapter Nine analyzes the authority of a marriage contract, both in terms of the 
ability to waive some of the rights included therein and in terms of the relationship 
between the marriage contract and other monetary commitments. 


Chapter Ten discusses the manner in which the husband's property is divided among 
several wives and the division of property between various claimants. 


Chapter Eleven deals with the rights of a widow in the marriage contract and the 
circumstances under which she collects her marriage contract. On a related note, it 
deals with women who are not entitled to the marriage contract because of flawed 
lineage. 

Chapter Twelve explores the halakhot of a widow, including the rights stemming 


from the provisions of her marriage contract and special monetary agreements. 


Chapter Thirteen discusses problems stemming from relocation, including the 
womans right to sustenance when her husband is out of the country and the rights 
of both the husband and the wife to relocate. 
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This chapter begins with a short discussion of a husband’s rights to various kinds 
of property and wealth that his wife acquires by means other than work. It deals 
primarily with the halakhot surrounding the dowry that a woman brings into the 
marriage. 


Torah law does not dictate that a woman must bring a dowry into her marriage from 
her father’s home, and the dowry is not considered an essential component of a 
marriage. Nevertheless, certain conventions relating to the dowry crystalized over 
the generations, and the Sages afforded these conventions halakhic weight. 


One primary issue surrounding the dowry concerns the nature of the father’s respon- 
sibility to provide a dowry for his daughter. Is this responsibility purely personal, 
so that only he is obligated to provide the dowry, or is it a debt that also falls upon 
his estate? With regard to specific details of the dowry, is the amount of the dowry 
fixed, so that there is a minimum that the father must provide for this purpose? In 
addition, the Gemara examines the place of the dowry within the father’s total estate, 
particularly with respect to the hierarchy of collectable debts and obligations. 


The Sages also established certain standards for the husband’s financial obligations, 
categorized as supplemental conditions of the marriage contract, corresponding to 
the assets the woman brings into the marriage as part of her dowry. These obliga- 
tions go beyond the basic sums of the marriage contract and whatever supplemental 
stipulations the husband adds of his own accord. The obligatory supplements vary 
not only depending upon the amount of property that a woman brings in as a dowry, 
but also depending on the type of property. For these purposes, there is a critical 
distinction between liquid assets, which are readily available for business and invest- 
ments, and illiquid assets, which are not fit for spending. Determining the proper 
exchange for the gifts of the bride’s dowry was complicated by the common practice 
of exaggerating the value of the dowry for the honor of the bride. 


Another question that concerns the dowry relates to the woman's right to control 
property that her father has earmarked for her dowry. May she do with it as she 
wishes, or is she bound by her father’s terms? These questions are addressed in detail 
in this chapter. 


Introduction to 
Perek VI 
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Perek VI 
Daf65 Amud b 


PY Ney TENT mora "I 
nita DİK KIT - away Abyad 
ANY -app anpa na 


And with regard to her inheritance," 
profits of this property in her lifetime. If she is humiliated or 


MI SHNA“* lost object found by a wife and the 


wife’s earnings" belong to her husband. 
the husband enjoys the 


injured, the perpetrator is liable to pay compensation for her 
humiliation and her degradation,‘ as relevant. This payment 
belongs to her. 


TID WIN KPa ya TA n 
NX by opon ww ab - appaw 
aby wpn nw $- nbaaw amn 
nigh - abe 912 TY - by TX 

iva Soin Km YP TS 


Rabbi Yehuda ben Beteira says: When it is an injury that is ina 
concealed part of the woman’s body, she receives two parts, i.e., 
two-thirds, of the payment for humiliation and degradation, and 
the husband receives one part, i.e., one-third, as the injury affects 
him as well. And when it is an injury that is in an exposed part 
of her body, he receives two parts, as he suffers public humiliation 


due to her condition, and she receives one part. His payment 
should be given to him immediately. And with her portion, land 
should be purchased with it, and he enjoys the profits of that 


property. 


IRT NIAN 71 yaw NP ‘TD 
TWA ADA PPPI INI NI 
ap Meyon Ameya NDT MIT 
ing) FDS Me bapa PM MD 
yoy: wy- nsen, AYA niva zix 

pa nina bsix xin yan 


GEMA 


mishna (46b) that the father is entitled, in the case of his daugh- 
ter, to authority over her betrothal, whether it is effected with 
money, with a document, or through sexual intercourse. 
Furthermore, as long as she is single, her father is entitled to any 
lost object that she finds, and to her earnings, and to effect 


The Gemara asks: What is the mishna 
teaching us? We already learned in a 


nullification of her vows (see Numbers, chapter 30). Her father 
also receives her bill of divorce on her behalf, but he does 
not enjoy the profits of her property in her lifetime. If she is 
married, the rights of the husband are greater than his, as 
the husband enjoys the profits" of her property in her lifetime. 
What, then, is the mishna teaching beyond that which was taught 


elsewhere? 


KAADS vy KINDY AD Awa 
PINNI jA TNA ATT 


The Gemara answers: It was necessary for the tanna to mention 
the halakhot concerning compensation for her humiliation and 


her degradation, as ownership of these payments is subject to a 
dispute between Rabbi Yehuda ben Beteira and the Rabbis. 


TYNT NWYN KITI MPAP AIA 
OK soya): WIN KPPN ayy 
APT TID AWA Ph 


§ A tanna teaches a baraita before Rava: A lost object found 
by a wife" belongs to her; Rabbi Akiva says it belongs to her 
husband. Rava said to that tanna: This baraita is puzzling. Now, 
if, with regard to the surplus of the wife’s earnings beyond the 


minimum sum stipulated by the Sages, 


Her earnings — PP mwya: A wife's earnings belong to her 
husband (Rambam Sefer Nashim, Hilkhot Ishut 12:3, 21:1; Shulhan 
Arukh, Even HaEzer 69:3). 


Her inheritance — Anwry: If a wife dies in her husband's lifetime, 
he inherits all of her possessions (Rambam Sefer Nashim, Hilkhot 
Ishut 12:3, 22:1; Shulhan Arukh, Even HaEzer 90:1). 


Her humiliation and her degradation — 77235) ANWia: One 
who injures a married woman gives the payment for her loss 
of livelihood and her medical costs to her husband, while the 
money for her pain is hers. With regard to reimbursement for her 
humiliation and degradation, if the injury is in an uncovered area 
of her body, e.g., her face or hands, one-third of the payment 
goes to the wife while the remainder is given to the husband. 
If the injury is in a covered area of her body, she receives two- 
thirds of the money and he receives one-third. The husband is 


HALAKHA 


given his share directly, but the wife's portion is used for the 
purchase of land, and the profits may be enjoyed by the hus- 
band. The halakha is in accordance with the opinion of Rabbi 
Yehuda ben Beteira, as the discussion of the Gemara follows his 
ruling (Rambam Sefer Nezikim, Hilkhot Hovel UMazik 4:15; Shulhan 
Arukh, Even HaEzer 83:1). 


Enjoys the profits - niva boi: With regard to all possessions 
owned by a wife, whether they are her guaranteed property or 
her usufruct property, the husband may enjoy the profits dur- 
ing her lifetime (Rambam Sefer Nashim, Hilkhot Ishut 12:3, 22:7; 
Shulhan Arukh, Even HaEzer 85:1). 


A lost object found by a wife — mwxat nxyia: Any lost objects 
found by a wife belong to her husband (Rambam Sefer Nashim, 
Hilkhot Ishut 12:3, 21:1; Shulhan Arukh, Even HaEzer 69:3, 84:1). 


NOTES 


And her inheritance — Anwar: Rashi offers two inter- 
pretations of this term. According to the first explanation, 
it is the start of a new sentence, so that the mishna rules 
that the husband enjoys the profits of the inheritance that 
falls to her. According to the alternative explanation, it is 
a separate clause that teaches that a husband inherits his 
wife's property. Since the mishna does not state about the 
wife: Who came into possession of property, its formulation 
seems meant primarily to refer to a husband's rights as an 
inheritor of his wife's property (Talmidei Rabbeinu Yona). 

One difficulty with the first explanation is that it is 
unclear why the mishna does not state a more general 
halakha, that a husband is entitled to the profits of his 
wife's property, but rather states this halakha specifically 
with regard to her inheritance. One answer given is that 
through this example, the mishna tangentially teaches 
that the husband's rights apply not only to property his 
wife owned at the time of their wedding, but also to her 
inheritance or any gift she receives during their marriage. 
Others read this phrase as: But her inheritance, as if to say 
that although the objects she finds and her earnings fully 
belong to her husband, he does not own her inheritance 
and is entitled only to its profits (Meiri). 


Her humiliation and her degradation - 235) ANWia: 
The commentaries ask why the mishna does not detail 
who receives the other three types of indemnities that an 
injuring party must pay. They explain that the rights to the 
other, omitted, types of indemnity are derived from other 
sources. The money for her pain certainly belongs to her, as 
the Torah does not give a man rights to his wife's pain. The 
payments for medical costs are given to the doctor, and 
the husband is entitled to the reimbursement for loss of 
livelihood, as she is required to do work for him (Ramban; 
Rashba; see Josafot). 


BACKGROUND 

Her humiliation and her degradation - 735) ANWwia: 
The Torah imposes a fine on a rapist of fifty pieces of silver 
(Deuteronomy 22:28-29). Beyond that fine, the rapist is 
obligated to pay additional sums for pain and humiliation, 
as would anyone who injures another, as well as compen- 
sation for degradation, which is a payment specific to a 
case of rape. These payments vary based on the victim's 
age, social standing, monetary value, and other similar 
considerations. 
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Perek VI 
Daf66 Amuda 


HALAKHA 


Surplus that is produced through extraordinary 
effort - pnd) byw mawa: If a woman exerts 
herself beyond her obligations, even her extra earn- 
ings belong to the husband, in accordance with the 
first tanna (Rambam Sefer Nashim, Hilkhot Ishut 21:2; 
Shulhan Arukh, Even HaEzer 80:1). 


She performed two tasks for him simultaneously — 
nnk naa nw b mnwy: There is a dispute among the 
authorities with regard t to the halakhain this case. The 
Rif and the Rambam appear to hold that in any case 
in which the wife exerted herself and produced more 
than the standard, the surplus belongs to the hus- 
band. According to Rav Hai Gaon, this is true only if she 
worked longer than necessary, e.g., at night, but if she 
did more than one activity simultaneously, then the 
surplus belongs to her. Rabbeinu Hananel writes that 
although her extra production belongs to her husband, 
she owns whatever she produced through exceptional 
effort, whether through extra hours or by performing 
more than one task at a time. The dominant practice 
recorded in the Bah is that any hard-earned surplus 
belongs to her (Tur, Even HaEzer 80; Shulhan Arukh, 
Even HaEzer 80:1; Beit Shmuel). 


If he spat and the saliva reached him - yam pp 
pin ia: If one spat at another and the saliva reached 
the other's body, or he removed another's garment 
from him; or he uncovered a woman's head, he must 
pay one hundred sela, i.e., four hundred dinars. How- 
ever, if one spat and the saliva touched only the other 
person’s clothing, he is exempt. This ruling follows 
the mishna and Rav Pappa's opinion (Rambam Sefer 
Nezikim, Hilkhot Hovel UMazik 3:9; Shulhan Arukh, 
Hoshen Mishpat 420:38, 41). 


NOTES 


A lost object found by a wife is comparable to 
surplus produced through extraordinary effort — 
porta sp Sy nowa angy: Rashi, followed by many 
other commentaries, explains that as most objects 
are found only through conscious search and effort, a 
found object is treated like surplus produced with dif- 
ficulty. However, Rabbeinu Crescas Vidal explains that 
found objects are analogous to hard-earned surplus 
because both are rare, not because concerted effort is 
common to both. According to the Rashi manuscript, 
cited in the Shita Mekubbetzet, there is a third possibil- 
ity: When she is occupied with the problem of the lost 
object, even for a short time, it interferes with her own 
work. Since she must then make up that work with 
more time and effort later, the lost object is treated as 
surplus acquired through difficulty. 
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which is categorized as part of her earnings and to which the 
husband has rights, Rabbi Akiva says the surplus belongs to her, 
then with regard to lost objects that she found, which are unrelated 
to her handiwork, do they not all the more so belong to her? 


That is Rabbi Akiva’s opinion with regard to surplus, as we learned in 
a mishna (Nedarim 85a): With regard to a woman who said to her 
husband: Anything that I produce will be konam, i.e., forbidden like 
an offering, to your mouth, he need not nullify the vow. The vow never 
took effect at all because a woman cannot prohibit her husband from 
items produced by actions that she is obligated to perform for him. 
Rabbi Akiva says: He should nullify the vow, lest she produce sur- 
plus that is more than the amount that is fitting for him, and the vow 
will take effect on the surplus, which she is not obligated to provide 
him. According to Rabbi Akiva, any surplus belongs to her. The Gemara 
answers: Rather, reverse the opinions: Lost objects found by a wife 
belong to her husband; Rabbi Akiva says: They belong to her. 


The Gemara asks: But when Ravin came from Eretz Yisrael, didn’t he 
say that Rabbi Yohanan said: With regard to surplus that is not 
produced through extraordinary effort, everyone agrees that it is 
the husband’s. Where they disagree is in a case of surplus that is 
produced through extraordinary effort." The first tanna holds that 
the surplus belongs to her husband, and Rabbi Akiva holds that the 
surplus belongs to her. Apparently, there is no need to reverse the 
opinions, as Rabbi Akiva acknowledges that there are instances in 
which surplus belongs to the husband (Rid). The Gemara responds: 
Rav Pappa said: A lost object found by a wife is comparable to 
surplus that is produced through extraordinary effort," as this is not 
a regular occurrence. Therefore, lost objects are subject to the dispute 
between Rabbi Akiva and the Rabbis. 


Rav Pappa raises a dilemma: In a case where she performed two 
tasks for him simultaneously," what is the halakha; is the status of 
the earnings the same as surplus produced through exertion? Similarly, 
Ravina raises a dilemma: Ina case where she performed three or four 
tasks simultaneously, what is the halakha? The dilemmas shall stand 
unresolved. 


§ The mishna states that payments for her humiliation and for her 
degradation belong to her, but that Rabbi Yehuda ben Beteira holds 
that the husband receives a portion of the compensation. Rava bar Rav 
Hanan strongly objects to this: If that is so according to Rabbi Yehuda 
ben Beteira, then if one humiliated another’s horse, is it then the 
halakha that also such an offender is required to give him payment for 
humiliation? The Gemara asks: And is a horse subject to humiliation? 
How is a horse, who suffers no humiliation, comparable to a person, 
who does suffer from humiliation? Rather, the question is: According 
to Rabbi Yehuda ben Beteira, if one spat on another’s clothing, is the 
halakha that also such an offender be required to give him payment 
for humiliation? 


And if you would say that indeed he would be required to pay, but 
didn’t we learn in a mishna (Bava Kamma 90a): If he spat at another 
person and the saliva reached him," or if he uncovered a woman’s 
head, or if he removed his garment from another, he is obligated to 
give him a payment of four hundred dinars, because of the extreme 
humiliation that he caused. And Rav Pappa said: They taught that he 
must pay four hundred dinars only when the spit reached his person. 
However, if the saliva reached his garment, the one who spat is exempt. 
Why, then, is one who humiliates a woman required to pay compen- 
sation to her husband? The Gemara rejects the comparison: When a 
person spits on one’s garment, he does not suffer dishonor, but 
if one’s wife is humiliated, she suffers dishonor, which causes him 
humiliation. 
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Ravina said to Rav Ashi: However, if that is so, if one humiliated 
a poor person of noble descent, where there is dishonor for all 
members of the family, is the halakha also that he is required to 
give payment for humiliation to all members of the family? Rav 
Ashi said to him that there is a distinction between one’s wife 
and one’s relatives. There, where a relative was humiliated, it is not 
as if they themselves had suffered the humiliation. Here, since 
one’s wife is considered his own self, it is as if he himself were 
humiliated. 


h f ho pled id 
MISHNA“™ e case of one w! ople ges to sekasi e 


a sum of money for his son-in-law" as part 
of a dowry, and his son-in-law dies before receiving the money, 
the terms of the dowry do not transfer to the brother, who is now 
the yavam of the widow. The Sages said: The father-in-law can 
say to the yavam: To your brother, I wanted to give this money, 
but to you I do not want to give it. 


The mishna addresses another matter. If the woman had pledged 
to bring in" for him one thousand dinars in cash as a dowry, he 
then pledges, in the marriage contract, that he will give her fifteen 
hundred dinars against them. That is, he writes in the marriage 
document that in the event of divorce or his death, he will pay her 
that greater amount. And against the appraisal of goods such as 
utensils and other movable items that are included in the dowry, 
he pledges one-fifth less" than the amount of the evaluation. This 
is because movable property is generally assessed at a value one- 
fifth higher than the actual value, and he cannot earn any money 
from these items. 


If the appraisal is set at one hundred dinars and the property is 
actually worth one hundred dinars," then since the appraisal is 
conducted at market value he has a claim to property worth only 
one hundred dinars. Likewise, he may not record a decreased sum 
of property. His recorded appraisal of the movable property that 
she brings into the marriage is one hundred dinars only when she 
is giving thirty-one sela and one dinar, equal to 125 dinars. This 
is because the actual value is one-fifth less than the inflated evalu- 
ation, as explained. And similarly, he pledges four hundred dinars 
against her assets only when she is giving five hundred, based on 
the inflated assessment of their worth, such that the real value is 
four hundred dinars. In contrast, what 


the son-in-law pledges according to the amount of the dowry that 
the bride brings, he pledges one-fifth less in the marriage contract, 
which is the actual value of the property. 


G E M ARA The Gemara cites a baraita to expand upon 

the mishna’s statement that the father is 
not required to give the second son-in-law the gift that he promised 
the first son-in-law, as follows. The Sages taught: Needless to say, 
this ruling applies when the first is a Torah scholar and the second 
is an ignoramus, since the father-in-law has a reason to refuse to 
give the second a dowry like the first. But even if the first is an 
ignoramus" and the second is a Torah scholar, the father-in-law 
may say: To your brother, I wanted to give this dowry, but to you 
I do not want to give it, since the obligation incurred was to a 
specific individual. 


HALAKHA 


One who pledges money for his son-in-law — niyn ppia7 
ian: If one pledged a sum of money for the marriage 
of his son-in-law or for his son, the pledge is contingent 
upon marriage and not merely betrothal. As such, if the 
groom dies before he marries his betrothed, then when 
she happens before the yavam for levirate marriage, the 
father may say to the latter: | wanted to give the money to 
your brother, but not to you. This is in accordance with the 
mishna (Rambam Sefer Nashim, Hilkhot Ishut 23:15; Shulhan 
Arukh, Even HaEzer 52:1). 


If the woman pledged to bring in - past) poa: There 
are many different practices with respect to the dowry a 
woman brings her husband from her father's home. Without 
other specific arrangements, the marriage contract is writ- 
ten according to the local standards. In a new community 
where there is no established practice, it is appropriate to 
conduct matters in accordance with the practice of the 
Talmud.When the husband records the assets that his wife is 
entering into the marriage in the marriage contract, he adds 
50 percent to the value of the cash that she is bringing as 
part of her dowry. When he records the value of the clothing 
and the jewelry that she is bringing, he subtracts 20 per- 
cent (see Rambam Sefer Nashim, Hilkhot Ishut 23:1-12 and 
Maggid Mishne there; Shulhan Arukh, Even HaEzer 66:11). 


NOTES 


He pledges one-fifth less — win nina pois x17: Rashi 
explains that the bride's family commonly exaggerated the 
value of the property she was bringing in at the time of the 
wedding. Therefore, the husband would write the actual 
value as one-fifth less than the assessment. However, Rav 
Hai Gaon and most other commentaries explain otherwise: 
Since these are articles for the use of the wife and not the 
husband, he appropriately reduces the value by one-fifth to 
account for wear and tear. That is also how it is explained in 
the Jerusalem Talmud (see Josafot). 


The appraisal is set at one hundred dinars and the prop- 
erty is worth one hundred dinars — ma Mw Aya OW: In 

accordance with his opinion throughout this discussion in 

the Gemara, Rashi explains that the actual value is recorded 

if the assessment was done according to the true price. Oth- 
ers explain that the Gemara is dealing with a case in which 

the two sides agree to record the actual values, as opposed 

to the convention of exaggerating the assessments (Rab- 
beinu Hananel; geonim). 


HALAKHA 


Even if the first is an ignoramus — Y1%71 OY fiw yon: 
A father who designates money for his son-in-law is not 
obligated to give the same sum to the yavam. This is so even 
if the original son-in-law is an ignoramus and the yavam is 
a Torah scholar, and even if the woman wants to marry the 
yavam. This ruling is in accordance with the baraita cited 
in the Gemara (Rambam Sefer Nashim, Hilkhot Ishut 23:15; 
Shulhan Arukh, Even HaEzer 53:1). 
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NOTES 


Everything is in accordance with the regional cus- 
tom — A771 AD Son: According to some com- 
mentaries, Rabban Shimon ben Gamliel’s deference 
to regional custom applies only to the amount that 
must be given to the woman's account (Jalmidei Rab- 
beinu Yona). However, most commentaries understand 
that the statement of Rabban Shimon ben Gamliel is 
referring to all the halakhot in the mishna. Therefore, 
wherever the custom is to not increase or reduce the 
sum, or to write exact sums, one follows the regional 
custom (Ramban, citing Tosafot; Rashba). By contrast, 
some geonim hold that Rabban Shimon ben Gamliel 
does not even disagree with the first tanna; he merely 
explains that the first tanna’s directive applies only in 
a place with no established practice. According to this 
approach, each tanna agrees that wherever there is a 
regional custom, that custom prevails. 


Little expense [ziyyuna] — X3» Tem: Some understand 
that the term ziyyuna refers to effort and expense, more 
of which are demanded to maintain property of greater 
value (see Rashi and Shita Mekubbetzet). Conversely, oth- 
ers explain that the word refers to loss. When there is 
more capital, there is greater concern for loss, and it is 
necessary to teach explicitly that an extra 50 percent is 
nevertheless added (Ri Migash). 
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The mishna discusses the relationship between the value of the dowry 
the bride brings in and the amount of money the groom records in 
the marriage contract, and various examples are illustrated, e.g., if the 
woman pledged to bring him one thousand dinars. The Gemara 
asks: These latter examples in the mishna are the same as the first 
clause of the mishna, and they all illustrate the same financial 
conditions. Why was it not sufficient to mention only the case of 
the thousand dinars? The Gemara explains: The tanna teaches about 
a large appraisal of her substantial property, and he also teaches 
about a small appraisal in a case where she has minimal property, to 
illustrate that there is no halakhic difference between them. Similarly, 
the tanna teaches about the husband’s own appraisal of how to assess 
how much she must provide, and he also teaches about the wife's 
own initial appraisal that she did and the corresponding amount 
that he must write. 


MI SH N A If she pledged to bring him money and not 


articles to serve as a dowry, her sela, i.e., four 
dinars, becomes six dinars with respect to the husband's obligation 
in the marriage contract. This follows the standard outlined in the 
previous mishna: The groom increases his obligation by one half 
since he will profit from this money. Additionally, the groom accepts 
upon himself to give ten dinars to the account for her needs, for 
each and every hundred dinars that she brings. Rabban Shimon 
ben Gamliel says: Everything is in accordance with the regional 
custom.™" 


GEMARA Concerning the first clause, that her sela 


becomes six dinars, the Gemara asks: This 
is identical to that which was taught in the previous mishna, that if 
she brings one thousand dinars in her dowry, he pledges against 
them fifteen hundred dinars. Why does the mishna cite another 
example to demonstrate the same principle? 


The Gemara responds: The tanna taught about large investment 
capital and taught about small investment capital. And it is neces- 
sary to relate to both situations, because if he taught only the case 
of large capital, which has abundant profit, you might think that 
only then does the husband add one-half. However, for small capital, 
which has small profit, you could say that this is not the case. There- 
fore, it is necessary to also state the principle in this mishna. And 
conversely, if the tanna had taught us only about small capital, then 
you might think that because it has little expense," one must add 
a half. However, with regard to large capital, for which there is 
abundant expense, you could say that the husband need not add 
as much. Therefore, it is necessary to state both cases to teach that 
the husband adds one-half to the sum in any case. 


The mishna states that the son-in-law accepts upon himself to 
give ten dinars to the account. The Gemara asks: What is this 
account? Rav Ashi said: It is an account for expenses of perfumes 
and cosmetics. And Rav Ashi said: This statement was said only 
for women in Jerusalem, where the women are accustomed to using 
an abundance of perfume. 


According to the mishna, the husband must give ten dinars for 
each and every hundred dinars that she brings. Rav Ashi raises 
a dilemma: Does this speak of each hundred dinars that are 
appraised in her dowry, or of each hundred dinars that are accepted 
by the husband in the marriage contract, which is the appraisal 
reduced by one-fifth? 


Everything is in accordance with the regional custom - Son 
mya ATI: Unless otherwise stipulated, a husband designates 
the sum of the marriage contract in accordance with the regional 
custom, both for the assessment of the dowry and for the addi- 
tions corresponding to the dowry. This ruling follows Rabban 
Shimon ben Gamliel, because his opinion does not necessarily 


HALAKHA 


conflict with that of the first tanna. Moreover, even if one under- 
stands that Rabban Shimon ben Gamliel and the first tanna are 
in disagreement, the halakha is determined in accordance with 
the opinion of Rabban Shimon ben Gamliel (Maggid Mishne; 
Rambam Sefer Nashim, Hilkhot Ishut 23:11-12; Shulhan Arukh, Even 
HaEzer 66:11). 
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If you say that the mishna speaks of each hundred dinars that is 
accepted, is the intent that he gives a one-time sum only on the first 
day or on each day?" If you say that he gives it every day, does he 
give it only the first week of marriage or each week? If you say he 
gives it each week, does he give it only the first month or each 
month? If you say he gives it each month, does he give it only the 
first year of marriage or each year? The Gemara does not determine 
how the calculation must be rendered and with what frequency the 
husband is required to provide for her cosmetics, and the dilemmas 
shall stand unresolved. 


§ Rav Yehuda said that Rav said: There was an incident involving 
the daughter of Nakdimon' ben Guryon. When the Sages desig- 
nated for her four hundred gold coins for her account of perfumes, 
from her late husband’s estate, for use on that same day, she blessed 
them and said to them: This is how you should also pledge for your 
own daughters, and they answered after her: Amen. 


Apropos the daughter of Nakdimon ben Guryon, the Gemara relates 
what later became of her: The Sages taught: There was an incident 
involving Rabban Yohanan ben Zakkai.’ When he was riding on 
a donkey and leaving Jerusalem, and his students were walking 
after him to learn from him, he saw a certain young woman who 
was gathering barley from among the dung of the animals of 
Arabs. She was so poor that she subsisted on the undigested barley 
within the dung. When she saw him, she wrapped herself in her 
hair, as she had nothing else with which to cover herself, and stood 
before him. 


She said to him: My teacher, sustain me. He did not recognize her, 
so he said to her: My daughter, who are you? She said to him: I 
am the daughter of Nakdimon ben Guryon. He said to her: My 
daughter, the money of your father’s household, where did it go? 
How did you become so poor? She said to him: My teacher, is it 
not that they say such a proverb in Jerusalem: Salt for money is 
lacking [haser]?" There is nothing with which to preserve it and 
prevent it from being lost. And some say the proverb asserts that 
kindness [hesed] is salt for money, i.e., using money for acts of 
kindness preserves it. He continued to ask her: And the money of 
your father-in-law’s house, which was used properly, for benevolent 
acts, where is it? She said to him: This one came and destroyed 
that one; all the money was combined, and it was all lost together. 


She said to him: My teacher, do you remember when you signed 
on my marriage contract? He said to his students: I remember 
that when I signed on the marriage contract of this woman, and I 
read in it, it listed a thousand thousands, i.e., one million gold 
dinars as a dowry from her father’s house, aside from that which 
was promised her from her father-in-law. Rabban Yohanan ben 
Zakkai cried and said: How fortunate are you, Israel," for when 
Israel performs the will of the Omnipresent, no nation or tongue 
can rule over them; and when Israel does not perform the will 
of the Omnipresent, He delivers them into the hand of a lowly 
nation. Not only are they delivered into the hand ofa lowly nation, 
but even into the hand of the animals of a lowly nation, as in the 
pitiful instance of Nakdimon’s daughter. 


Rabban Yohanan ben Zakkai — 


people in all generations. 


Rabban Yohanan ben Zakkai was the youngest of Hillel the Elder's 
students. The Sages said of him that there was not a single area of 
Torah that he neglected. Despite his prominence, he was a modest 
individual who greeted every person he met, including gentiles in 


the marketplace. 


Even while the Temple stood, Rabban Yohanan ben Zakkai was 


3173 NP J37: Rabban Yohanan 
ben Zakkai, who headed the Sanhedrin after the destruction of 
the Second Temple, was one of the greatest leaders of the 


PERSONALITIES 


acknowledged as a leading Torah scholar, and most of the Sages of 
that generation were his students. When the Great Revolt erupted, 
Rabban Yohanan strongly opposed it, seeking to resolve the conflict 
peacefully. As one of the leaders of the besieged Jerusalem, he real- 
ized that the city would soon fall, and he succeeded in escaping the 
city with the help of several of his students, in order to appear before 
the Roman general Vespasian, who received him warmly. When his 
prediction that Vespasian would be appointed emperor was fulfilled, 
Vespasian rewarded him by allowing him to establish a new center 
of Torah study and leadership in Yavne. 


ewish 


NOTES 


Only on the first day or on each day — ix sw oF 
oi oF bs: It is impossible to expect the husband 
to give her this sum every day, since this would 
completely exhaust all of his money. Rather, the 
question is if he should give her the entire sum 
at one time to cover her needs in perpetuity, or if 
he should divide it into smaller sums to distribute 
periodically for her ongoing needs (Tosafot). 

According to the Ra’ah, the question refers to 
the allowance of one silver maa that the woman 
is to receive weekly for her personal use (see 64a): 
Is the husband required to provide the silver maʻa 
in addition to the ten dinars, or is this amount 
deducted from the ten dinars? If it is deducted, for 
what duration is the ten dinars taken into consid- 
eration regarding the silver ma'a; how long are the 
ten dinars expected to last her? Others maintain 
that the whole practice is meant to help a bride be 
most attractive to her new husband, and therefore 
the Gemara asks how long she has to claim the 
money he must set aside. Can she claim it after the 
first day? Can she claim it after the first week? The 
questions continue in this vein, through the end 
of the first year. 


Salt for money is lacking [haser] - spn piana rion: 
Most commentaries read the last word as haser, 
which is related to the word hisaron, meaning defi- 
cit. Consequently, the aphorism says that money 
is preserved when one only partially depletes it, 
spending some of it for good deeds and worthy 
causes (Rashi; Arukh). 


How fortunate are you, Israel — byw OD We: 
Why is it fortunate that Israel sinks lower than any 
other nation? The Maharsha and Maharal suggest, 
each in his own way, that this is the greatness of the 
Jewish people: God does not treat them like other 
nations, whose destiny is subject to mere chance. 
Rather, they are supervised by a singular Divine 
Providence. Even their punishment results from 
their special relationship with God and reminds 
them of it. 


LANGUAGE 
Nakdimon — ți”): It appears that this name 
derives from the Greek Nuxddnpog, Nikodemos, 
meaning victor over the people. However, the 
Gemara comments that he was known as Nakdi- 
mon because of an incident in which the sun shone 
[nikdera] in the sky for his benefit (Ta'anit 20a). 
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PERSONALITIES 

Nakdimon ben Guryon — 41113 {2 piap: Nakdimon ben 
Guryon, whose Hebrew name was Boni, was one of the wealthi- 
est residents of Jerusalem in the generation of the destruction 
of the Second Temple. The Gemara recounts that he gave large 
sums for communal causes, and a great miracle befell him in the 
merit of his efforts (Taʻanit 19b-20a). In this light, the Gemara’s 
incredulity concerning the deficiencies of his philanthropic 
record is well understood. 

Elsewhere, the Gemara relates that Nakdimon ben Guryon 
and two other exceptionally wealthy individuals undertook 
to provide all the needs of Jerusalem for twenty years, when 
the city was under Roman siege. However, all his stores were 
destroyed by the infighting of Jewish groups inside the city. 
The loss of his property was so complete that his daughter was 
reduced to utter destitution and hunger. 


Perek VI 
Daf 67 Amuda 


NOTES 


Gold, the court appraises it and it is according to its value - 
inws KITIN inix pow, amt: Commentaries debate what is 
indicated by the generic term gold. Rashi claims that it refers 
o pieces of gold metal that are not used for jewelry, money, or 
any other purpose. Consequently, the gold is appraised based 
on its actual market value. By contrast, others, based on Rab- 
beinu Hananel, interpret gold as gold jewelry, which does not 
generally depreciate from usage (Josafot). Consequently, it is 
reated like other gold utensils that are appraised based on their 
actual market value. 


Like silver vessels, which diminish — nna Apa bw D23: The 
Rashba and others understood Rashi as saying the diminish- 
ment of which the Gemara speaks is the reduction calculated 
at the time of the appraisal, in the manner of all utensils. Others 
explain that the Gemara speaks of physical deterioration of the 
silver utensils, which occurs over the course of use (Rabbeinu 
Hananel). 
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The recorded incident implies that Nakdimon lost all of his 
wealth after having failed to use it for acts of kindness. The 
Gemara asks: And did not Nakdimon ben Guryon” perform 
charity? Isn’t it taught in a baraita: They said about Nakdimon 
ben Guryon that when he would leave his home to go to the 
study hall, there were fine woolen garments his attendants 
would 


spread underneath him to walk on, and with his blessing, the 
poor would come and fold them up from behind him for 
themselves? Clearly he gave abundant charity. The Gemara 
offers two possible explanations: If you wish, say that he acted 
that way for his own honor, to demonstrate that he considered 
the exorbitant expense trivial. And if you wish, say that as he 
should have done, he did not do. As people say, according to 
the camel is the burden. The stronger the camel, the heavier 
the load it must bear. Even if he gave altruistically, Nakdimon 
ben Guryon did not give as much as he was expected to give. 


Itis taught in a baraita ( Tosefta 5:8) with regard to the daughter 
of Nakdimon ben Guryon: Rabbi Elazar, son of Rabbi Tzadok, 
said in the form of an oath: I pray that I will not see the conso- 
lation of the Jewish people ifI did not see her gathering barley 
kernels from between the hooves of horses in Akko. I recited 

this verse about her: “If you know not, O you fairest among 
women, go your way forth by the footsteps of the flock and 

feed your kids, beside the shepherds’ tents” (Song of Songs 1:8). 
Do not read it as “your kids [gediyotayikh]” but rather read it 

as your bodies [ geviyotayikh]. This woman is compelled to 

follow the sheep to the pastures in order to sustain her own 

body from the leftovers of their food. 


§ The Gemara returns to the topic of how the groom records 
the bride’s dowry in the marriage contract: Rav Shemen bar 
Abba said that Rabbi Yohanan said: If she brings him gold 
in her dowry, the court appraises it, and it is recorded in the 
marriage contract according to its value," without additions 
or subtractions. The Gemara raises an objection from that 
which was taught in a baraita: The halakha is that the gold is 
like utensils and not like cash for purposes of the dowry. The 
Gemara qualifies its objection: What, is it not that gold is like 
silver vessels, which diminish,“ so that they resemble all other 
goods in the dowry whose values are reduced in the marriage 
contract? The Gemara responds: No, the intent is that gold is 
like utensils of gold, which do not diminish. The Gemara 
asks: If so, the baraita should have stated that gold is like its 
own utensils, which would demonstrate that gold is appraised 
according to its true value. Evidently, then, this is not true of 


gold. 


Like silver vessels, which diminish — N57 ADD ow D23: 

Although silver is a noble metal, which does not easily react 
with other materials, when it comes into contact with hydro- 
gen sulfide (H2S), found at low concentrations in the air, it 
becomes covered with a black, very thin layer of silver sulfide 


BACKGROUND 


(Ag2S). When the silver is cleaned, this layer is scratched and 
removed altogether. Therefore, in contrast to the case of a 
utensil made of gold, which is resistant to this form of chemi- 
cal reaction, the weight of a silver utensil itself is gradually 
reduced over time. 
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And moreover, one can ask: It is taught in a baraita (Tosefta 6:2) 
that the halakha is that gold is like utensils and that gold dinars 
are like silver coins. Rabban Shimon ben Gamliel says: In a 
place where people were accustomed not to exchange them, the 
court appraises them, and they are recorded at their appraised 
worth, no more or less. The Gemara clarifies: To which clause is 
Rabban Shimon ben Gamliel referring, when he comments that 
they are not exchanged? If we say he is commenting on the latter 
clause concerning the gold dinars, by inference it may be under- 
stood that the first tanna holds that gold dinars have the same 
status as cash, even in a place where people were accustomed 
not to exchange them. But they are not used and do not function 
as liquid money in a place where they are not exchanged. Why, 
then, does the husband need to raise the value as though they were 
functional cash? 


Rather, is it not that Rabban Shimon ben Gamliel commented 
on the first clause of the baraita, and this is what the baraita is 
saying: The halakha is that gold is like utensils. What is meant 
by the ambiguous term utensils? Utensils of silver. Rabban 
Shimon ben Gamliel qualifies this ruling and says: The halakha 
is that it is like gold dinars, whose value remains constant, in a 
place where they are accustomed not to exchange it or use it 
for business. In any event, the opinion of the first tanna in this 
baraita, that gold is treated like silver utensils, contradicts the 
previous assertion that gold must have the status of gold utensils, 
not silver utensils. 


The Gemara responds: No, actually it must be that Rabban 
Shimon ben Gamliel commented on the latter clause of the 
baraita, which deals with gold dinars, and they are not exchanged 
because they are used as cash only with difficulty. They are not 
typically used for business, but they could be used when necessary. 
And consequently, they disagree about this: One Sage, the first 
tanna, holds since they are used when necessary, we increase the 
value of gold dinars for the wife in the dowry, and the husband 
writes an increased sum in the marriage contract. And one Sage, 
Rabban Shimon ben Gamliel, holds since they are used for 
commerce only with difficulty, we do not increase the value of 
gold dinars for her. According to this interpretation, the first 
opinion can still subscribe to the notion that gold pieces, like gold 
utensils, are appraised at their actual value. 


If you wish, say instead that the entire baraita is in accordance 
with the opinion of Rabban Shimon ben Gamliel, and the baraita 
is incomplete and this is what it is teaching: The halakha is that 
a piece of gold is like utensils and gold dinars are like money. In 
what case is this statement said? In a place where the people 
were accustomed to exchange the dinars. However, in a place 
where the people were accustomed not to exchange the dinars, 
the court appraises their worth, and they are recorded at their 
appraised worth. This is the statement of Rabban Shimon ben 
Gamliel, as Rabban Shimon ben Gamliel says: Ina place where 
the people were accustomed not to exchange them, the court 
appraises their worth, and they are recorded at their appraised 
worth. 


The contradiction from this baraita has been resolved, but in any 
case, a difficulty remains: If the status of gold is similar to that of 
gold utensils and it is appraised at its actual value, the baraita 
should have stated that gold is like its own utensils and not 
simply like any utensils. The Gemara answers: The language is 
difficult. If you wish, say the following answer instead: With 
what are we dealing here? With smashed gold fragments." Rav 
Ashi said: We are dealing with granules of gold. Certainly, then, 
they are not treated as gold utensils, but the novel element of 
the baraita is that they have the status of regular utensils and not 
of gold dinars. 


NOTES 

With smashed gold fragments — x99 x27713: Rashi 
explains that collections of small pieces of gold and gold 
dust also depreciate simply because their components 
are occasionally lost due to their small size. Therefore, 
the Gemara compares them to silver utensils, which 
also depreciate. However, Tosafot and others indicate 
that these do not depreciate in and of themselves, and 
consequently the baraita compares them to gold utensils, 
which do not depreciate. 
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— NOTES 9——_____—_—- 
Arabian camels - Sa bw Dba: Rashi explains that 
with respect to most ‘of the items described here, the 
Gemara seeks to demonstrate that these movable items 
are treated like money. Consequently, when a woman 
brings any of these items into the marriage, the husband 
must add 50 percent of their value in the marriage contract. 
Shita Mekubbetzet notes that Rashi’s explanation is quite 
reasonable, since the Gemara flows nicely according to 
it. However, most other commentaries, including Rav 
atronai Gaon, Talmidei HaRamban, and Rabbeinu Tam, 
cited in Tosafot, maintain that since these items were the 
primary means of commerce in their respective locations, 
hey are treated like land. As such, the Gemara rules that 
a woman may collect her marriage contract from them. 
According to this opinion, this discussion serves as the 
primary basis for the ordinance instituted by the geonim 
hat a marriage settlement may be collected from movable 
property and not only from land. 


Money pouches in Mehoza — stint "739%: According 
o Rashi, these were purses used to hold cash. Although 
here was active commerce in Mehoza, the economy 
relied primarily upon real estate, and not upon specific 
movable goods, for the guarantee of loans. By contrast, 
he Meiri explains that pouches were a chief product of 

ehoza. They were used for commerce, similar to the 
sacks of Kimhonya and the other goods mentioned in 
he Gemara. 


BACKGROUND 

Arabian camels - Say bw Da: A small number of 
sources indicate that there were Jewish settlements in Ara- 
bia in the talmudic period. From the Gemara's statement 
here, it would seem that the local Jews earned a living in 
consonance with most of the other locals and that camels 
were their foremost property. Arabian Jewish communities 
continued to exist in Khaybar and other places for many 
generations after the talmudic period. 


Rodya — 111: There are different opinions concerning the 
location of Rodya. Some claim that it refers to the island 
of Rhodes next to Greece, while others suggest that the 
intention here is the Babylonian city of Póðoç, Rhodos. 


LANGUAGE 


Marriage settlement [parna] — x33: From the Greek 
gepvn, ferné, meaning dowry. However, as the term is 
used here by the Sages, it apparently includes the money 
that the wife receives in her marriage settlement. 


Money pouches [arnakei] — »pai%: From the Greek 
apvaic, arnakis, a garment made from leather. As used 
by the Sages, the term refers to a pouch or purse, perhaps 
made from leather, used for holding coins. 


Money pouch like those used in ancient Rome 
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Apropos the preceding discussion concerning the appraisal of 
objects used for commerce, the Gemara cites a series of related 
comments. Rabbi Yannai said: With regard to spices in Antioch, 
they are like money. Since in Antioch they would conduct busi- 
ness with spices, they should be treated like cash when a woman 
brings them in her dowry. Similarly, Rabbi Shmuel bar Nahmani 
said that Rabbi Yohanan said: Concerning camels in Arabia,” 
a woman may collect the amount of her marriage settlement' 
from them. Since they conduct business using camels in Arabia, 
the camels are consequently given the status that money has in 
other places. 


Similarly, Rav Pappi said: With regard to those robes in 
Bei Mikhsei, a woman may collect her marriage settlement 
from them because they use dresses for commerce. And Rav 
Pappi said: With regard to these sacks in Rodya® and ropes in 
Kimhonya, a woman may collect her marriage settlement from 
them. Rava said: Initially, I would have said that concerning 
those money pouches [arnakei]' in Mehoza,” a woman may 
collect her marriage settlement from them. What is the reason? 
They rely on them, and they serve the commercial function 
served by real estate in other places. Once I saw that they take 
them and the pouches are used, and when they find land they 
buy it with them and do not retain them, I said that they too rely 
on land. The money pouches are used in a fluid manner, but these 
pouches do not serve the same role served by real estate. 


MI SHNA With regard to one who marries off his 


daughter with the terms of the dowry 
unspecified," he must not give her less than fifty dinars. If the 
bride's father pledged to bring her into the marriage bare," by 
saying that he refuses to give her anything, the husband should 
not say: When I bring her into my house, I will clothe her with 
my clothing, but not beforehand. Rather, he must clothe her 
while she is yet in her father’s house, and she enters the marriage 
with the clothing in hand. And similarly, with regard to a charity 
administrator who marries off an orphan girl," he must not give 
her less than fifty dinars. If there are sufficient resources in the 
charity fund, the charities provide even more for her, furnishing 
a dowry and her other needs according to her dignity. 


Arabian camels — way by Dya: 


woman may collect her marriage contract even from movable 
property, since at that time most Jews did not own land but 
relied financially on movable property. This ordinance spread 
among all Jewish communities, and the marriage contracts are 
written accordingly, with respect to the main sum, the additional 
sum, and all other conditions recorded in the marriage contract, 


HALAKHA 
The geonim instituted thata (Rambam Sefer Nashim, Hilkhot Ishut 20:1; Shulhan Arukh, Even 
HaEzer 58:1). 


He pledged to bring her into the marriage bare - aan pos 
man: If the father stipulated that he would bring her into mar- 
riage bare, the husband should not say: When | bring her into 
my house | will clothe her. Rather, he clothes her while she is 
still in her father’s house. This ruling is in accordance with the 


except for the provision for her sons (see 50b). 

Many early commentaries note that one can already discern 
the basis for this ordinance in the Gemara’s stance concerning 
camels and the other movable property it enumerates (Maggid 
Mishne). The geonim simply expanded the concept from specific 
examples and established a broad regulation (Rambam Sefer 
Nashim, Hilkhot Ishut 16:7; Shulhan Arukh, Even HaEzer 100:1). 


One who marries off his daughter unspecified - nx swat 
anp ina: The Sages said that one should give some of his prop- 
erty to his daughter when he marries her off, and this is what 
the Sages meant by the term: Provide. If someone marries off his 
daughter without specifying a different amount for her dowry, 
he is required to provide her with no less than the clothing that 
the court allocates to the bride of a pauper. This is the sum for 
a father who is poor, but one who is wealthy should add to the 
amount according to his wealth. This ruling follows the mishna 


mishna (Rambam Sefer Nashim, Hilkhot shut 20:2; Shulhan Arukh, 
Even HaEzer 58:2). 


One who marries off an orphan girl — maina ny wan: When 
a charity administrator marries off an orphan girl, he must give 
her at least fifty dinars of provincial coins, which sum equals six 
and one quarter standard dinars. If the charity has more funds 
available, she is to be given an amount that befits her stature. 
It stands to reason that the sums delineated were stipulated 
only for their time and that nowadays these matters follow 
local contemporary practice. The authorities write that if the 
charity fund does not have the stipulated baseline sum, the 
administrators must take out loans. However, there is no need to 
borrow in order to give a higher amount to a woman who would 
otherwise receive more (Shakh, based on Beit Yosef; Rambam 
Sefer Zera'im, Hilkhot Mattenot Aniyyim 8:16; Shulhan Arukh, Yoreh 
Dea 250:2, 253:2). 
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GEMARA Abaye said: The fifty dinars mentioned 


in the mishna is referring to fifty provin- 
cial dinars, each of which is worth one-eighth the amount of a 
standard dinar. From where do I know that this is so? From the 
fact that the latter clause teaches: If there are sufficient resources 
in the charity fund, the charities provide more for her, furnishing 
a dowry and her other needs according to her dignity. And we 
say: What is this fund? Rahava said: The charity fund. And if it 
enters our minds to say that the mishna is referring to fifty actual, 
i.e., standard, dinars, if there are sufficient resources in the fund, 
how many standard dinars do we give him? Fifty standard dinars 
is already a sizable sum to distribute as charity. Rather, conclude 
from this comment that the mishna is referring to fifty provincial 
dinars. 


The Sages taught: Concerning an orphan boy and an orphan girl 

who have come" and appealed to be supported by the charity 
fund, the distributors provide for the orphan girl first and after- 
ward they provide for the orphan boy. This is because it is the 

way of aman to circulate about the entryways to ask for charity, 
and it is not a woman’s way to circulate for charity. Therefore, her 
need is greater. Concerning an orphan boy and orphan girl 


who have come to appeal to the charity fund to be married" off, 
the administrators marry off the orphan girl first and afterward 
they marry off the orphan boy, because the humiliation of a 
woman who is not married is greater than that of an unmarried 
man. 


The Sages taught: Concerning an orphan boy who has come 
to marry," the community tries its utmost to provide for all of 
his needs. The charities rent a house for him, arrange for him a 
bed and all his utensils, and thereafter they marry him a wife, 
as it is stated: “But you shall surely open your hand to him, and 
shall surely lend him sufficient for his deficiency" in that which 
is deficient for him” (Deuteronomy 15:8). With regard to the 
phrase “sufficient for his deficiency,’ this is referring to the house. 
“Which is deficient”; this is referring to a bed and table. “For him 
[lo]”; this is referring to a wife. And similarly the verse states: “I 
will make him [lo] a helpmate for him” (Genesis 2:18), when 
God created a wife for Adam. 


HALAKHA 


An orphan boy and an orphan girl who have come to be mar- 
ried - xopTd axa maim Din» If the charity fund is marrying 
off an orphan boy and an orphan girl, the charity tends first to 
the needs of the orphan girl, and only thereafter to the needs of 
the orphan boy. This follows the baraita quoted in the Gemara 
(Rambam Sefer Zera'im, Hilkhot Mattenot Aniyyim 8:16; Shulhan 
Arukh, Yoreh De‘a 251:8). 


An orphan boy who has come to marry - xen kav pin: With 
regard to an orphan boy who appeals for financial aid in getting 
married, a house is rented for him, a bed and all other furnish- 
ings are prepared for him, and then his wedding is financed. 
This ruling is in accordance with the baraita cited in the Gemara 
(Rambam Sefer Zera'im, Hilkhot Mattenot Aniyyim 7:4; Shulhan 
Arukh, Yoreh De‘a 250:1). 


Sufficient for his deficiency — injora "7: It is a mitzva to give a 
poor individual a sum commensurate with his needs, both for 
regular support and for any of his particular additional needs. If 
he requires special foods, they must be provided for him. Similarly, 
if one grew accustomed to certain luxuries during his time of 
wealth, they are provided for him if he feels that he needs them. 
This includes even a horse upon which to ride and a servant to 
run before it. Although there is an obligation to provide a poor 
man with the luxuries from his previous lifestyle that he now 
acks, the community has no responsibility to make him wealthy 
(Rambam Sefer Zera’im, Hilkhot Mattenot Aniyyim 7:3; Shulhan 
Arukh, Yoreh De‘a 250:1). 


HALAKHA 
An orphan boy and an orphan girl who have come - 
aw maim Bin»: If an orphan boy and an orphan girl 
require charity, the girl is given priority to receive food 
or clothing. A woman is similarly prioritized over a man 
(Rambam Sefer Zera’im, Hilkhot Mattenot Aniyyim 8:15; 
Shulhan Arukh, Yoreh De‘a 251:8). 
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NOTES —___—_—_——- 
Even a horse upon which to ride - voy aia} DID box: 
Some say that the Gemara is referring specifically to a pau- 
per who comes from a wealthy family and was previously 
accustomed to these benefits (Jalmidei Rabbeinu Yona). 
Significantly, it was said in the name of the geonim that the 
obligation to provide luxuries, such as a horse and servant, 
applies only to a pauper whose financial decline is not public 
knowledge. Therefore, he receives these privileges so that his 
reputation is maintained. But once his condition becomes 
widely known, he is not entitled to anything more than other 
paupers. 


Pampered himself — ma) mush: Throughout this discus- 
sion in the Gemara, there seems to be some inconsistency 
with regard to the quantity and quality of aid that should 
be given to any one pauper. To resolve this inconsistency, 
several commentaries present a basic distinction between 
two kinds of paupers. In the case of someone who has been 
indulged with extravagancies and luxuries from a very young 
age, missing something to which he has grown accustomed 
is categorized as his deficiency, and it should be provided for 
him. However, the same cannot be said of an opportunist 
who seeks to take advantage of the community's support 
to satiate his cravings for extra comforts. 


BACKGROUND 
Mil- bya: A milis a unit of distance related to, but not identi- 
cal to, the Roman mile, from which it received its name. One 
mil equals 2,000 cubits. This is equivalent to 960 m according 
to Rav Hayyim Na'e, and 1,150 m according to the Hazon Ish. 


LANGUAGE 


Litra - x: From the Greek ditpa, litra, which is variously 
used as a measure of volume or weight, or as the name of 
a coin. The volume of a /itra is less than 300 cubic cm and is 
therefore a very small amount of meat. Even as a measure 
of weight, a Greek litra is a moderate 327 g. The weight of a 
litra of silver coins, however, is a very large sum of money. 
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Concerning this issue, the Sages taught: “Sufficient for his defi- 
ciency”; this teaches that you are commanded with respect to 
the pauper to support him, but you are not commanded with 
respect to him to make him wealthy, as the obligation encom- 
passes only that which he lacks, as indicated by the word deficient. 
However, the verse also states: “Which is deficient for him”; this 
includes even a horse upon which to ride" and a servant to run 
in front of him for the sake of his stature, if necessary. For some- 
one accustomed to these advantages, their absences constitute a 
true deficiency, not an extravagant indulgence. The Gemara relates: 
They said about Hillel the Elder’ that he obtained for a poor 
person of noble descent a horse upon which to ride and a 
servant to run in front of him. One time he did not find a servant 
to run in front of him, and Hillel himself ran in front of him 
for three mil, to fulfill the dictate “which is deficient for him.” 


The Sages taught: There was an incident involving the people 
of the Upper Galilee, who bought for a poor person of noble 
descent from the city of Tzippori a litra- of meat every day. The 
Gemara asks: If they provided him with the reasonable ration ofa 
litra of meat, what is the novelty in this incident? Why does it 
bear repeating? Rav Huna said: It was a litra of meat of poultry, 
which is very expensive. And if you wish, say instead that for 
the weight of a litra of coins, they bought him actual red meat. 
The price of ordinary meat was so expensive that they had to pay 
the exorbitant price of a litra of coins. Rav Ashi said they did 
not spend a litra of coins for him. Rather, there, in the Galilee, 
it was a small village, and every day they would lose an entire 
animal just for him. They would slaughter an animal daily, simply 
to provide him with fresh meat, although there was otherwise 
no market for such a plentiful supply of meat in the village. 


The Gemara relates another incident concerning charity. A certain 
person came before Rabbi Nehemya to request charity. He said 

to him: On what do you normally dine? He said to him: I usually 
dine on fatty meat and aged wine. Rabbi Nehemya asked him: Is 

it your wish to belittle yourself and partake together with me in 
a meal of lentils, which is my regular food? He partook with 
him of lentils, and he died, since he was not accustomed to this 

food. Rabbi Nehemya said: Woe to this one who was killed 
by Nehemya. The Gemara wonders: On the contrary, Rabbi 
Nehemya should have said: Woe to Nehemya who killed this 

one. The Gemara responds: Rather, Rabbi Nehemya meant that 
it was he, the pauper, who should not have pampered himself" 

so much. The poor man was to blame for his own death. His exces- 
sive indulgence rendered him incapable of digesting simple foods 

such as lentils. 


PERSONALITIES 


Hillel the Elder - pra boa: Hillel the Elder and his colleague 
Shammai were the last of the zugot, the pairs of tanna'im who 
led the Sanhedrin throughout much of the Second Temple 
period. Hillel served as Nasi of the Sanhedrin, and Shammai 
was the president of the court, approximately one hundred 
years prior to the destruction of the Temple, at the beginning 
of Herod's reign. 

As individuals, Hillel and Shammai had markedly different 
personalities. Hillel was easygoing and accommodating in his 
approach to himself and to others, championing pleasant- 
ness and avoiding conflict wherever possible. Shammai took 
a more exacting approach, scrutinizing people's motives and 
actions. Each founded a school, Beit Hillel and Beit Shammai 
respectively, and the schools continued to operate many years 
after their founders’ passing. Notably, Hillel and Shammai them- 
selves disagreed in only three or four matters of halakha, but 
their schools, over time, were known to differ in many areas 
of halakha. 


According to tradition, Hillel began his studies as an impov- 
erished student engaged in menial labor to earn money to 
pay the entrance fee to attend the lectures of Shemaya and 
Avtalyon. Ultimately his achievements and influence were so 
great that the Gemara likens Hillel to Ezra the Scribe, crediting 
him with reestablishing Torah during a period in history when 
it was in danger of being forgotten (Sukka 20a). 

Hillel’s disciples were also recognized for their distinction, 
reflecting his success as a teacher. According to the Gemara, 
Hillel the Elder had eighty students. Thirty were worthy to 
have the Divine Presence rest upon them in the manner that it 
rested upon Moses; thirty were worthy to have the sun stand 
still for them, as it did for Joshua; and twenty fell in between 
these two standards. The greatest among them was Yonatan 
ben Uziel, and the youngest was Rabban Yohanan ben Zakkai 
(Sukka 28a). 
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The Gemara relates another story. A certain person came before 
Rava to request charity. He said to him: On what do you normally 
dine? He said to him: On a fattened hen and aged wine. He 
said to him: And were you not concerned for causing a burden 
to the community by expecting such opulent foods? He said to 
him: Is that to say that it is from their funds that I eat? I eat from 
the support of the Merciful One. This would seem to be a reason- 
able argument, as we already learned that in the verse “the eyes 


of all wait for You, and You give them their food in its time” 


(Psalms 145:15), the phrase: At their time, is not stated, rather “in 
its time.” This teaches that the Holy One, Blessed be He, gives 
each and every one his personally appropriate sustenance at 
its proper time, and the community is merely His agent in dis- 
charging His will. Therefore, the man is justified in maintaining 
his standard. 


In the meantime, while they were talking, Rava’s sister, who had 
not seen him for thirteen years, came. And asa gift, she brought 
him a fattened hen and aged wine. Rava said to himself: What 
is this that happened in front of me that suddenly I am brought 
food that I do not usually eat? He then understood that this was a 
providential response to what he had earlier said to the man. Rava 
said to him: I have responded [na‘aneti]' to your contention. 
Arise and eat. 


§ The Sages taught: If an individual does not have sufficient 
means of support and does not want to be supported" from 
charity funds, the charities provide him funds as a loan in a digni- 
fied manner, and then they go back and give the funds to him as 
a gift;" this is the statement of Rabbi Meir. And the Rabbis 
say: They give him funds as a gift, and then they go back and 
give the funds to him as a loan. The Gemara wonders about the 
Rabbis’ ruling: How can we give it as a gift? After all, he does not 
want to take it as a gift. The Gemara answers that Rava said: The 
Rabbis’ instruction is to begin discussions with him by offering 
the assistance as a gift. Ifhe refuses, the charities give it to him as 
a loan, but they treat it as a gift and refrain from attempting to 
collect a debt. 


If he has sufficient funds of his own but does not want to support 
himself" by his own funds without the assistance of charity, the 
charities give him aid as a gift, and then they go back and collect 
the debt from him. The Gemara asks: How can the administrators 
of the fund go back and collect from him? Would their efforts 
not be in vain, as subsequently he would not take their support, 
knowing that he would still have to pay for it? Rav Pappa said: 
The charities collect the accrued debt from his estate only after his 
death. The baraita continues: Rabbi Shimon says, disputing the 
opinion of the Rabbis: If he has sufficient funds and does not 
want to be supported by his own means, they do not get involved 
with him, as the community is not obligated to support him. Ifhe 
does not have and does not want to be supported from charity, 
the charities say to him: Bring collateral and take a loan, so that 
his mindset should be raised for him, with the false impression 
that he is not receiving a handout. 


The Gemara cites a dispute related to the previous discussions. The 
Sages taught in a baraita with regard to the double expression in 
the Torah: “You shall open your hand to him [ha ‘avet ta‘avitenu]” 
(Deuteronomy 15:8). “Ha‘avet”; this is referring to one who does 
not have funds and does not want to be supported by charity. 
The policy is that the charities provide him funds as a loan and 
go back and give the funds to him as a gift. “Ta‘avitenu’”; this is 
referring to one who has means and does not want to support 
himself. The policy is that the charities provide money as a gift, 
and then they go back and collect from his estate after his death. 
This is the statement of Rabbi Yehuda. 


1091p: KETUBOT - PEREK VI: 67B 


LANGUAGE 

| have responded [na‘aneti] — 1393: The Sages used 
the phrase na'aneti lakh as an expression of apology. 
Rashi apparently interprets the term as related to 
the word ana, meaning responded or spoke, as if 
to say: | said too much. Others explain that the term 
relates to the word inui, meaning suffering, with the 
implication: | have sinned before you. 


HALAKHA 


And he does not want to be supported — 7x47 19x) 
pena: If a pauper requires charity but refuses 
to accept money from the charity fund, then the 
charity administrators employ artifice. Money is 
presented to him as a gift or as a loan, so that he 
will agree to take aid on his preferred terms. This rul- 
ing follows the opinion of the Rabbis in the baraita 
(Rambam Sefer Zera'im, Hilkhot Mattenot Aniyyim 7:9; 
Shulhan Arukh, Yoreh De'a 253:9). 


One who has funds but does not want to support 
himself - pend ANN) b w»: If a wealthy per- 
son starves himself because he is overly frugal, his 

appeals for charitable aid are not approved. This rul- 
ing is in accordance with Rabbi Shimon’s statement 
and the opinion of the Rabbis as recorded later in 

the Gemara (Rambam Sefer Zera’im, Hilkhot Mattenot 
Aniyyim 7:9; Shulhan Arukh, Yoreh De‘a 253:10). 


NOTES 
Give the funds to him as a gift - ow) b pid 
mama: The Rabbis reject Rabbi Meir’s opinion, as 
they suspect that the pauper will refuse an outright 
loan, since he does not have the means to pay it 
back. For this reason, the charity first offers him a 
gift (Ayelet Ahavim). 
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BACKGROUND 
Hinge of the door — xT x1i2¥: Apparently 
there was a hole in the threshold into which the 
outer hinge of the door was inserted. For conve- 
nient insertion and removal of the door, there was 
a slot adjacent to this hinge, through which it was 
also possible to pass small items into the house. 


HALAKHA 

To toss...for him into the hinge of the door - 
KUTT xy. YTT: One of the highest levels 
of charity is giving anonymously, so that the recipi- 
ent does not know the identity of the donor, as 
in the case of Mar Ukva, who left the money at 
the entrance to the house (Rambam Sefer Zera‘im, 
Hilkhot Mattenot Aniyyim 10:9; Shulhan Arukh, Yoreh 
De‘a 249:8). 


18 


KETUBOT : PEREK VI: 67B: 1D Arp 


parent) nyin irg) 15 w ois Daam 
-PAYT DPD ag TH] NPY AD PPL PS 
one ya wha atin mat 


PAMIT NADA NAY MI NIP W 
MUTT MTNYD MAAN > ws xoW ds 
KTPI payp wo iy ope K INN OP 
D KIPI wa a maa MP KITT AMID 

aaa ENE ae 


pag - KUT? m? dyn KPT AMTT Y2 
KANY KITTY ey mapa pity amana 
PMID POPA NE MT NM TP MTT 
TIP MPY APAT MY MBN APY WT 
sax > TAY PAYT won KYTIN PNN 

SATS KIPA NIPAT BA NIP 


OX TPH a OW W WONT PCT aD ND 
YD VON KIND II NNT IT VIN 7y ay% 
DWA PIPILIAN AY RI NTON JYRY 
iayy viwe oh bnina pyawad 
DDINI pay OK wee was Ji) 

POKYN won” DITAA - 17 xan 


PAMTI PNAP!A NAY MI NIP W 
seat byn Sa nt men yar MY yw) 
ora va wo ATT TT KAY XN 
OMIT ATVI Ne ox “Py xo => OX NOX 
inert AD PAR AN TW? 2 BPI NPT 

TIPTE poy 


The baraita continues: And the Rabbis say: If he has money and 

does not want to support himself, they do not get involved with 

him. The baraita asks: How then do I uphold the double expres- 
sion “ha ‘avet ta‘avitenu”? The baraita answers: The Torah spoke 

in the language of men, and the double form does not have 

halakhic significance. 


The Gemara recounts another incident related to charity. Mar 
Ukva’ had a pauper in his neighborhood, and Mar Ukva was 
accustomed every day to toss four dinars for him into the slot 
adjacent to the hinge of the door." One day the poor person 
said: I will go and see who is doing this service for me. That 
day Mar Ukva was delayed in the study hall, and his wife came 
with him to distribute the charity. 


When the people in the poor man’s house saw that someone was 

turning the door, the pauper went out after them to see who it 
was. Mar Ukva and his wife ran away from before him so that he 

would not determine their identity, and they entered a certain 

furnace whose fire was already raked over and tempered but was 

still burning. Mar Ukva’s legs were being singed, and his wife 

said to him: Raise your legs and set them on my legs, which are 

not burned. Understanding that only his wife was spared from 

burns, because she was more worthy, Mar Ukva became dis- 
traught. By way of explanation, she said to him: I am normally 
found inside the house, and when I give charity, my assistance 

is ready and immediate, insofar as I distribute actual food items. 
Since you distribute money, which is not as readily helpful, my 
aid is greater than yours. 


The Gemara asks: And what is all this? Why did they go to such 
extreme lengths to avoid being discovered? The Gemara answers: 
It is as Mar Zutra bar Toviya said that Rav said, and some say 
that Rav Huna bar Bizna said that Rabbi Shimon Hasida said, 
and some say that Rabbi Yohanan said in the name of Rabbi 
Shimon ben Yohai: It is preferable for a person to deliver him- 
self into a fiery furnace so that he not whiten the face of, i.e., 
embarrass, his friend in public. From where do we derive this? 
From the conduct of Tamar, as it is written: “And Judah said: 
Bring her forth, and let her be burnt. When she was brought 
forth, she sent to her father-in-law, saying: By the man, whose 
these are, am I with child” (Genesis 38:24-25). Although Tamar 
was taken to be executed by burning, she privately and directly 
appealed to Judah, rather than publicly identifying him as the 
father of her unborn children and causing him embarrassment. 


The Gemara relates another incident involving Mar Ukva. Mar 
Ukva had another pauper in his neighborhood, and Mar Ukva 
was accustomed to send to him four hundred dinars every year 
on the eve of Yom Kippur. One day he sent the money to him 
by the hand of his son. The son returned and said to him: The 
poor individual does not need the charity. Mar Ukva said: What 
did you see that prompted you to say this? He said to him: I saw 
them spilling old wine on the ground for him, to give the room 
a pleasant smell. Mar Ukva said: If he is pampered this much 
and requires even this luxury, then he needs even more money. 
He doubled the funds and sent them to him. 


Mar Ukva — xap “va: Mar Ukva was the Exilarch during the first 
generation of the Babylonian amora‘im. He resided in the in the 
town of Kafri, where he also held his rabbinic court. In addition to 
his political office, which may not have carried the same weight 
then as it did later, Mar Ukva was one of the prominent Sages of 
his generation. He was principally a student of Shmuel, and was 


regarded as the latter's disciple-colleague. 


PERSONALITIES 

He is mentioned many times in the Talmud, and he engaged in 
exchanges with the Sages of his generation. Later generations of 
amora'im reported a number of his statements as well. He enjoyed 
close correspondence with the Sages of Eretz Yisrael. He was noted 
for his Torah knowledge as well as his piety in general, particularly 
his acts of charity and kindness. It may be that the Sages Rav Natan 
bar Mar Ukva and Mari bar Mar Ukva were his sons. 
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When Mar Ukva was dying, he said: Bring me my charity 
records. He found that it was written there that he had given 
seven thousand fine, siankei,' i.e., gold, dinars, to charity. He 
said: My provisions are light, and the way is far. This meager 
sum is insufficient for me to merit the World-to-Come. He got up 
and spent half of his remaining money on charity. The Gemara 
asks: How did he do this? But didn’t Rabbi Ilai say: In Usha they 
instituted: One who spends money on charity, he should not 
spend more than one-fifth" of his money for this purpose. The 
Gemara answers: This restriction on giving too much charity 
applies only while he is alive, because perhaps he will descend 
from his holdings and become destitute. Therefore, for his own 
financial security, he should never distribute more than one-fifth. 
But after death, we have no problem with it. One need not save 
money in his estate anymore. 


The Gemara recounts more stories related to charity. Rabbi Abba 
would wrap coins in his scarf and toss the money behind him" 
over his shoulder. And he would place himself at the homes of 
the poor without being seen, so the poor could receive the aid 
without being embarrassed. And he would incline his eyes just 
enough so he could safeguard the handouts from swindlers who 
might take the money dishonestly. 


Rabbi Hanina knew a certain pauper and was accustomed to 
send to him four dinars on every Shabbat eve. One day he sent 
it in the hand of his wife. She came back home and said to him: 
The man does not need charity. Rabbi Hanina asked her: What 
did you see that prompted you to say this? She said to him: I 
heard them saying to him inside the house: With what do you 
normally dine: 


Silver, i.e., white, tablecloths [telei]"' or gold, i.e., colored, table- 
cloths? Clearly, then, they are not entitled to charity. Rabbi 
Hanina said: This is what Rabbi Elazar said: Come and let us 
appreciate the swindlers who ask for charity that they do not 
need, because were it not for them, who command our attention 
and receive our charity, we would be sinning every day in failing 
to properly support the truly poor, as it is stated: “Beware that 
there be not a base thought in your heart, saying: The seventh year, 
the year of release, is at hand; and your eye be evil against your 
needy brother, and you will not give him; and he cry to the Lord 
against you, and it be sin in you” (Deuteronomy 15:9). Because 
the swindlers take our money in the name of charity, we have an 
excuse of sorts for failing to fully meet the needs of the truly poor. 


Silver tablecloths, etc. — 131103 Opa: Rabbeinu Hananel writes 
that the Gemara is referring to bowls of silver and gold, respectively. 
However, Rashi and Josafot explain that the Gemara is describing 
tablecloths of a silvery white or a golden hue, based on a discus- 
sion elsewhere (Bava Metzia 78b). Others say that these articles are 
tablecloths embroidered with silver or gold threads. 

In any case, a number of commentaries explored why Rabbi 
Hanina understood that his opulent beneficiaries were actually 
unworthy of charity, in contrast to Mar Ukva, who in a similar 
situation doubled his support. Josafot indicate that under these 
circumstances, the poor should be required to sell their expensive 
items, because these items do not directly serve a person's body. 
This complements their opinion that the items in question are 
tablecloths and not bowls, because bowls and other eating utensils 


NOTES 


serve the body more directly and need not be sold. According to 
others, they should have sold these utensils simply because they 
had a large quantity of them, allowing them to choose which ones 
they would use at a given meal. With such wealth, it is illegitimate 
to collect charity (Shita Mekubbetzet; Ayelet Ahavim). 

The Meiri offers two additional explanations. One possibility 
is that this family was collecting from the charity fund, of which 
Rabbi Hanina was the administrator. Although an individual donor 
has an obligation to help a pauper maintain his previous stan- 
dard, the communal fund does not need to provide extra support. 
Consequently, Rabbi Hanina understood that they should not be 
receiving public funds. Alternatively, the Meiri suggests that the 
family in question was not wealthy originally and was using the 
support of the charity to amass great wealth. 


LANGUAGE 


Siankei — *738°D: The meaning of this word is unclear. 
Some say that it is a weight or coin equaling half a 
drachma, or 2.9 g of silver. Gold coins of this type are 
mentioned in other sources. 


HALAKHA 


wnim ani’: A person should not give away more 
than one-fifth of his property to charity, so that he 
not ultimately require the assistance of others as well. 
This principle is true while the donor is living. At the 
time of his death, he may donate as much charity as 
he desires, as the Gemara learns this from Mar Ukva's 
example (Shulhan Arukh, Yoreh De'a 249:1, and in the 
comment of Rema). 


He would wrap coins...and toss the money behind 
him — miny? mh qwrt wy ma: One of the 
higher levels of charity i is giving in a way that the 
benefactor does not know the identity of the recipi- 
ent, similar to the method employed by Rabbi Abba. 
However, this method is not as meritorious as giving 
anonymously, as it is better for the identity of the 
donor to remain unknown (Rambam Sefer Zera’‘im, 
Hilkhot Mattenot Aniyyim 10:10; Shulhan Arukh, Yoreh 
Dea 249:9). 


LANGUAGE 
Tablecloths [telei] - 4p: The source of this word and 
its precise meaning are not clear. Some say that it is 
derived from the Greek Tún, tulé, meaning bedding, 
couch, cushion, or mattress. However, in this context 
it seems to be a kind of utensil or tablecloth used 
for a meal. 
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NOTES 

It is as if he engages in idol worship - niay 7aiy toga 
mt: When one acknowledges that his wealth is given to 
him by God, he more readily gives of that wealth to charity. 
One who does not share his wealth demonstrates that he 
believes that his own strength and might are the source of 
everything he has. This negates God as the ultimate source 
and consequently is a kind of idolatry. 


One who falsely crushes [mekape‘ah] his leg - naspan 
§piw ny: Talmidei Rabbeinu Yona explain that this case is 
referring to someone who feigns a broken leg. This inter- 
pretation corresponds to the Gemara text here, which reads: 
Mekape‘ah, meaning crushes or breaks. 

By contrast, Rashi suggests that the person makes it 
appear as though he has a shortened leg. This explanation 
fits better with a version of the text that reads mekapeh, 
meaning that the individual raises his leg. Accordingly, he 
pretends that he cannot lower his leg to the ground. Oth- 
ers, citing the geonim, take the word mekapeh to denote 
thickening, as the person purports to have a swollen leg 
(Shita Mekubbetzet). 

Finally, another version of the Gemara text reads meka- 
veh, indicating that the person uses a crutch or wooden leg 
to demonstrate disability (Arukh). 
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And Rabbi Hiyya bar Rav of Difti taught: Rabbi Yehoshua ben 

Korha says: With regard to anyone who averts his eyes from the 

obligation to give charity," it is as if he engages in idol worship." 

It is written here concerning charity: “Beware that there be not 

a base [beliya‘al] thought in your heart...and you will not give 

him” (Deuteronomy 15:9), and it is written there concerning idola- 
try: “Certain base [beliya‘al] fellows have gone out” (Deuter- 
onomy 13:14). Just as there, in the latter verse, the word “base 

[beliya‘al}” is referring to idol worship, so too here, this expression 

indicates a sin on the scale of idol worship. 


The Gemara cites a baraita relating to swindlers who collect charity. 
The Sages taught: One who falsely blinds his eye," and one who 
bloats his stomach as if he were sick, and one who falsely crushes 
[mekape‘ah] his leg," in order to benefit dishonestly from charity, 
will not depart from the world before he comes to this same 
plight, and he will truly suffer from the ailment that he feigned. 
More generally, one who receives charity and does not need it, 
his end will be that he will not depart from the world before he 
comes to this state of actually needing charity. 


Q We learned in a mishna elsewhere (Pe'a 8:8): Who is entitled 
to receive charity? Whoever has less than two hundred dinars. 
However, the administrators of the charities do not require him 
to sell his house and his accessories" to reach the threshold 
of two hundred dinars. For the purposes of charity, his wealth is 
calculated based on cash alone. The Gemara asks: And do we not 
insist that he sell property? But isn’t it taught in a baraita: If he 
was accustomed to use gold wares, he should now use silver 
wares. If he was accustomed to use silver wares, he should now 
use copper wares. This indicates that he is required to sell at least 
some of his possessions. 


Rav Zevid said: This is not difficult. This source, which requires 
him to sell wares and lower his standard of living, speaks of a bed 
anda table, and that source, which does not require him to sell his 
accessories, speaks ofhis cups and plates. The Gemara asks: What 
is different about cups and plates, that he is not required to sell 
them? It is because he says: The cheaper ones are disgusting to 
me, and I cannot eat with them. The Gemara asks further: If so, 
with regard to a bed and a table he may also say: I do not accept 
these lesser wares upon myself, as they are uncomfortable for me. 
What is the difference between the furnishings and the dishes? 
Rava, son of Rabba, said: There is no difference; he need not sell 
furnishings either. The baraita requiring him to sell his property 
speaks ofa silver comb on his table or another comparable novelty 
or decorative item. Such articles must be sold, but necessities, even 
luxurious or high quality ones, need not be sold. 


HALAKHA 


One who averts his eyes from the obligation to give charity — 
APA pa yey Dhyan: Anyone who averts his eyes from char- 
ity is called beliya 'al, base, and he is likened to someone who 

worships idols. One should be extremely careful to give charity, 
for the pauper may die if one does not give him something 

immediately, and this form of neglect is tantamount to murder 
(Rambam Sefer Zera'im, Hilkhot Mattenot Aniyyim 10:3; Shulhan 

Arukh, Yoreh De‘a 2471). 


One who falsely blinds his eye — i»y ny xaa: One who does 
not need charity and deceives people in order to benefit from 
charity will actually require community assistance in his lifetime 
(Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 10:19; Shulhan 
Arukh, Yoreh De‘a 255:2). 


He is not required to sell his accessories — op sion In iy 


iwm: One who has a house and many furnishings but does 
not have two hundred dinars is permitted to receive assistance 
from charity. He is not required to sell his furnishings, even if 
they are made out of gold or silver. This is said with respect 
to eating utensils as well as clothing, linens, and similar items. 
But if one has other expensive utensils, he must sell them 
and not take charity. This ruling follows the opinion of Rava, 
son of Rabba. 

Permission to retain one’s expensive utensils applies only to 
one who receives charity from individuals. If he wishes to take 
from the community fund, he may not do so until he sells these 
items, in accordance with the opinions of Rav Pappa and Rava, 
son of Rabba, who do not appear to disagree with each other 
(Rif; Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 9:14 and 
Kesef Mishne there; Shulhan Arukh, Yoreh De‘a 253:1). 
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The Gemara offers an alternative resolution to the contradiction 
concerning the requirement to sell property. Rav Pappa said: This 
is not difficult. Here, the source that does not require him to sell 
property describes circumstances before he comes to the point of 
collecting" charity. There, the source that requires him to sell 
property addresses a case that may arise after he comes to the 
point of collecting charity. Ifhe has more than two hundred dinars 
and nevertheless collects charity, the court will reclaim from him 
the charity he has collected. In the event that he does not have 
enough cash to pay, he is required to sell his property of any type 
and downgrade to lesser items. 


MI S H N A With regard to a minor orphan girl whose 


mother or brothers married her off," 
even with her consent to a small dowry, she retains her rights to a 
proper dowry. And thus, if they wrote for her a dowry of one 
hundred or of fifty dinars, she may, upon reaching majority, 
exact from her mother, or brothers, or their respective estates the 
sum of money that is fit to be given to her as a dowry, which is 
one-tenth of the family’s estate. Even if she agreed to forgo part of 
this sum as a minor, she may collect it as an adult. 


Rabbi Yehuda says: If the father married off the first daughter 
before he died, a dowry should be given to the second daughter 
in the same manner that he gave one to the first daughter. And 
the Rabbis say: There is no ready standard, since sometimes a 
person is poor and then becomes wealthy, or a person is wealthy 
and then becomes poor, so a family’s allowance for dowries is 
subject to change. Rather, the court appraises the property and 
gives her the appropriate sum. 


G E M ARA Shmuel said: With respect to her support 


in the form of the dowry, the court evalu- 
ates what she should be given based on the circumstances of the 
father and gives her the amount that he would have given." The 
Gemara raises an objection: We have learned: The daughters are 
sustained and supported from the property of their father. How 
so? We do not speculate on the basis of his social standing and 
his previous experience and say: If her father were still alive, 
he would give her such and such amount. Rather, the court 
appraises the total worth of the property and gives her a portion 
of it, without a subjective estimate based on the father. The Gemara 
analyzes this baraita: What, is it not that the word support is refer- 
ring to support for the husband, which is the dowry? The Gemara 
responds: Rav Nahman bar Yitzhak said: No, it is referring to 
her own support" and the food she receives. That allowance 
is calculated without considering the father’s practices, but the 
question of the dowry is still unresolved. 


NOTES 


The point of collecting — 1393: There are several possible 
explanations for this phrase, which marks a point in time that 
differentiates between one who must sell his property and one 
who need not do so. According to Rashi, the phrase: Before he 
comes to the point of collecting, is referring to a pauper who has 
not yet collected the gleanings, forgotten sheaves, and corner 
produce, all of which are allocated to the poor. By sharp contrast, 
the term: After he comes to the point of collecting, describes a 
case in which someone above the poverty line partook of the 
aforementioned gifts for the poor without permission. The court 
collects payment from him and compels him to sell expensive 
items and accessories, if necessary, in order to replace the sums 
he took inappropriately. 

Most commentaries reject Rashi’s understanding and offer 
alternative explanations. The Rashba cites Rabbeinu Tam, who 
understands the distinction to be between being qualified to 
receive aid from the various gleanings declared ownerless for 
the poor, for which one is not required to sell his utensils, and 
being qualified to receive aid from charity funds, which are 
actively solicited by the charity administrators. He is ineligible 


or the latter category of aid until he sells his expensive wares. 
According to this, the Gemara’s term: Collecting, is referring to 
he collections done by the charity administrator on behalf of 
he poor. A variation on this approach explains that the phrase: 
Before he comes to the point of collecting, is referring to a stage 
at which the person is not widely known to need aid, and he 
is receiving financial help only from certain private benefac- 
ors rather than from the communal funds (Rabbeinu Hananel; 
Rif; Rid). 

According to the Ritva, the difference between the two 
categories pertains only to when one received his expensive 
utensils. If he owned them before the charities began to collect 
for him he need not sell them, since he has become accustomed 
to using them. But if he acquired these utensils after he began to 
receive charity funds, he must sell them (see Rabbeinu Crescas 
Vidal and Rabbi Aharon HaLevi). The Rosh, citing Rabbeinu Tam, 
presents precisely the opposite opinion: One must sell his lavish 
items before collecting charity. However, once he has begun to 
collect charity, if he happens to come into possession of such 
articles, he need not sell them. 
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HALAKHA 


An orphan girl whose mother or brothers married her 
off — PIN ix max AINNWTY mim: In the case of a minor 
orphan whose mother or brothers married her off, even 
if she consented to a small dowry, she is not limited to 
a reduced dowry given her at the time of her marriage. 
If they gave her a small sum of money for her dowry, 
she may collect the full amount from her father's estate 
when she reaches majority. Even if she was silent for a 
long period of time after becoming eligible, she may still 
subsequently claim the amount owed to her (Tur; Maggid 
Mishne, citing Rashba; Rambam Sefer Nashim, Hilkhot Ishut 
20:12; Shulhan Arukh, Even HaEzer113:7). 


How much is given for a dowry to an orphan - 7133 
mainh D3 MAT: If a minor girl is orphaned, the court 
assigns her a dowry from her father’s estate based on 
its estimate of how much he would have given her. This 
is determined by considering a variety of factors: What 
is done among the late father’s peers, the father’s per- 
sonal spending habits, and the father’s social standing. 
This approach in in accordance with Shmuel’s opinion. 
Similarly, if her father had married off a daughter during 
his lifetime, the amount of that dowry is considered in 
the court's assessment, in accordance with Rabbi Yehuda, 
whose opinion was accepted by the Gemara. 

The Rema, citing the Tur, writes that if the father had 
been wealthy and then became poor, or if he changed 
his spending habits, the amount is assessed based on his 
most recent disposition, in accordance with the opinion 
of the Rabbis in the mishna. If the court cannot assess 
his intentions, they appraise the property and give her 
one-tenth as a dowry. This follows the opinion of Rabbi 
Yehuda HaNasi, as Rava ruled that this is the accepted 
halakha (Rambam Sefer Nashim, Hilkhot Ishut 20:3; Shulhan 
Arukh, Even HaEzer 1131). 


Her own support — mayyy nD: The court designates 
sustenance, clothing, and housing for an orphaned 
daughter in the same way that it does for a widow. Simi- 
arly, the court sells property for the daughters’ sustenance 
and clothing without making a public announcement, 
just as the court would do to provide sustenance and 
clothing for a widow (see 100b). The difference is that, 
or a widow, the sums are determined according to her 
stature and that of her late husband, whereas support for 
daughters is determined based only on what they need 
Rambam Sefer Nashim, Hilkhot Ishut 19:11; Shulhan Arukh, 
Even HaEzer 112:6). 


BACKGROUND 


An orphan girl whose mother or brothers married her 
off — PIN IX FAN ANNA Main: A girl under the age 
of twelve can be married off by her father. If, however, her 
father is no longer alive, then by Torah law she may not 
be married while still a minor. Nevertheless, the Sages 
established that her mother or brothers may marry her 
off with her consent. The girl may annul this marriage 
before she reaches the age of twelve by performing an 
act of refusal, i.e. declaring that she does not want the 
marriage. In such cases, no bill of divorce is necessary. 
When a girl performs the act of refusal, the marriage is 
nullified retroactively, and she is considered never to have 
been married at all. Most of the halakhot of refusal are 
discussed in tractate Yevamot. 
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The Gemara asks: But the cited source teaches: They are sus- 
tained and supported, which indicates two separate allowances. 
What, is it not that one term is referring to support for the 
husband in the form of the dowry and one term is referring to 
her own support? The Gemara answers: No, this one and that 
one both refer to her own support for her personal needs. And 
the use of two terms is not difficult, because this term, sustained, 
is referring to allowance for eating and drinking, and that term, 
supported, is referring to clothing and other covering. 


We learned in the mishna: And the Rabbis say: Sometimes 
a person is poor and becomes wealthy, or a person is wealthy 
and becomes poor, and a family’s allowance for dowries is 
subject to change. Rather, the court appraises the property 
and gives her the appropriate sum. The Gemara analyzes this 
opinion: What is meant by the term poor, and what is meant by 
the term wealthy? If we say that poor is referring to one who 
is poor in property, and wealthy is referring to one who is 
wealthy in property, if so, by inference it seems that the first 
tanna holds that even if the father was wealthy and then became 
poor, we give the second daughter a dowry that is like the 
dowry that he provided originally to the first daughter. But how 
could we assign such a sum when he does not have enough 
in the estate? 


Rather, is it not that poor means poor in mindset, i.e., he spends 
his money thriftily as though he were poor, and that wealthy 
means wealthy in mindset, i.e., he spends money liberally as 
though he were wealthy? And nevertheless the mishna teaches 
that even if the father changes his approach to spending, the court 
appraises the property and gives the dowry to her. Apparently, 
then, we do not follow the assessment of the father’s intentions 
but rather give a fixed sum, and this is a conclusive refutation 
of the opinion of Shmuel. The Gemara dismisses the refutation: 
Shmuel has said his opinion in accordance with the opinion of 
Rabbi Yehuda, as we learned in the mishna: Rabbi Yehuda 
says: If the father married off the first daughter, a dowry should 
be given to the second in the same manner that he gave to the 
first. According to this opinion, the court does assess the father’s 
tendencies in determining the dowry for the second daughter. 


The Gemara asks: And let Shmuel say explicitly that the halakha 
is in accordance with the opinion of Rabbi Yehuda. Why did he 
not do so? The Gemara responds: Ifhe had said that the halakha 
is in accordance with the opinion of Rabbi Yehuda, I would 
have said that this is specifically when he marries off the first 
daughter, as he revealed his mind concerning the proper sum of 
a dowry, but ifhe did not marry her off before he died, then the 
court does not assess his disposition to determine the proper 
amount. Since, however, Shmuel did not merely say that he 
accepts the opinion of Rabbi Yehuda, he teaches us that the 
reason behind Rabbi Yehuda’s opinion is that we follow the 
assessment of what the father would have done. It is no different 
if he married a daughter off, and it is no different if he did not 
marry one off. 


And that which the mishna teaches in Rabbi Yehuda’s opinion: 
He married off the first daughter, this is to convey to you the 
far-reaching nature of the dissenting opinion of the Rabbis, 
who hold that although the father married the first daughter off 
and revealed his mind with respect to dowries, we still do not 
follow an assessment of how much the father would have given 
to the second daughter. 


Rava said to Rav Hisda: We teach in your name that the 
halakha is in accordance with the opinion of Rabbi Yehuda in 
this matter. He said to him: May it be God's will that you will 
teach in my name all proper statements such as this. Rav Hisda 
agreed with the quote attributed to him. 
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The Gemara asks: And did Rava actually say this, that the halakha 
follows Rabbi Yehuda? But isn’t it taught in a baraita: Rabbi 
Yehuda HaNasi says: With regard to an orphan daughter who is 
sustained from the inheritance held by her brothers, she takes 
one-tenth of the estate for her dowry. And Rava said with regard 
to that baraita: The halakha is in accordance with the opinion of 
Rabbi Yehuda HaNasi. Evidently, Rava rejects Rabbi Yehuda’s 
opinion concerning approximating the father’s intent. The Gemara 
answers: This is not difficult. In this instance, Rava adopts Rabbi 
Yehuda’s opinion because we assessed the father and understood 
his mindset. In that instance, Rava rules that she should be given 
one-tenth because we did not assess the father and his mindset 
could not be determined. 


The Gemara notes: So too, it is reasonable, as Rav Adda bar 
Ahava said: There was an incident, and Rabbi Yehuda HaNasi 
gave an orphan one-twelfth of her late father’s property for her 
dowry. Ostensibly, these amoraic statements are difficult, as they 
contradict each other. Which portion of the estate did Rabbi 
Yehuda HaNasi determine should be given for a dowry, one-tenth 
or one-twelfth? Rather, isn’t it correct to conclude from the 
discrepancy that the respective circumstances were different? In 
this ruling, in which Rabbi Yehuda HaNasi gave one-twelfth, it 
was because we assessed the father, and we knew that to be his 
intention. In that ruling, he ruled that she should receive the stan- 
dard one-tenth because we didn’t assess the father and could not 
determine his intentions. The Gemara accepts the proof: Con- 
clude from this that the matter does depend on the ability to 
properly assess the father’s intent. 


§ The Gemara returns to discuss the matter itself. Rabbi Yehuda 
HaNasi said: With regard to an orphan daughter who is sustained 
from the inheritance held by her brothers, she takes one-tenth 
of the estate for her dowry. They said to Rabbi Yehuda HaNasi: 
According to your opinion, in the case of one who has ten daugh- 
ters and a son, the son does not have anything where there are 
daughters, as each daughter receives one-tenth of the estate. What 
becomes of the son’s biblically mandated inheritance? 


Rabbi Yehuda HaNasi said to them: This is what I say: The first 
daughter to marry takes one-tenth of the estate; the second 
takes one-tenth of what the first left, rather than one-tenth of 
the original estate; and the third takes one-tenth of what the 
second left; and then they later redistribute the portions equally, 
so that each daughter receives the same amount. In this way, the 
son retains a portion of the inheritance." 


The Gemara asks: Why should they divide the portions equally? 
Since each and every daughter, in turn, takes her own dowry, each 
one receives that which she rightfully deserves. It is unreasonable 
to demand of them to redivide the dowries later. The Gemara 
answers: This is what Rabbi Yehuda HaNasi said, i.e., meant: If 
they all come to be married at the same time, then they divide 
the portions equally. If, however, they marry at different times, 
then each daughter receives the appropriate percentage of the 
estate at the time of her marriage. 


HALAKHA 

The convention for calculating one-tenth of the estate - 
DAT T¥°D DDD) TWA: If a man dies and leaves several 

daughters, the first to marry receives one-tenth of the estate, 
the second receives one-tenth of the remaining property, 
and so forth. If they all get married during the same period, 
they take their dowries in the delineated manner, follow- 
ing the sequence of their weddings. However, in the latter 
case, after the initial distribution, they redistribute the prop- 
erty in such a way that each daughter receives the same 

amount, in accordance with the conclusion of the Gemara 

(Rambam Sefer Nashim, Hilkhot Ishut 20:4; Shulhan Arukh, 
Even HaEzer 13:4). 
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NOTES = —W— 
Before they were married - 1%») Kow “y: A number of 
authorities understood from here that the halakha does 
not follow Rav, who is later cited in the Gemara as ruling 
that each daughter is sustained only until she is betrothed. 
Rather, the halakha follows the baraita cited here, and 
each daughter is sustained until she is actually married 
(see Rivash and Rabbeinu Crescas Vidal). 


HALAKHA 
They did not lose their support - (p03 172% x: 
Daughters who marry do not lose their support, even if 
they mature before they are married. This follows the 
opinion of Rabbi Yehuda HaNasi. His opinion is accepted 
as authoritative in the Gemara (Rambam Sefer Nashim, 
Hilkhot Ishut 20:13; Shulhan Arukh, Even HaEzer 13:7). 


A mature daughter who did not protest — xb myin 
minra: With regard to a daughter who gets married when 
she reaches majority, whether she is a young woman 
or has matured, if she did not protest and claim her 
support, she has effectively waived and lost her support. 
This ruling is in accordance with the Gemara’s conclusion 
(Rambam Sefer Nashim, Hilkhot Ishut 20:13; Shulhan Arukh, 
Even HaEzer 113:7). 
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This conclusion supports the opinion of Rav Mattana, as Rav 
Mattana said: If they all come to be married at one time, they 
take one-tenth. The Gemara clarifies: Does it enter your mind 
that all the daughters should share just one-tenth of the prop- 
erty? Rather, Rav Mattana means that they each take one-tenth 
in one uniform measure, as in normal circumstances each one 
successively takes one-tenth of whatever property remains. How- 
ever, because all the weddings take place within a short time span, 
the dowries are redistributed immediately after the weddings, so 
that they are all of equal value. 


§ The Sages taught in a baraita: With regard to the daughters, 
whether they matured before they were married" or were mar- 
ried before they matured, they lost their sustenance. 
Sustenance is provided from the inheritance only for single 
daughters who have not yet matured. However, they did not 
lose their support," i.e., their allotted provisions for a dowry, 
upon maturing. This is the statement of Rabbi Yehuda HaNasi. 
Rabbi Shimon ben Elazar says: They lost even their support. 
If they matured before marrying, they lost their chance to collect 
their dowries from the estate. What do they do to avoid losing 
the dowries? They have no alternative other than to marry before 
maturing. They hire themselves husbands, i.e., they take pains 
to be sure that they are married, and then they appropriate their 
support, i.e., dowries, for themselves. 


Rav Nahman said: Rav Huna told me that the halakha is in 
accordance with the opinion of Rabbi Yehuda HaNasi, and 
orphans may collect their dowries from the estate even when they 
marry after maturing. Rava raised an objection to Rav Nahman 
from the mishna: With regard to an orphan girl whose mother 
or brothers married her off with her consent and wrote for 
her a dowry of one hundred or of fifty dinars, she may, upon 
reaching majority, exact from them that which is fit to be given 
to her for her dowry. The Gemara infers: The reason that she 
may collect the balance of the dowry is that she married as a 
minor girl, but if she married as an adult woman, evidently she 
forgoes the balance. This would appear to follow the opinion of 
Rabbi Shimon ben Elazar, who says that her rights to inherit the 
dowry are terminated when she matures, against the statement 
of Rav Nahman. 


The Gemara answers: This is not difficult; Rabbi Yehuda HaNasi 
distinguishes between two instances of mature brides. In this 
case, because she protests, she may still collect the rest of her 
dowry. In that case, because she does not protest, she implicitly 
waives the balance of the dowry." 


The Gemara notes: This, too, stands to reason, since if indeed 
Rabbi Yehuda HaNasi fails to differentiate between when she 
does and does not protest, it is difficult: One statement of Rabbi 
Yehuda HaNasi contradicts another statement of Rabbi Yehuda 
HaNasi, as it is taught in a baraita: Rabbi Yehuda HaNasi says: 
An orphan daughter who is sustained by the brothers takes 
one-tenth of the estate for her dowry. The Gemara infers: If 
she is sustained when she is a minor, then yes, she receives 
inheritance for a dowry; if she is not sustained because she has 
reached majority, then no, she does not receive a dowry from the 
estate. Ostensibly, Rabbi Yehuda HaNasi teaches that once she 
matures, she may not take one-tenth of the estate, which directly 
contradicts the first statement cited in his name. 


The Gemara proposes a resolution to the contradiction: Rather, 
is it not correct to conclude from this that this ruling applies 
when she protests and that ruling applies when she does not 
protest? The Gemara confirms: Conclude from this that this is 
the resolution. If she matures before marrying, she collects the 
full dowry only if she insists upon it. 
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Ravina said to Rava: Rav Adda bar Ahava said to us in your name: 
If she matured, she does not need to actively protest in order to 
receive her one-tenth of the estate. Similarly, if she became married, 
she does not need to protest. If she both matured and became 
married, then she needs to protest in order to receive her one-tenth. 


The Gemara asks: Did Rava actually say this? But Rava raised an 
objection to Rav Nahman earlier concerning an orphan who was 
married, and Rav Nahman answered him that this ruling applies 
when she protested, and that other ruling applies when she did not 
protest. Evidently, then, she forfeits her share if she does not protest. 
The Gemara answers: It is not difficult. This ruling applies when she 
is sustained by them even after marriage,” and consequently she is 
embarrassed to protest. In this case, silence does not indicate that she 
forgoes the dowry. That ruling, insisting that she voice a claim, applies 
when she is not sustained by them, and she has no reason not to 
protest. 


§ Rav Huna said that Rabbi Yehuda HaNasi said: Support is not 
treated like a stipulation in the marriage contract. The Gemara asks: 
What is meant by: Is not like a stipulation in the marriage contract? 
If we say that he is teaching: Whereas, with regard to support, she 
may seize her debt even from liened property that has been sold, and 
with regard to a stipulation in the marriage contract, she may not 
seize her debt from liened property that has been sold, what is he 
teaching us? But incidents that occur daily are proof enough that the 
court does appropriate money from liened property for paying sup- 
port but does not appropriate for sustenance. He does not need to 
teach us that distinction. 


But rather, there may be another explanation of Rav Huna’s statement: 
Whereas with regard to support, she may also collect it from mov- 
able property of the estate, with regard to a stipulation in the mar- 
riage contract, she may collect for it only from real estate, but from 
movable property she may not collect for it. 


The Gemara objects that this explanation is untenable: According to 
Rabbi Yehuda HaNasi, from both this and that type of property, she 
may certainly collect for it, as it is taught in a baraita: Whether with 
respect to property that has a guarantee behind it, assuring that the 
seller will compensate the buyer if the property is repossessed, i.e., real 
estate, or whether with respect to property that does not have a 
guarantee, i.e., movable objects, the court appropriates the funds 
necessary for the sustenance of the wife and the daughters. This is 
the statement of Rabbi Yehuda HaNasi. Since sustenance is a stipula- 
tion in the marriage contract, this approach does not explain how a 
stipulation is unlike support. 


Rather, what is the meaning of the statement: Support is not treated 
like a stipulation in the marriage contract? This statement has impli- 
cations with regard to that which is taught in a baraita: In the case of 
one who says in his will that his daughters should not be sustained“ 
from his estate," one does not listen to him, as it is not his prerog- 
ative to abrogate this obligation. But if he says that his daughters 
should not be supported from his estate," one does listen to him, 
as the legal status of the dowry is not like that of a stipulation in 
the marriage contract. The responsibility to provide support is an 
ordinance that falls upon the father or his inheritors, and they may 
choose to reject the responsibility. 


NOTES 


HALAKHA 

If she is sustained — xan »x: With regard to a 
daughter who matures and the brothers subse- 
quently cease giving her sustenance, which they 
are no longer obligated to provide, if she does not 
protest and appeal for continued support, she 
loses her support. But if the brothers continue to 
sustain her even as a mature woman, she retains 
her support even if she does not protest. This 
follows the conclusion of the Gemara (Rambam 
Sefer Nashim, Hilkhot Ishut 20:13; Shulhan Arukh, 
Even HaEzer 13:7). 


His daughters should not be sustained from 
his estate - voan vya ain bg: If one declares 
upon his deathbed that his daughters should 
not be sustained by his estate, his instructions 
are not followed. However, if one makes such 
a stipulation when he becomes married, this is 
honored in the same manner as all other financial 
arrangements (Rambam Sefer Nashim, Hilkhot 
Ishut 19:13; Shulhan Arukh, Even HaEzer 12:10). 


His daughters should not be supported from 
his estate — D331 vpi ISN bw: If one 
declares upon his deathbed that his daughters 
should not receive the support of the dowry from 
his estate, his instructions are followed, since this 
right is not among the guaranteed stipulations 
of the marriage contract. The Tur, citing Rav Hai 
Gaon, writes that if he stipulates this condition 
when he gets married, his instructions are not 
followed, as it is presumed that were he to have 
seen his daughters come of marriageable age, 
he would have compassion for them (Rambam 
Sefer Nashim, Hilkhot Ishut 20:10; Shulhan Arukh, 
Even HaEzer 13:10). 


One who says his daughters should not be sustained — 
rnia iy bx ‘waite: Rashi emphasizes that this is the correct 
version of the Gemara, and this text is corroborated by most 
manuscripts. 

However, a number of early commentaries defend an oppo- 
site formulation: One who says they should not be sustained, 
one does listen to him; they should not be supported, one does 
not listen to him. This is the text found in the commentary of 
Rabbeinu Hananel. In addition, Rav Hai Gaon declared that this 


text is the most reliable and correct one, despite its apparent 
conceptual difficulties. He explains that since continued food 
provisions are given her by virtue of a stipulation in her parents’ 
marriage contract, it is within her father’s rights to refuse this 
stipulation at the time that the parties are writing the marriage 
contract. Just like any other monetary condition, his terms 
are valid. This is certainly true after he passes away, when no 
personal obligations can apply to him. By contrast, his respon- 
sibility to provide a dowry has nothing to do with the marriage 


contract per se; it is a special rabbinic obligation instituted in 
the daughter's interests. He has no license to excuse himself 
from this responsibility, just as he may make no stipulations 
contrary to any of the mitzvot. 

Although most early commentaries address this alternative 
text (see Rif), most reject it in favor of Rashi’s version. Never- 
theless, an aspect of this text is adopted in the halakha (see 
HALAKHA). 
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LANGUAGE 
Lines [hitei] - »»m: According to the geonim, this term derives 
from the word hut, thread. It connotes the stitch or the thread 
used to stitch sheets of parchment to each other. 


26 KETUBOT : PEREK VI: 69A -VD 911p 


pasg son wa a n mh aon 
KPN DPI AT Taw 
AWA IX NA > wo AD 
NIR PI 2A KAPNA Y WK 
peapa peyin -uawa pa 

nisih peyin 


I- Py evap NIP NIN 
KIDI NP DWH C113 79 
apo mh iA- > 


nap A) ewanp vA 3 
NID NT DD TY DNS 
asso jaw ba - perin h ny 
NBN - previa px > mw x 

JKW WN 


nw om ADON I KIPP N 
DR jw b> - previa pet 
KP MDD MBN - PELI 1) now 
sayy WD sins 15 KYD 

JIT yO II yaw 


Xs My TN TY TM ag paN 
Jan rath and syay peyin 
YW MY ITI RT AY WW XD 
sear ee) bapa ma - m? 

aay bape xin m2 yaw 


§ Rav attached the following question for Rabbi Yehuda 
HaNasi between the lines! of a letter he sent him: With respect 
to brothers who mortgaged a certain property, what is the 
halakha? Is this property subject to seizure, if need be, for the 
benefit of the daughters’ dowries? Rabbi Hiyya was sitting 
before Rabbi Yehuda HaNasi when the letter arrived. He said 
to him: What is meant in the question? Did they sell the property 
or did they pledge it as a guarantee, so that it has not yet been 
transferred? Rabbi Yehuda HaNasi, said to him: What difference 
does it make? Whether they sold it or pledged it, the court may 
appropriate the property for support" for the daughters’ dowries, 
but the court may not appropriate it for their sustenance." 


The Gemara asks: And as for Rav himself, if he is raising a 
dilemma about a case in which they sold the property, let him 
write explicitly that he is asking about an instance in which they 
sold the property. And if he is raising a dilemma about a case in 
which they pledged the property, let him write explicitly that he 
is asking about an instance in which they pledged the property. 
Why does Rav instead employ an ambiguous term? 


The Gemara answers: Rav was raising a dilemma about both 
cases and thought: If I write to him that they sold the property, 
then it works out well if he sends back to me the ruling that 
the court may appropriate the sold property for the daughters’ 
dowries. In that case, I would also understand that all the more 
so, if the brothers merely pledged the property, the court would 
appropriate it for the dowry. But if he sends to me the reply that 
the court does not appropriate sold property, still the case in 
which they pledged the property will be a dilemma for me. 


Alternatively, if I write to him that the brothers pledged it, then 

ifhe sends to me the response that the court does not appropri- 
ate it, I can infer that all the more so if the brothers sold it we do 

not collect from the buyer. And if he sends me the response that 
the court does appropriate the land for the daughters’ dowries, 
still the case in which they sold the property will be a dilemma 

for me. Therefore, I will write to him that they mortgaged it, 
which implies this meaning and it implies that one, and in this 

way I will receive a complete answer to my question. 


And Rabbi Yohanan said: Whether it is this or whether it is that, 
the court does not appropriate assigned or sold properties for 
either the support or sustenance of the daughters. A dilemma 
was raised before them: Is it that Rabbi Yohanan did not hear 
this ruling of Rabbi Yehuda HaNasi, but had he heard it, he 
would have accepted it? Or, perhaps, is it that even if he had 
heard it, he would not have accepted it? 


HALAKHA 


The court may appropriate for support — ma) peyin: If 
brothers sold or pledged land they inherited from their father, 
a daughter may take an oath and collect the value of her 
dowry from the purchasers, much like creditors, who may take 
oaths to collect their debts from those who have purchased 
lands from the debtors. This ruling follows the opinion of 
Rabbi Yehuda HaNasi (Rambam Sefer Nashim, Hilkhot Ishut 
20:7; Shulhan Arukh, Even HaEzer 13:5). 


The court may not appropriate for sustenance — pyn p 
mind: Nowadays, when the marriage contract can be col- 
lected from movable properties and the daughters are sus- 
tained from these properties, the daughters may not demand 
their sustenance from property that was sold or pledged to 
someone else, in accordance with all opinions (Shulhan Arukh, 
Even HaEzer 112:7). 
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The Gemara proposes an answer, indicated by a dispute of 
amora’im: Come and hear a proof, as it was stated that amora’im 
disputed a certain case. The Sages debated the halakha with regard 
to one who died and left behind two daughters and a son," and 
the first daughter advanced and took one-tenth of the estate 
for her dowry, but the second daughter did not have enough 
time to collect her one-tenth before the son died. When the 
daughters divide the remaining assets, are they divided equally, or 
does the second daughter receive a slightly larger sum, commen- 
surate with an additional portion earmarked for the dowry that 
she has not yet collected? 


Rabbi Yohanan said: The second daughter forfeited her right to 
an equal one-tenth of the estate for a dowry. No specific funds are 
separated from the estate as a dowry before the inheritance is 
divided equally among the daughters. Rabbi Hanina said: The 
Sages said something even greater than this with respect to her 
support: The court appropriates liened property for support," 
but it does not appropriate it for sustenance. And yet would you, 
Rabbi Yohanan, say that the second daughter forfeited her right 
to collect even when the property is not liened? It cannot be that 
her support is diminished merely because of her brother’s death. 


The Gemara understands that there is evidence within the 
exchange that Rabbi Yohanan knew Rabbi Yehuda HaNasi’s opin- 
ion and nevertheless ruled against it. And if it is so, that Rabbi 
Yohanan never heard the ruling of Rabbi Yehuda HaNasi, then let 
Rabbi Yohanan say to Rabbi Hanina: Who stated that, that prop- 
erty is appropriated for the dowry? Rather, Rabbi Yohanan must 
have known and rejected Rabbi Yehuda HaNasi’s ruling. The 
Gemara rejects the proof: And perhaps he actually did not hear 
it; but had he heard it, he would have accepted it. And Rabbi 
Yohanan ruled as he did because it is different there, in the case 
in which the son died, since there is abundance in the house. 
Since the second daughter receives half of all the inheritance, she 
is not concerned about the one-tenth of the estate. 


Rav Yeimar said to Rav Ashi: If that is so, according to that 
logic, then if she had found a generic lost object, as there is 
abundance in the house due to the value of the newly found 
article, so too would we not give her one-tenth of the estate? 
Since finding a lost object, or similarly, being independently 
wealthy, does not actually change her right to collect her full 
dowry, it stands to reason that she should collect the full dowry 
even when she inherits half of the remaining estate. He said to 
him: I would say this is true of abundance in the house that 
comes from these properties of the estate. Because the matter 
depends upon her share of the inheritance, when she commands 
a sizeable portion of the inheritance, she does not quibble over 
the one-tenth of the inheritance earmarked for her dowry. How- 
ever, if she has other resources unrelated to the inheritance, her 
independent wealth cannot diminish her share of the inheritance 
with respect to the dowry. 


§ With regard to the fundamental right of daughters to receive 
the support of the dowry from the estate, Ameimar said: A 
daughter is considered an inheritor. Rav Ashi said to Ameimar: 
According to your opinion, if another inheritor wants to remove 
her from among the inheritors by giving her money instead of 
inherited property, is he indeed unable to remove her? May she 
insist on receiving actual property from the estate for the purpose 
of her dowry? He said to him: Yes, she may insist on inherited 
property. Rav Ashi continued to ask Ameimar: If he wants to 
remove her by giving her one specific piece of land, is he also 
unable to remove her, since, as an inheritor, she has the right to 
collect portions of all the property? He said to him: Yes, he is 
limited in this way. She may insist on her right to inherit from the 
entire property." 


HALAKHA 


One who died and left behind two daughters and a 
son — Ja Nia Mw Mam Maw va: If a father dies and is 
survived by daughters and one son, the second daughter 
does not collect one-tenth of the estate in the event that 
the son dies after the first daughter takes her one-tenth 
but before she, the second, collects hers. Because she is 
receiving an equal share of the estate as an inheritance, 
she does not separately collect one-tenth of the estate as 
a dedicated dowry. This ruling follows the opinion of Rabbi 
Yohanan. His is the opinion discussed and debated by 
other amora‘im, demonstrating that the halakha follows 
it (Maggid Mishne). 

The Rema writes that others dissent, ruling that those 
daughters who have not yet taken their one-tenths first do 
take these one-tenths and equally divide the inheritance 
from whatever remains. This ruling is in accordance with 
the opinion of Rabbi Hanina. This is because he was Rabbi 
Yohanan’s teacher and also because the Jerusalem Talmud 
explicitly rules in accordance with his opinion (Tur, citing 
Rosh; Rashba; Rambam Sefer Nashim, Hilkhot Ishut 20:9; 
Shulhan Arukh, Even HaEzer113:8). 


From what is the one-tenth of the estate collected — 
DDD ney Oia ma: The one-tenth of the estate that 
is given to support a daughter upon her marriage is not 
part of the additional obligations of the marriage contract, 
and it is therefore collected from real estate alone. This 
was the practice even after the geonim ruled that the 
obligations of the marriage contract may be collected 
from movable property. Nevertheless, she may collect 
her one-tenth from real estate rentals before the sons 
collect the money themselves (Tur, based on Tosafot). The 
status of the daughter is equivalent to that of a creditor, so 
that if the brothers wish, they may give her money rather 
than real estate. This ruling follows the conclusion of the 
Gemara (Rambam Sefer Nashim, Hilkhot Ishut 20:5; Shulhan 
Arukh, Even HaEzer 113:2). 


NOTES 

The court appropriates liened property for support — 
mong psi: The Rid explains this distinction based on 

a statement in the Gemara that sustenance does not have 

a set amount (Gittin 51a). Since buyers cannot know how 

much money will ultimately be collected for sustenance, 
their purchases are protected, and the properties may not 
be taken away from them (see Ran and Nimmukei Yosef). 


DTP: KETUBOT:PEREK VI: 69A 27 


This file may not be reproduced or distributed in any form without express permission from the publisher 


—_—  HALAKHA § —_____LL- 
Whose creditor is she - 72 hw ain nwa: With respect to her 
rights to one-tenth of the estate, the daughter has the status 
of a creditor vis-à-vis the brothers. Therefore, she may take 
this sum of money from intermediate-quality land without 
an oath. But if the brothers die and she wishes to collect from 
their inheritance, she must take an oath and may then collect 
only from the inferior-quality land, in accordance with the 
conclusion of the Gemara (Rambam Sefer Nashim, Hilkhot Ishut 
20:6; Shulhan Arukh, Even HaEzer 113:3). 


BACKGROUND 
Intermediate-quality land and inferior-quality land - mia 
mma: When one pays a debt with land rather than with 
money, differences among gradations of land quality must 
be taken into consideration. Although in any event, any land 
paid will have to be worth the cash sum in question, such 
hat the more inferior the quality of the land, the more of 
it is necessary to make up the sum, the court still assumes 
hat people prefer to receive smaller portions of high-quality 
and, since such properties require less maintenance. The Torah 
states explicitly that injured parties receive their damages from 
he highest-quality land: “Of the best of his own field, and of 
he best of his own vineyard, shall he make restitution” (Exo- 
dus 22:4). In principle, creditors receive their payment from 
inferior-quality land, but the Sages decreed that a creditor 
collects from intermediate-quality land, so as to maintain the 
incentive to lend. 


LANGUAGE 


Millstone [itzterubela] - xbanpyns: Apparently the root of 
the word itzterubela is the Greek otpdBtXo<, strobilos, which 
can refer to the base of a millstone or other rounded, revolv- 
ing items. 


Roman mill at Ostia Antica 


PERSONALITIES 


Rav Anan ~- jay 37: Rav Anan was a second-generation Baby- 
lonian amora and a foremost disciple of Shmuel, although he 
occasionally related Rav's teachings as well. After Shmuel’s 
death, he apparently served as one of the judges in the town 
of Neharde’a. Later, Rav Nahman also lived there, although he 
was considerably younger than Rav Anan (see 78b). 
Rav Anan was a contemporary of Rav Huna and may have 
been a bit younger than him. In any case, after the deaths 
of Rav and Shmuel, Rav Huna was regarded as the premier 
authority of the generation, to whom all of the Sages of the 
generation deferred. Although Rav Huna showed Rav Anan 
respect when meeting with him, Rav Anan was still not con- 
sidered his equal. 

Rav Anan’s statements, both his own and those he said 
in the name of Shmuel, are found in several places in the 
Talmud, and Sages of the next generation also transmitted 
his teachings. 
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In contrast to Ameimar, Rav Ashi said: A daughter is legally 
considered a creditor with regard to the inheritance, and the 
inheritors may insist that they will provide her support by any 
means, without giving her a share of the actual inheritance. The 
Gemara notes: And even Ameimar retracted his opinion that she 
is an inheritor, as Rav Minyumi, son of Rav Nihumi, said: I was 
standing in front of Ameimar, and this woman came before 
him, as she was asking for one-tenth of her father’s estate. And 
I saw that his opinion was that if the inheritor wants to remove 
her by giving her money, he may remove her, as I heard from 
the woman's brothers that they were saying to her: If we had 
sufficient money, we would pay your claims and remove you 
with our own money. And Ameimar was silent and did not say 
anything to them. Since Ameimar did not object to their sugges- 
tion in principle, evidently he agreed that her status was that of a 
creditor, who may be repaid in cash. 


The Gemara comments: And now that you have reached a conclu- 
sion and said that the daughter is functionally a creditor, is she 
a creditor of the father or of the brothers?" The Gemara asks: 
With regard to what halakha is there a practical difference? 
Either way, as the father has died, she receives her support from 
the estate. The Gemara answers: There is a difference with respect 
to collecting intermediate-quality land without an oath and 
inferior-quality land with an oath.’ If she is the father’s creditor, 
she may collect from the estate only the inferior-quality land 
with an oath. If, however, she is the brothers’ direct creditor, she 
may collect her claim in the same manner as standard creditors, 
collecting intermediate-quality land without an oath. 


What is the halakha? Whose creditor is she? The Gemara 
responds: Come and hear a proof, as Ravina provided one-tenth 
of the estate for the daughter of Rav Ashi from two sources. 
From Mar, son of Rav Ashi, Ravina gave her intermediate- 
quality land without an oath. He collected another portion of 
the property from the orphan son of Rav Sama, son of Rav 
Ashi, who was an inheritor of the same estate from his grandfather. 
This portion was provided of inferior-quality land, with an 
oath. Since, with regard to the property that Rav Ashi’s daughter 
was collecting from an orphan, Ravina required an oath and 
allowed her to collect only low-grade land, it appears that Ravina 
treated the daughter as the creditor of the sons and not of 
the father. 


The Gemara records a number of related incidents. Rav Nehemya, 
son of Rav Yosef, sent a message to Rabba bar Rav Huna the 
Small, of Neharde’a: When this woman bearing this letter comes 
before you, provide her one-tenth of her father’s estate, provid- 
ing a percentage even of the land upon which sits the millstone 
[itzterubela],' as this is also real estate. Rav Ashi said: When we 
were students in Rav Kahana’s house, we would collect the 
one-tenth of the estate for the dowry even from the income from 
the rental fees for houses in the estate. Since this money is earned 
from the real estate itself, it too is considered in calculating the 
appropriate dowry. 


The Gemara recounts an interaction between Rav Anan’ and Rav 
Huna. Rav Anan sent the following letter to Rav Huna: Huna, 
our friend, we wish you peace. When this woman bearing this 
letter comes before you, provide her one-tenth of her father’s 
estate. Rav Sheshet was sitting before him, and Rav Huna said 
to him: Go and say to Rav Anan my reply. Knowing that Rav 
Sheshet may be hesitant to relay the sharp language of the reply, 
Rav Huna cautioned him: And whoever does not say to him 
my exact words is in a state of excommunication: Anan, Anan, 
should the one-tenth be provided from real estate or from mov- 
able property? And, incidentally, tell me who sits at the head in 
the house of a marzeiha? 
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Rav Sheshet went before Rav Anan and reverentially said to him, 
addressing him in the third person: My Master is a teacher, but Rav 
Huna is the teacher of the teacher. Moreover, he readily excom- 
municates whoever does not say to him, i.e., to you, my teacher, his 
precise message, and if it were not that he would excommunicate 
me, I would not say his words: Anan, Anan, should the one-tenth 
be provided from real estate or from movable property? And, 
incidentally, tell me who sits at the head in the house of a marzeiha? 


Rav Anan went before Mar Ukva to consult with him about Rav 
Huna’s reply. He said to him: Let the Master see how Rav Huna 
sent me an offensive message, addressing me as Anan, Anan. More- 
over, with regard to this word marzeiha in the letter that he sent me, 
I do not know what it is. Mar Ukva said to him: Say to me, my 
friend [izi],! 


how the incident itself happened. What are the particulars of your 
exchange that brought about this end result? He said to him: Such 
and such was the incident, and Rav Anan related the details to Mar 
Ukva. He said to him: A man who does not know what a marzeiha 
is sends a letter to Rav Huna addressing him as Huna, our friend? 
It is not your place to take such liberties in your correspondence with 
him, and Rav Huna was justifiably offended. The Gemara explains: 
What is a marzeiha?' A mourner, as it is written: “For so says the 
Lord: Enter not into the house of mourning [marze‘ah], neither 
go to lament, neither bemoan them” (Jeremiah 16:5). 


Rabbi Abbahu said concerning the same topic: From where is it 
derived that a mourner sits at the head?! As it is stated: “I chose 
out their way, and sat as chief, and dwelt as a king in the army, as 
one that would comfort [yenahem] the mourners” (Job 29:25). 
The Gemara challenges the proof: The word yenahem implies 
one comforting others and not the mourner being comforted. 
Rav Nahman bar Yitzhak said: Since it is written without 
vowels, the word can be read as if it were written “would be 
comforted [yinnahem],’ which describes the mourner who is 
being comforted. 


Mar Zutra said: That the mourner sits at the head may be derived 
from here: “And the revelry [mirzah] of those who stretched 
themselves shall pass away [sar]” (Amos 6:7). The word mirzah 
may alternatively be read as two distinct words: Bitter [mar] and 
flustered [zah], and the word sar has a homonym that means ruler. 
Read this way, the verse indicates: One who is bitter and flustered, 
i.e., the mourner, is made the ruler of those who sit, i.e., the visitors 
who come to comfort him and sit with him. Therefore, he sits at 
the head. 


The Gemara reports the conclusion of the earlier discussion: Rava 
said: The halakha is that one may collect from the inheritors 
from real estate and not from movable property," whether for 
sustenance, whether for the marriage contract," or whether for 
support," referring to the dowry. 


LANGUAGE 


Mourner [marzeiha] 


Amos is a feast. 


= NNA: This term appears in the Bible 
only in the two verses cited here in the Gemara. Determining 
its exact definition and origin presented a challenge even to 
the early commentaries. Some understand that each usage has 
its own meaning: The house of marze‘ah described in Jeremiah 
is a house of mourning, but the mirzah seruhim mentioned by 


This word also appears in Canaanite writings, where it 
denotes a feast. Some understand that the word has the same 
meaning in the Bible, implying a commemorative feast, either 
for joy or for mourning. In this vein, the Sages occasionally 
used the word for a meal eaten by mourners, or specifically 
for the meal of comfort, the first meal the mourners eat after 
a funeral. 


LANGUAGE 


My friend [izi] - x: Rashi understands the word to 
mean: My friend, a term of affection and closeness, as 
translated in the Gemara here. However, the source and 
the definition of the word izi and its alternative form 
izo are not clear. Some believe that it means: Therefore, 
or: If so. 


HALAKHA 


That a mourner sits at the head - wra apaw bax: 
When people comfort mourners, the mourners sit at 
the head, as is explained in the Gemara here (Rambam 
Sefer Shofetim, Hilkhot Evel 13:3; Shulhan Arukh, Yoreh 
Dea 376:1). 


From real estate and not from movable property — 
oean xy syp pan: Although Rava ruled that suste- 
nance may not be collected from movable items, since 
the geonim instituted that the marriage contract may be 
collected from movable items, the securities specified 
as stipulations of the marriage contract have the same 
status. Therefore, even sustenance for the daughters 
may be collected from movable properties (Rambam 
Sefer Nashim, Hilkhot Ishut 16:7; Shulhan Arukh, Even 
HaEzer 12:7). 


For the marriage contract — mans): Although the 
Gemara rules that the marriage contract may be col- 
lected only from real estate, the ordinance of the geonim 
that allows the marriage contract to be collected 
from movable properties as well has been universally 
accepted (Rambam Sefer Nashim, Hilkhot Ishut 16:7; 
Shulhan Arukh, Even HaEzer 100:1). 


For support - mop): Since the stipulations of the 
marriage contract do not include the requirement to 
provide one-tenth of the estate for a daughter's dowry, 
even nowadays, after the ordinance of the geonim, the 
one-tenth of the estate for a daughter's support is not 
collected from movable properties, in accordance with 
Rava's opinion (Rambam Sefer Nashim, Hilkhot Ishut 20:5; 
Shulhan Arukh, Even HaEzer 13:2). 
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HALAKHA 


One who transfers money to his daughter by means 
of a third party - ina) niyn whwan: If someone 
eaves an instruction to provide his daughter with a 
certain amount of money after his death, to be used 
o purchase real estate for her support, the daughter 
may direct the agent to deliver the money to her hus- 
band under certain limited circumstances. She has the 
authority to redirect the money only if she is a married 
adult, but not if she is a minor or if she is only betrothed. 
This follows the opinion of Rabbi Meir, as Rava, who was 
ast in the discussion, ruled in accordance with his opin- 
ion. Moreover, the halakha is that it is a mitzva in these 
cases to fulfill the directives of the deceased (Rambam 
Sefer Nashim, Hilkhot Ishut 20:14; Shulhan Arukh, Even 
HaEzer 54:1). 


NOTES 


It could be sold immediately - ywoy TPN xT TT: 
As Rabbi Yosei holds that the daughter of the deceased 
is authorized to control the property, the commentar- 
ies ask: Does Rabbi Yosei acknowledge this principle 
discussed later in the Gemara, that it is a mitzva to fulfill 
the instructions of the dead? 

The commentaries suggest two possible approaches. 
First, it may be argued that Rabbi Yosei simply disagrees 
with the principle entirely. Alternatively, he may agree 
that there is an obligation to carry out the wishes of the 
deceased but assert that this principle is not operative 
in the case at hand. As the daughter may handle the 
property as she pleases after the third party has dis- 
charged his agency of providing her with that property, 
the agency itself is not dependent upon the third party 
per se. The agency can be carried out just as well by 
the daughter. 
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MI S H N A With regard to one who transfers money 


by means ofa third party" for his daughter 
to purchase a field after she marries, is the daughter allowed to 
assert control over the money? If she says after she marries: 
My husband is trustworthy for me, so give him the money to 
buy the property for me, her wishes are not honored. The third 
party should execute the agency that was entrusted in his 
power; this is the statement of Rabbi Meir. Rabbi Yosei says: 
The daughter has authority: And were it only a field and she 
wanted to sell it, it could be sold immediately." Just as she 
would have authority to control the field, she may control the 
money assigned for her. The mishna qualifies: In what case is 
this statement said? With respect to an adult woman. But with 
respect to a minor girl, any action of a minor girl is nothing 
from a legal standpoint; a minor would have no authority in 
this matter. 


G E M ARA The Sages taught in the Tosefta (6:9): In 


the case of one who transfers money by 
means of a third party for his son-in-law, in order to purchase 
with it a field for his daughter, and she says: Let the money be 
given directly to my husband to invest as he sees fit, whether or 
not the court heeds her depends upon the circumstances. If she 
makes her appeal from the beginning of the marriage and onward, 
she has the authority to dictate the terms. If she makes her appeal 
from the time of the betrothal until the marriage, the third party 
should execute the agency that was entrusted in his power; 
this is the statement of Rabbi Meir. Rabbi Yosei says: With 
respect to the adult woman, whether the statement is from the 
marriage or from the betrothal, she has authority. In the case 
of a minor girl, whether from the time of the marriage or from 
the betrothal, the third party should execute the agency that 
was entrusted in his power. 


The Gemara clarifies: In the dispute between Rabbi Meir and 
Rabbi Yosei, what is the practical difference between them? If 
we say: The practical difference between them pertains to the 
authority of a minor girl from the time of the marriage and 
onward, as Rabbi Meir holds she has authority, and Rabbi Yosei 
comes to say that also, even from the time of the marriage, yes, 
an adult woman may dictate terms, but a minor girl may not, 
this answer is untenable. 


The Gemara explains: Say the latter clause of the mishna: But 
with respect to a minor girl, any action ofa minor girl is nothing. 
But who teaches this? If we say it is Rabbi Yosei, but you already 
learn this principle from the first clause, as Rabbi Yosei said: 
And were it only a field and she wanted to sell it, it could be sold 
immediately. This is true ofadults: In the case ofan adult woman, 
who is capable of selling, yes, her sale is valid. However, in the 
case a minor girl, who is not capable of selling, no, her sale is 
invalid. 


Rather, the latter clause is the opinion of Rabbi Meir. And the 
mishna is incomplete and this is what it is teaching: The third 
party should execute the agency that was entrusted in his power. 
In what case is this statement said? From the betrothal. How- 
ever, from the marriage she has the authority to dictate terms. 
In what case is this statement said? For an adult woman. How- 
ever, for a minor girl, any action of a minor girl is nothing. 
Rabbi Meir agrees that a minor does not have the authority to 
transfer the money to her husband. What, then, is the practical 
difference between them? Rather, the practical difference 
between them is with regard to an adult woman from the time 
of betrothal until the marriage. Rabbi Meir holds that before 
marriage, she does not have the authority, and Rabbi Yosei holds 
that she does. 
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It was stated that the matter was debated by amora’im: Rav 
Yehuda said that Shmuel said: The halakha is in accordance 
with the opinion of Rabbi Yosei. Rava said that Rav Nahman 
said: The halakha is in accordance with the opinion of Rabbi 
Meir. 


§ Once, it was decided to appoint Rabbi Yohanan to be head 
of the yeshiva over another candidate, the Sage Ilfa, because 
the latter was not in the vicinity. Suspecting that some would 
interpret this appointment as a sign that he was less qualified 
than Rabbi Yohanan, Ilfa’ suspended himself from the mast 
[iskarya]' of a ship [makhuta].' He said: If there is someone 
who comes, who tells me a matter taught in a baraita of the 
school of Rabbi Hiyya and Rabbi Oshaya, and I do not resolve 
it and demonstrate that the same teaching can be derived from 
a mishna, I will fall from the mast and drown. 


A certain older man came and taught before him (Tosefta 6:10): 
With regard to one who says upon his deathbed: Give a shekel 
to my sons" for each week, the court assesses the sons’ needs. 
And if it is appropriate that the court gives them a sela, which 
is worth two shekels, the court gives them a sela. Had the father 
known they would need the additional money, he would not 
have begrudged them. But if he said: Give them only a shekel, 
the court gives them only a shekel. Because their father spoke 
explicitly, there is no room to question his intentions. If they need 
more, they should take charitable aid. And ifhe said: If they die 
without inheritors, others should inherit in their stead, then 
whether he said: Give a shekel or whether he said: Don’t give 
more than a shekel, the court gives them only a shekel, since it 
is clear that he wants the inheritance to be doled out in such a 
way that it will remain intact for whoever will receive it. The older 
man asked Ilfa where this halakha is indicated in the Mishna. 


Ilfa said to him: In accordance with whose opinion is this 
baraita? 


It is in accordance with the opinion of Rabbi Meir, who says it 
is a mitzva to fulfill the instructions of the dead," as the mishna 
states that the third party must fulfill the instructions of the 
deceased, although the daughter is likely to do as she pleases after 
the third party fulfills his part. In this manner, Ilfa successfully 
answered the man’s challenge. 


NOTES 


It is a mitzva to fulfill the instructions of the dead - ma 
nant pb: Anumber of questions are raised with respect 
0 this dictate, which is accepted as halakha. Tosafot ask: If there 
is always a mitzva to carry out the directives of the deceased, 
including those pronounced by the deceased even before he 
ell ill, then why is there a separate halakha that insists sepa- 
rately: The pronouncements of someone on his deathbed have 
he status of statements written and delivered? 

One possible answer is that the Gemara is describing 
merely a kind of moral imperative to carry out the wishes of 
he deceased, and this imperative is not legally binding. How- 
ever, this answer is not valid, as it is clear from the Talmud that 
he court may even coerce someone to execute the agency 
of the deceased. 

A number of alternative explanations are offered. One opin- 
ion maintains that the obligation to fulfill the statement of the 


deceased applies only to those statements that the person said 
as a command but that the words of someone on his death 
bed have heightened gravity however the person expresses 
them (Josafot on Bava Batra 149a, citing Rivam; Rash). Another 
opinion claims that one who was directly addressed by the 
deceased has a mitzva to carry out his wishes, but others do 
not have this obligation (Rash, citing Ri). A variation on this 
opinion asserts that the mitzva applies only if the dead has 
either set aside the money necessary to fulfill his directive or 
entrusted the task to one in a position to carry it out (Josafot, 
citing Rabbeinu Tam). 

Finally, another explanation maintains that when a cer- 
tain task is designated a mitzva, minors have no obligation 
to perform the task, as minors are categorically exempt from 
performing mitzvot (Ran on Gittin). Later authorities discuss 
this approach at some length (see Mahane Efrayim). 


PERSONALITIES 


Ilfa - Kapy: Ilfa, who is called Hilfa or Hilfai in the Jerusalem 
Talmud, was a first- and second-generation amora in Eretz 
Yisrael. In his youth, he was a student of Rabbi Yehuda HaNasi, 
and afterward he studied together with his own younger 
contemporary, Rabbi Yohanan. 

In the face of financial challenges, both Ilfa and Rabbi 
Yohanan decided to pursue trade. However, Rabbi Yohanan 
changed his mind and continued to engage in the study of 
Torah amidst hardship. Meanwhile, IIfa left to pursue com- 
mercial opportunities, evidently overseas. 

During this period, the position of the head of the Yeshiva 
became vacant, and Rabbi Yohanan was elected to fill the 
office. When Ilfa returned, some claimed that he did not gain 
the appointment because he was not sufficiently accom- 
plished in Torah study. As a result, llfa sought to demonstrate 
his prowess in Torah study. 

His teachings, as well as records of his personal notes, are 
found both in the Babylonian and the Jerusalem Talmud. 
In addition, his colleague Rabbi Yohanan occasionally cites 
opinions in his name. 


LANGUAGE 
Mast [iskarya] — 8PX: From the Greek iotoKepaia, isto- 
keraya, meaning mast. 


Ship [makhuta] - x21: Like other words relating to seafar- 
ing, this word has traveled widely. It appears in numerous 
languages, both Semitic and Indo-European. Its precise ety- 
mology is unknown, although possibilities include a relation 
to the Persian makok, meaning ship or boat, or the Akkadian 
makkUtu, meaning boat. 


HALAKHA 

One who says: Give a shekel to my sons — bow WA NI 
nab: if one leaves the instruction that after his death his sons 
should receive one shekel for their needs each week, and he 
says that others should inherit in their place in the event that 
his sons die, the court should give the sons only one shekel. 
This is so even if their needs are greater than one shekel, and 
even if the father says: Give them one shekel, rather than 
saying: Give them no more than one shekel. This ruling fol- 
lows the opinion of Rabbi Meir (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 12:6; Shulhan Arukh, Hoshen Mishpat 253:17). 
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HALAKHA 


Whether he says: Give a shekel — sa Waew pa: Whether the 
deceased had said: Give my son a shekel each week or he had 
said: Do not give him more than a shekel, if it is determined 
that this amount does not meet the needs of the son, the 
court gives him all he needs from the inheritance. This is 
in accordance with Mar Ukva's ruling (Rambam Sefer Kin- 
yan, Hilkhot Zekhiya UMattana 11:23; Shulhan Arukh, Hoshen 
Mishpat 253:17). 


Children, their acquisitions are considered acquisitions — 
npa mpa Niviysn: Transfers of property from minors under 
the age of six to others are wholly ineffective. From the age 

of six until one reaches majority, if he understands the nature 

of transactions, his sales, acquisitions, and gifts of movable 

property, not real estate, are all valid. This understanding must 
be verified for children below the age of ten; it is presumed for 
children past this age, unless they are found to be imbeciles 

(Tur). This is true for transactions of all amounts, and it applies 

equally to the transactions of healthy people and those upon 

their death beds. 

There is a further limit to the commercial abilities of minors. 
Since their ability to conduct any commerce is merely a rab- 
binic institution, the Rema rules that improper transactions 
conducted by minors are fundamentally invalidated (see 
Responsa of the Ran). These rulings are in accordance with 
the mishna cited here (Rambam Sefer Kinyan, Hilkhot Mekhira 
29:6; Shulhan Arukh, Hoshen Mishpat 235:1). 


When there is a steward — Disipisx wwa: Children were 

given license to sell and give movable property only if they do 

not have a steward. If the children do have a formal steward, 
or if they are under the care of a comparable guardian (Rema), 
the children do not have authority to conduct financial deal- 
ings independently. The transactions are therefore valid only if 
the steward wishes to uphold their wishes, in accordance with 

the opinion of Rafram (Rambam Sefer Kinyan, Hilkhot Mekhira 

29:7; Shulhan Arukh, Hoshen Mishpat 235:2). 


NOTES 

Children [patot], their acquisitions are considered acqui- 
sitions — Np ppa niviyan: This halakha is cited here only 
peripherally, and it is treated more fully in tractate Gittin (59a, 
65a). According to the Gemara there, paotot refers to children 
between the ages of six and thirteen. Between the ages of 
six and ten, their transactions are considered meaningful only 
if their financial competence has been checked. After they 
have reached the age of ten, they are presumed financially 
competent, unless they are proven otherwise. 


LANGUAGE 
Steward [apotropos] — Dist wisK: From the Greek éxitpomoc, 
epitropos, meaning a trustee or one with the power of attor- 
ney. It refers generally to anyone who has the authority to 
handle the properties or affairs of another. 
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Rav Hisda said that Mar Ukva said: The halakha is that whether 
he says: Give a shekel" or whether he says: Do not give more 
than a shekel, the court gives the sons enough for all of their 
needs. The Gemara asks: But how could we disregard the father’s 
words and give more, when the father said to give only a shekel? 
We maintain that the halakha is in accordance with the opinion 
of Rabbi Meir, who says that it is a mitzva to fulfill the state- 
ments of the dead. How, then, may the father’s instructions be 
ignored? The Gemara answers: This principle applies only in 
other matters, in which there is a mitzva to fulfill his wishes, but 
in this instance it is certainly preferable to him that his children 
be appropriately provided for. And the reason that he said this 
statement limiting the allowance is that he came to encourage 
them to adopt thrifty spending habits. 


We learned in a mishna there (Gittin 59a): With regard to 
children, their acquisitions are considered acquisitions and 
their sales are considered sales. This is the case with respect 
to movable properties, but not with respect to real estate. 


Rafram said: They taught this only if there is no steward 
[apotropos]" overseeing the children’s affairs. However, if there 
is a steward, the children’s acquisitions are not considered 
acquisitions and their sales are not considered sales, even for 
movable property. 


From where does he know this? From the fact that it teaches 
in the mishna here that even when there is a third party who 
functions as a steward, any action of a minor girl is nothing. The 
Gemara asks: And perhaps where there is a third party the 
halakha is different? It is possible that the act of a minor is 
discounted only when it clashes with the actions of an appointee 
who is past majority. The Gemara answers: If so, let it teach: But 
with regard to a minor girl, the third party should execute the 
agency that was entrusted in his power. What is the implication 
of the clause: Any action of a minor girl is nothing? Conclude 
from this that even generally, without a specific steward, a minor 
may not conduct transactions involving real estate. 
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Items that a married woman finds belong completely to her husband, but inheri- 
tances that she receives have the status of her usufruct property, from which the hus- 
band may derive benefit only from the profits. If the woman is injured and receives 
compensation for humiliation and degradation, the compensation is divided. With 
respect to concealed injury, one-third is awarded to her husband and the balance 
becomes the woman's usufruct property. 


Concerning the dowry, it is concluded that Torah law does not demand that fathers 
provide dowries for their daughters, and dowries do not have the status of supple- 
mental stipulations of the marriage contract. Nevertheless, the Sages instituted that 
a father is obligated to provide support, i.e., a dowry, and this obligation falls upon 
his estate in the event of his death. 


The minimum sum for the dowry is set at fifty dinars, which is also the amount a 
woman is given if she is supported by charity funds. Nevertheless, the standard 
amount for a dowry is one-tenth of her father’s estate, such that each daughter 
receives one-tenth of the estate’s value at the time that she becomes married. When 
her father is alive, he may provide a dowry of whatever size he sees fit. However, after 
his death, the daughter has a legal right to receive this one-tenth share of the estate, 
and she may demand it of the other inheritors. The daughter receives her one-tenth 
of the estate only from real estate. Although the ge onim later ruled that movable 
property may also be collected for the settlement of marriage contracts, this allow- 
ance was never extended with respect to her right to collect for her dowry. 


With respect to the amounts the husband writes into the marriage contract as obliga- 
tory supplements, corresponding to the cash she brings into the marriage, it is con- 
cluded that he records an amount corresponding to one and a half times the sum that 
she brings in. By contrast, for utensils and movable property, he obligates himself to 
pay only the amount of their worth, presuming that these items have been appraised 
for their actual values. However, if their worth has been exaggerated in honor of the 
woman, the husband is responsible to pay only the true value of the items. 


Ifa father orders that real estate be purchased for his daughter’s dowry after his death, 
an adult daughter may intercede and give her husband the money to purchase real 
estate. However, if she is a minor, or if she is an adult who has not yet married, the 
father’s instructions are honored and carried out. 


Summary of 
Perek VI 
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The marriage contract is a fundamental part of the contractual relationship between 
a husband and wife. As such, any conditions the couple stipulates in the contract are 
binding, unless they contradict Torah law. However, there can be situations in which 
either the husband or the wife violates the terms of the marriage so fundamentally 
that the court mandates a conclusion to the marriage. 


A violation of the contract can occur due to a misrepresentation of the facts at the 
time of betrothal, or due to actions perpetrated following the betrothal but prior to 
the marriage, or during the marriage itself. Although there are differences in detail 
between these various scenarios, the same matters are considered a violation of the 
marriage, regardless of when they occur. Three categories of matters are character- 
ized as fundamentally violating the conditions of the marriage: Vows, inappropriate 
conduct, and blemishes. 


The Sages penalized the party responsible for violating the agreement, whether the 
violation concerns the general rules of marriage or a specific stipulation inserted 
by the parties. If the wife is the guilty party, she may be divorced without receiving 
payment of her marriage contract, and if the husband is responsible, the court orders 
him to divorce his wife and pay the sums delineated in the marriage contract. 


The main focus of this chapter is to clarify the details of these three categories. While 
certain prohibitions created by vows may in fact interfere with ordinary married 
life, at times this is due to the specific predilections of the other spouse. The details 
discussed in this chapter, however, are standard matters with universal relevance. 
Therefore, the Gemara must clarify which types of vows create intrinsic disruptions 
to married life, which types of conduct are deemed fundamentally inappropriate, and 
which blemishes are considered serious enough to invalidate a betrothal or require 
divorce. 


In all of these categories, the Gemara must also clarify whether in the case of a 
violation of terms there are differences between a man and a woman, as there are 
important distinctions between the responsibilities and expectations of the husband 
and those of the wife on some of these matters. It is also necessary to determine when 
and how the court orders a divorce and enforces compliance. 


These discussions form the basis of this chapter. 
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With regard to one who vows? and obli- 
MISHNA 2" 


gates his wife, prohibiting her from 
benefiting from him" or his property, if his vow will remain 
in effect for up to thirty days, he must appoint a trustee 
[parnas]' to support her. But if the vow will remain in effect 
for more than this amount of time, he must divorce her and 
give her the payment of her marriage contract. 


Rabbi Yehuda says: If the husband is an Israelite, then if his 
vow will remain in effect for up to one month, he may maintain 
her as his wife; and if it will be two months, he must divorce 
her and give her the payment of her marriage contract. But if 
he is a priest, then he is given extra time: If the vow will remain 
in effect for up to two months, he may maintain her, and if it 
will be three months, he must divorce her and give her the 
payment of her marriage contract. The reason for this is that 
it is prohibited for a priest to marry a divorcée, including his 
own ex-wife, and therefore if he divorces her and later regrets 
his decision he will not be able to take her back. 


One who vows and obligates his wife, requiring her not to 
taste a particular type of produce,"" must divorce her and 
give her the payment of her marriage contract. Rabbi Yehuda 
says: If he is an Israelite, then if the vow will remain in effect 
for one day he may maintain her as his wife, but if it will be 
two days he must divorce her and give her the payment of her 
marriage contract. And ifhe is a priest, then if the vow will be 
in effect for two days he may maintain her; for three days he 
must divorce her and give her the payment of her marriage 
contract. 


One who vows and obligates his wife, requiring her not to 
adorn herself with a particular type of perfume, must divorce 
her and give her the payment of her marriage contract. Rabbi 
Yosei says that one must distinguish between different types of 
women: For poor women, this applies only when he did not 
establish a set amount of time for the vow, and for wealthy 
women, who are accustomed to adorning themselves more 
elaborately, if she is prohibited from doing so for thirty days, 
he must divorce her and give her the payment of her marriage 
contract. 


G E M ARA The Gemara questions the efficacy of a 


vow taken by the husband prohibiting 
his wife from deriving benefit from him: And since he is under 
a prior obligation to provide her support in accordance with 
what is written in the marriage contract, how can he vow pro- 
hibiting her from benefiting from him? Is it in his power to 
remove his obligation to her? 


But didn’t we learn in a mishna (Nedarim 85a): Ifhis wife said: 
It is forbidden like an offering [konam] that I will therefore 
not perform any work for the benefit of your mouth, he does 
not need to nullify her vow, since this vow does not take effect 
at all. Apparently, since she is under a prior obligation by 
power of the Sages’ ordinance to perform work for him, it is 
not in her power to remove her obligation to him. Here too, 
since he is under a prior obligation to provide support for her, 
it is not in his power to remove his obligation to her." 


Rather, one must say the following: Since he is able to say 
to her at any time: Spend your earnings to sustain yourself, 
meaning that he has the right to instruct her to support herself 
from her own earnings instead of supporting her himself, 


BACKGROUND 


Vows — D: This refers to a personal vow, i.e., a voluntary obliga- 
tion to refrain from performing a certain action or from deriving 
benefit from a particular person or object. This is, in effect, a type 
of reverse consecration. One pledges to regard the object or 
person as if it, or he, were consecrated to the Temple. Any object 
can be forsworn, and one who fails to fulfill his vow violates the 
mitzva “He shall not profane his word” (Numbers 30:3). It is also 
possible, as in the case of the mishna here, to render prohibited 
to another one's own property by means of a vow. The other must 
then treat that property as consecrated. However, one cannot 
prohibit another's property to anyone other than himself. 

The Sages were strongly opposed to the taking of vows and 
encouraged people who had taken vows to have them dissolved. 


HALAKHA 


One who vows and obligates his wife, prohibiting her from 
benefiting from him - b mun SAW ny WaT: A man vows 
and obligates his wife, prohibiting her from deriving benefit 
from him. Whether he specifies a time limit for the vow or not, if 
after thirty days either the time limit of the vow has expired or 
he has dissolved the vow, then he may remain married to her. 
But if the vow is still in effect after thirty days, he must divorce 
her and give her the payment of her marriage contract. During 
those thirty days that she may not benefit from him, she supports 
herself from her own earnings, and if her wages do not suffice, he 
must arrange for one of his friends to provide her with additional 
sustenance. This halakha follows the mishna here (Rambam 
Sefer Nashim, Hilkhot Ishut 12:23; Shulhan Arukh, Yoreh Dea 235:2, 
Even HaEzer 72:1). 

The details of the cases in which a vow such as this can take 
effect will be discussed subsequently in the Gemara. 


One who vows and obligates his wife not to taste a particular 
type of produce - nivat baa any DIYVA KIW inves me VTAT: 
If someone declares a vow prohibiting his wife from tasting a par- 
ticular type of produce, he has a thirty-day grace period. But ifthe 
vow was in effect for more than thirty days, he must divorce her 
and give her the payment of her marriage contract, in accordance 
with the mishna (Rambam Sefer Nashim, Hilkhot Ishut 12:24). 


It is not in his power to remove his obligation to her - bs xb 
ATA yan maa: If the husband declares a vow prohibiting 
his wife from deriving any benefit from him, the vow does not 
take effect, since he has a prior obligation to her, based on the 
terms of the marriage (Shulhan Arukh, Yoreh De‘a 235:2). 


LANGUAGE 


Trustee [parnas] — D319: Some understand this word as an 
extension of the root peh, reish, samekh [pras], in the sense of 
dividing or giving. Others say the term is from the Greek xpdvooc, 
pronoos, meaning careful or seeing things from their beginning. 
The word rpovontns, pronoétés, is also derived from this root. It 
means overseer or appointee in charge of management, which is 
very close to the meaning of the word in the mishna. 


NOTES 


A particular type of produce - niyan ban “my: The commentar- 
ies point out that the language of this vow refers to a particular 
ype of produce regardless of who owns it, and not specifically 
o produce owned by the husband. They ask how the husband's 
vow could render it prohibited for his wife to benefit from some- 
hing he does not own. Some suggest that the mishna is referring 
o a case where she took the vow and he simply ratified it. Others 
say that he can indirectly render it prohibited for her to eat that 
produce by linking the vow to marital relations or to benefiting 
rom his property, stating that if she tastes from the produce he 
has prohibited her from eating, she may not engage in relations 
with him or benefit from his property (see Ritva and Nimmukei 
Yosef). 
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HALAKHA 


He says to her: Spend your earnings to sustain your- 
self - ponia Pr Mwy Ky ay NiX: In the case of a 
man who said to his wife: Spend your earnings to sustain 
yourself, and took a vow that she may not derive benefit 
from him, and her earnings were sufficient to provide 
for her basic needs but not for luxuries, if the members 
of her extended family are accustomed to such luxuries 
his vow does not take effect, as he is under obligation to 
provide for such things as well. However, if the members 
of her father's house alone, but not all her extended family, 
were accustomed to such luxuries, and her husband is not 
wealthy and is not accustomed to such luxuries, and she 
agreed to live according to his more modest means, if the 
husband prohibits her by a vow from deriving benefit from 
him, and she returns to her father's house, the husband 
must provide for her according to the standards of her 
father’s house, through a trustee, for thirty days (Rambam 
Sefer Nashim, Hilkhot Ishut 12:23; Shulhan Arukh, Yoreh De‘a 
235:2). 
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it is considered as though he were in fact saying to her: Spend 
your earnings to sustain yourself. The Gemara raises a difficulty: 
And if it is so, i.e., that the halakha is in accordance with that 
statement that Rav Huna said that Rav said, as Rav Huna said 
that Rav said: A wife may say to her husband: I will not be 
sustained by you and, in turn, I will not work, i.e., you will not 
keep my earnings, then when she says: That which I perform for 
the benefit of your mouth will be forbidden like an offering 
[konam], why does he not need to nullify the vow? Here too, let 
us say: Since she is able to say: I will not be sustained by you 
and I will not work, it is considered as though she were in fact 
saying to him by her vow: I will not be sustained by you and I 
will not work, and he should therefore have to nullify the vow. 


Rather, the Gemara retracts its previous interpretation in favor of 
the following: Do not say it is considered as though he said to 
her: Spend your earnings to sustain yourself. Rather, the mishna 
is referring to a case where he explicitly says to her: Spend your 
earnings to sustain yourself." 


The Gemara raises a difficulty: If so, if he provided for her suste- 
nance by instructing her to spend her own earnings, why does she 
require a trustee? The Gemara answers: This is referring to a situ- 
ation where the amount she earns is not enough for her needs. 
Therefore, the husband must appoint a trustee to provide the 
balance. The Gemara asks: If it is a case where the amount she 
earns is not enough for her needs, our difficulty is restored to 
its place: How can he prohibit her from benefiting from him ifhe 
is under a prior obligation to provide for her? Rav Ashi said: The 
mishna is referring to a case where her earnings are enough for 
large things," i.e., her basic requirements, but not enough for 
small things. 


The Gemara asks: With regard to these small things for which her 
earnings are not enough, what are the circumstances? If the 
discussion involves a case where she is accustomed to them, then 
she is accustomed to them and they are equivalent to all other 
necessities, which he must provide. And if she is not accustomed 
to them, why does she require a trustee? The Gemara answers: 
No, it is necessary in a case where she was accustomed to such 
small provisions in her father’s house, but she agreed to marry 
him and lower her lifestyle, and she had, until now, abided the 
lesser lifestyle and remained with him." For she says to him: 
Until now, when you did not vow to render it prohibited for me 
to benefit from you, I abided the lesser lifestyle and remained 
with you. However, now that you have vowed, I can no longer 
abide the lesser lifestyle and remain with you, and therefore I 
wish to revert to the conditions of my father’s house. 


Where her earnings are enough for large things, etc. - 
^na) Dhin map napa: The expression: Large things, refers 
to basic foods such as bread and vegetables, while small items 
are defined as luxuries. With regard to why the vow applies to 
these small items, the Ritva says that since, as explained below, 
she waived her rights to such objects when she was with her 


NOTES 
But she abided with him - mina Khan XP: In principle she 
is entitled to the small things as well, butas long as she is being 
supported directly by her husband she forgives him and does not 
demand them. However, she does not fully waive her rights, and 
therefore once she is no longer willing to forgo these benefits he 
is obligated to provide them. 


husband, the Sages did not give his obligation to provide them 


sufficient power to override the vow entirely. 
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The Gemara poses a question: And what is different about the 
time period mentioned in the mishna: Up to thirty days? The 
Gemara answers: If up to thirty days have passed, this is a short 
enough amount of time that people do not hear about her, and 
the matter of her receiving her sustenance through an inter- 
mediary is therefore not demeaning for her. However, if the vow 
lasts longer than this, people do hear about her, and the matter 
is demeaning for her. The husband must therefore decide if he 
wants to divorce her or sustain her in the appropriate fashion. 


The Gemara suggests an alternative answer: If you wish, say that 
the husband is under no obligation to sustain her because the case 
discussed in the mishna was where he vowed and obligated her 
when she was still a betrothed woman, and therefore he was not 
yet duty-bound to provide her with sustenance. The Gemara is 
puzzled by this explanation: Does a betrothed woman have any 
right to sustenance from her husband at all? The Gemara answers: 
The circumstance referred to is when the arranged time for the 
marriage had arrived and they had not yet gotten married. As 
we learned in a mishna (57a): If the time arrived and they 
had not yet gotten married, such women may eat food from 
his property, and if their husbands were priests they may partake 
of teruma. 


The Gemara asks: But if so, what is different if the vow will remain 
in effect for up to thirty days or longer? The Gemara answers: For 
up to thirty days, the agent will carry out his agency" effectively 
and take proper care of her needs. If the vow lasts longer, the 
agent will not fully carry out his agency but will begin to neglect 
her, until she cannot bear the situation any longer. 


And if you wish, say that he vowed and obligated her when 
she was still a betrothed woman and she subsequently married 

him, and therefore he is obligated to provide her sustenance. The 

Gemara is puzzled: If she married him after his vow, she consid- 
ered the matter and accepted it upon herself. Why then is he 

forced to divorce her? The Gemara answers: The case is when 

she says: I thought that I could accept this manner ofliving, but 
now I see that I cannot accept it. 


The Gemara raises a difficulty: You can say that we say so, that if 
either the husband or the wife suffers from a physical blemish, the 
other can demand a divorce even after agreeing to the marriage 
under these conditions. This is with regard to blemishes,’ but 
with regard to sustenance can we say so?" Rather, it is clear as 
we initially answered: The mishna discusses either a case where 
he told her to support herself from her own earnings and she had 
accepted a lower standard of living while she was with him, or a 
case where he took the vow when she was betrothed, and now the 
appointed time for the marriage has arrived and they have not yet 
gotten married. 


§ The mishna states that if his vow will remain in effect for up to 
thirty days he must appoint a trustee to provide sustenance 
to his wife. The Gemara is puzzled by this ruling: And does 
a trustee not perform the husband’s agency? If through his 
vow he has rendered it prohibited for her to derive benefit from 
him, how can he provide for her through the trustee? An action 
performed by an agent is considered to have been performed 
by the principal. Rav Huna said: The trustee discussed in 
the mishna was not actually appointed as an agent. Rather, the 
mishna is referring to one who says in general terms: Whoever 
sustains my wife will not lose out." Thus, anyone who complies 
does so of his own choice, although the husband will later com- 
pensate him. Therefore, the wife is not benefiting directly from 
the husband. 


rom the publisher 


NOTES 


For up to thirty days, the agent will carry out his 
agency - mmm>wy mhe pay of why sy: An entirely 
different explanation of this matter is presented in the 
Jerusalem Talmud: A wife can always refuse to accept her 
sustenance by means of an intermediary, even for one day, 
whether the husband is providing her with all her needs 
or merely supplementing that which she lacks. The reason 
for the thirty-day limit is that the wife is hoping he will find 
a way to release himself from the vow. It appears that in 
the Jerusalem Talmud the shared meals between husband 
and wife are viewed as an essential part of marriage. 


With regard to blemishes — pawa 33: The mishna (77a) 
states that if the husband suffers from a physical blemish 
the wife may demand a divorce. In at least some cases, 
this is true even if she knew about the blemish when 
agreeing to enter the marriage, as she can claim that she 
t 

t 


hought she would be able to accept it but now realizes 
hat she cannot. 


With regard to sustenance can we say so — 2 303 pavd 
999 Wax: Rashi explains that in the case of blemishes it 
is possible that she initially thought she could tolerate the 
blemishes but subsequently discovered she was unable to 
do so, whereas with regard to sustenance it was certainly 
obvious to her from the beginning that she cannot survive 
without food. The Rashba explains the distinction in the 
opposite way: With regard to sustenance, it is reasonable 
to assume that a wife might agree to receive her food 
from an intermediary, whereas the presumption is that a 
person does not compromise with regard to blemishes. 


HALAKHA 

Whoever sustains my wife will not lose out — iY% qt bs 
“PDA: One who prohibits his wife by a vow from deriving 
benefit from him must sustain her by means of a trustee. 
He does so by announcing: Whoever sustains her will 
not lose out. The one who responds to his call can claim 
his expenses from the husband, as stated by Rav Huna 
(Shulhan Arukh, Yoreh De'a 235:2). 
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The Gemara poses a question: And when a husband says this, is 
the one who responds not performing the husband’s agency? But 
didn’t we learn in a mishna (Gittin 66a): With regard to one who was 
cast into a pit" and said that whoever hears his voice should write 
a bill of divorce for his wife, saying this out of concern that he might 
not be rescued and that she would not be able to remarry or would 
be required to enter into levirate marriage, those who heard him 
should write and give her a bill of divorce? This ruling indicates that 
they are considered his agents based on his instructions, as otherwise 
they would not be able to write a bill of divorce on his behalf. The 
similarly formulated statement here should therefore also endow 
the trustee with the status of an agent. 


The Gemara refutes this claim: How can these cases be compared? 
There, in the case of a bill of divorce, he says that whoever hears 
his voice should write a bill of divorce, which is a command, 
and therefore those who hear him are considered his agents. Here, 
however, does he say that anyone should sustain his wife? He merely 
says: Whoever sustains her will not lose out, which is a general 
statement. 


The Gemara raises a difficulty: But Rabbi Ami said: In the case of a 
fire that broke out on Shabbat, the Sages permitted him to say in the 
presence of gentiles: Whoever extinguishes this fire will not lose 
out." From this it can be inferred that the phrase: In the case ofa fire, 
comes to exclude what? Does it not exclude a case like this? It would 
seem that it was only in the case of a fire, when there are several 
extenuating factors, that the Sages permitted the use of such an expres- 
sion without treating it as the appointment of an agent. The Gemara 
refutes this: No, this ruling serves to exclude other prohibitions of 
Shabbat. 


Rabba raised an objection froma mishna (Nedarim 43a): In the case 
of one prohibited by a vow from deriving benefit from another 
because of a vow the other took, and he does not have anything to 
eat, if the one who made the vow wants to help him but is unable to 
do so due to the vow, he may go to a storekeeper with whom he is 
familiar and say to him: So-and-so is prohibited by a vow from 
deriving benefit from me, and I do not know what I can do for him. 
The storekeeper subsequently gives food to him, and later comes and 
takes payment from this person who approached him. Rabba infers: 
This method of indirectly hinting is what is permitted, but he may 
not say: Whoever sustains the man will not lose out, as a declaration 
of that kind would make the storekeeper his agent. 


The Gemara refutes this claim: The tanna is speaking utilizing the 
style of: It is not necessary, and he means the following: It is not 
necessary to say that he is permitted to say in general terms: Whoever 
sustains so-and-so will not lose out, as by doing so he is speaking 
to everyone and therefore does not appoint a specific agent. But 
this storekeeper, since the one who took the oath is familiar with 
him and he goes and says this to him, might be considered like the 
one who said to him: Go, give him yourself. The mishna therefore 
teaches us that since the one who made the vow did not issue an 
explicit command, the storekeeper is not considered his agent. 


HALAKHA 


One who was cast into a pit - 132 pen maw m: Ifa man who 
was in a pit said: Whoever hears my voice should write a bill o 


divorce for my wife, and he specified his name, his wife's name, 


and the name of their places of residence, those that heard him 
should write the bill of divorce. Even if the body was later brough 
up and could not definitively be identified, the bill of divorce is 
valid. The Rif and the Rosh claim that this halakha applies only i 
it can be definitively ascertained that the voice from the pit was 
that of aman and not a demon. The Rambam, however, does no 
mention this concern (Rambam Sefer Nashim, Hilkhot Geirushin 
2:13; Shulhan Arukh, Even HaEzer 14119). 


Whoever extinguishes this fire will not lose out - i» masatbp 
“PDD: If a fire broke out on Shabbat, the Sages permit one to say 
in the presence of a gentile: Whoever extinguishes this fire will 
not lose out. Some authorities rule that one may not formulate 
this request directly by saying: If you extinguish the fire, etc., but 
only in an indirect manner, as above. The Mishna Berura, however, 
points out that the Shiltei HaGibborim is lenient in this regard 
(Rambam Sefer Zemanim, Hilkhot Shabbat 12:7; Shulhan Arukh, Orah 
Hayyim 334:26). 
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§ Since it mentioned the above case, the Gemara returns to dis- 
cuss the matter itself: In the case of one prohibited by a vow" 
from deriving benefit from another because of a vow the other 
took, and he does not have anything to eat, the one who took the 
vow may go to a storekeeper with whom he is familiar and say 
to him: So-and-so is prohibited by a vow from deriving benefit 
from me, and I do not know what I can do for him. The store- 
keeper gives food to him, and later comes and takes payment 
from this one who approached him. Similarly, if the subject of the 
vow needed someone to build his house, or to erect his fence, or 
to reap his field, and the one who took the vow wants to help him, 
he should go to workers with whom he is familiar and say to 
them: So-and-so is prohibited by a vow from deriving benefit 
from me, and I do not know what I can do for him. They subse- 
quently perform work for the subject of the vow, and they come 
and take their wages from this person who spoke to them. 


If the two were walking along the way," and the one prohibited 
from benefiting from the other does not have anything with him 
to eat, the one who took the vow may give food to a different 
person as a gift, and this one takes it and eats, and this arrange- 
ment is permitted, as he did not give the food directly to him. And 
if there is no other person there apart from the two of them, he 
should place the items on a rock or ona fence and say: They are 
hereby declared ownerless for anyone who wants them, and this 
one takes the food items and eats them, and this too is permitted. 
But Rabbi Yosei prohibits" this practice. Rava said: What is 
the reason for this ruling of Rabbi Yosei? It is a rabbinic decree 
due to 


the incident of Beit Horon,“’ where an individual had vowed to 
prohibit his father from deriving benefit from him, and then in 
order to allow his father to come to the celebration of his son’s 
wedding, he gave all ofhis property to someone else as a gift. The 
recipient of the property was concerned that the vow would be 
transgressed by the father, so he consecrated the son’s property 
and declared that if he was not empowered to do so, then the 
original transfer of property as a gift would not be valid. Conse- 
quently, in the present case, the Sages are unconcerned by the 
artifice performed, while Rabbi Yosei is concerned with such 
artifice and therefore prohibits it. 


NOTES 


The incident of Beit Horon - pinin m37 nwy: This inciden 
that occurred in Beit Horon serves as a precedent for the defini- 
tion of a gift in the context of the halakhot of vows: Any gift 
that is not a complete gift to the extent that the recipien 
can consecrate it is not considered to have entirely left the 
possession of the benefactor. But Rabbi Shimshon of Saens 
raises a difficulty: For many purposes, including vows, a gif 
given on condition that it be returned is still treated as a valid 
gift, despite the fact that it cannot be consecrated. He answers 
that although the recipient must return this type of gift in the 
near future, during the time it remains in his possession he 


can use it as he pleases. But in the incident at Beit Horon, the 
condition limited the actual usage of the gifts to create a situ- 
ation enabling the father to benefit from them. Some suggest 
that the primary problem there was that the donor indicated 
explicitly that he desired for his father to come enjoy the meal, 
and that this was the purpose of the transfer. And even though 
he did not expressly condition the gift on the fulfillment of 
this purpose, the conclusion of the story proves that this was 
the intention. And whenever this type of explicit statement 
is lacking, there is no problem with it, at least according to 
the first tanna. 


HALAKHA 


One prohibited by a vow, etc. — ^3) MIT IVAN: In the case 
of one who is prohibited by a vow from deriving benefit from 
another person, the one who made the vow may say to a 
storekeeper: So-and-so is prohibited by vow from deriving 
benefit from me, and I do not know what I can do for him. The 
storekeeper may proceed to give that person food and claim 
the money from the one who vowed. The latter, however, is 
not legally obligated to pay for his expenses (Ba'al Halakhot 
Gedolot, citing Rosh and Ran). Likewise, if he wants to perform 
work for the one subjected to the vow, he can make a similar 
offer to workers (Rambam Sefer Hafla‘a, Hilkhot Nedarim 713-14; 
Shulhan Arukh, Yoreh De‘a 221:8). 


If the two were walking along the way, etc. - 1113 pada vI 
"131: If the one who vowed and the subject of his vow were 
walking along the way together and the latter had nothing to 
eat, his colleague may give him food by means of a third party. 
However, it is prohibited for him to tell the third party that he 
is giving him the food for this purpose, or to say anything that 
makes it clear that he is handing it to him only so that the 
other person can eat. If no third party is present, the one who 
vowed may place the food down and declare it ownerless, and 
the other may take it and eat it (Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 7:14—15; Shulhan Arukh, Yoreh De'a 221:9). 


NOTES 

Rabbi Yosei prohibits - ix p 137: The Rashba explains 
Rabbi Yosei’s ruling in light of each case. The first, the gift to a 
third party, is based on the incident of Beit Horon, as explained 
below (71a). As for the second case, placing the objects on a 
rock and declaring them ownerless, it is possible that if only 
two people are present the concept of rendering property 
ownerless is meaningless, and it is as though the item were 
given directly to the other party. 


BACKGROUND 


Beit Horon — pinin ma: Beit Horon was divided into two 
neighboring cities, Upper Beit Horon and Lower Beit Horon. 
They were located near the northern border of the tribe of 
Judah's territory, and are mentioned in the Bible. Due to their 
proximity to the main road leading to Jerusalem, a number of 
important battles took place in their vicinity, including one of 
the victories of Judah the Maccabean and one of the battles 
of the Great Revolt. 

Both the upper and lower cities were among the ancient 
settlements that were resettled at the time of the return of the 
exiles from Babylonia. In towns like these there was generally a 
strong community deeply committed to halakhic observance. 
The incident of Beit Horon recorded here demonstrates the 
sensitivity of the local residents to observing the mitzvot of 
the Torah with great care. 


Location of Upper Beit Horon and Lower Beit Horon 
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NOTES 


They taught this only where he specifies - KY% ww x 
wna: Rashi interprets this phrase to mean that the 
ength of the vow is thirty days. It is clear that according 
o this interpretation, if he vowed for more than thirty 
days he must divorce her, just as if he did not specify a 
ime limit. See also the Rashba, who discusses Rashi’s 
comments and supports them. However, the Ra'ah has a 
different interpretation. He says that even if he specified 
hat the vow will remain in force for an extended period 
of time, he still need not divorce her. According to this 
interpretation, the reason he must immediately divorce 
her when the vow is unspecified is that the wife believes 
her husband hates her, and she therefore does not wish 
o be with him. But when he explicitly states that the vow 
is limited to a certain amount of time, this demonstrates 
hat he wants to live with her, and his vow is motivated 
only by a temporary concern. 


HALAKHA 


One who vows and obligates his wife, prohibiting her 
from engaging in marital relations with him - van 
Taa waw inwy Mx: With regard to one who vows 
to prohibit his wife from engaging in sexual intercourse, 
after seven days he must divorce her and give her the 
payment of her marriage contract. This is the halakha 
whether he took the vow for an unspecified length of 
time or for seven days or more, and it applies even if 
he is a sailor, whose conjugal obligation requires him 
to be with his wife only once every six months. This is 
in accordance with the opinion of Beit Hillel (Rambam 
Sefer Nashim, Hilkhot Ishut 14:6; Shulhan Arukh, Even HaEzer 
76:9). 


One who vows and obligates his wife — inwx nx Yman: 
With regard to one who declares a vow prohibiting his 
wife from deriving benefit from him, there is a thirty- 
day waiting period before he is instructed to divorce 
her. That is the case regardless of whether he specifies 
that the vow take effect only until a set time or not. This 
is in accordance with the opinion of Shmuel, whom the 
halakha follows in matters of civil law, against the opinion 
of Rav (Rambam Sefer Nashim, Hilkhot Ishut12:23; Shulhan 
Arukh, Yoreh De‘a 235:2). 
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§ It was taught in the mishna: Rabbi Yehuda says: If the husband 
is an Israelite, then if his vow will remain in effect for up to one 
month, he may maintain her as his wife; and if it will be two 
months, he must divorce her and give her the payment of her mar- 
riage contract. Butifhe is a priest, then he is given extra time: If the 
vow will remain in effect for up to two months, he may maintain 
her, and ifit will be three months, he must divorce her and give her 
the payment of her marriage contract. The Gemara is puzzled by 
Rabbi Yehuda’s statement with regard to an Israelite: This is the 
same as the opinion of the first tanna. Abaye said: Concerning 
an Israelite, Rabbi Yehuda in fact does not disagree with the first 
tanna, but he comes to teach us that the halakha is different for 
the wife of a priest. Rava said: The practical difference between 
them is a full thirty-day month and a deficient month with 
twenty-nine days: The first tanna requires exactly thirty days, while 
Rabbi Yehuda requires one month, whether it is a full month or 
a deficient one. 


Rav said: With regard to the thirty-day time frame, where the Sages 

established that a husband supports his wife through a trustee, 
they taught this only with regard to a case where he specifies" a 

limited time during which the vow will be in effect. But if he vows 

without specification of an end point, he must divorce her imme- 
diately and give her the payment of her marriage contract. And 

Shmuel said: Even if he vowed without specification, he should 

not divorce her immediately, as perhaps he will discover an 

opening enabling the dissolution of his vow. 


The Gemara asks: But they have already disagreed about this 
issue one time with regard to a similar situation, as we learned in 
a mishna (61b): With regard to one who vows and obligates his 
wife, prohibiting her from engaging in marital relations" with him, 
Beit Shammai say: If the vow will remain in effect for up to two 
weeks, he may maintain her as a wife, and Beit Hillel say the 
limit is one week. And with regard to this dispute, Rav said: The 
dispute is in a case where he specifies, but in the case of an 
unspecified vow, he must divorce her immediately and give her 
the payment ofher marriage contract. And Shmuel said: Even in 
the case of an unspecified vow he also should not divorce her 
immediately, as perhaps he will discover an opening enabling 
the dissolution of his vow. If so, why does this dispute need to 
be repeated? 


The Gemara answers: It is necessary to state it twice, as, if it was 
stated only in that case, i.e., that of a vow rendering it prohibited 
for her to engage in sexual intercourse with him, then one may have 
said that in that case Rav says he must divorce her immediately, 
because it is impossible to compensate for the vow through a 
trustee. But in this case, where the vow rendered it prohibited for 
her to benefit from his property, for which it is possible to com- 
pensate through a trustee, we would say that he concedes to 
Shmuel that he should not divorce her immediately. And con- 
versely, if it were stated in this case, i.e., that of a vow concerning 
sustenance, then one may have said in this case that Shmuel says 
he should not divorce her because it is possible to compensate 
for the vow through a trustee, but in that case, where he vows 
to prohibit her from engaging in marital relations with him, 
one would say he concedes to Rav that he must divorce her 
immediately. Therefore, it is necessary to record the dispute twice. 


We learned in the continuation of the mishna: One who vows 
and obligates his wife," requiring her not to taste a particular type 
of produce, must divorce her and give her the payment of her 
marriage contract. Granted that according to Rav, there is no 
contradiction between the two clauses of the mishna. It can be said 
that here it is referring to an unspecified vow, so he must divorce 
her immediately, and there, in the first clause, it is referring to a 
case where he specifies a time limit. But according to Shmuel, it 
is difficult. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


au a ee ca 
NIT PND IIDP) AN ay D») 
VW Pa YAN mi 


PA YIYY [NV NIT PNA I1 TDI 
UA TIRY TONT NANT PPPO 
PRA 21,77 wo xd) aya pow 
yasn mana NT DNN my an 
bya Ty) ox 29) ew pa 
TURIE N TORS DN) AB? 9077 

ana KDY KYD- MITT 


KIT DİK whee 227) Di aT 
TET DNS TD? DY pa yasy i 
NODE WO ONY, 9? — 19719 Svar 
HAN JA) MY — MIT WW 
DIVAN TY DN YN DT TIN 
DIIN why sari ILNI KIT 

TINI 


ILAA PA MT D? 227 120) 
maypi Xow - nays ANIN D 


The Gemara answers: Here we are dealing with a case where 
she vowed to prohibit herself from tasting the produce, and he 
ratified it for her" and did not dissolve the vow. Since she made 
the vow, she certainly will not search for a way to dissolve it. 
Therefore, he must divorce her immediately. And Rabbi Meir, 
who is presumed to be the author of an unattributed opinion in 
a mishna, holds that when he ratifies her vow, he is putting his 
finger between her teeth, causing her to bite him, i.e., he is caus- 
ing the vow to be in effect. If so, it is his responsibility, and he 
therefore must give her the payment of her marriage contract 
when he divorces her. 


The Gemara asks: And does Rabbi Meir hold that in this case he 
is putting his finger between her teeth, i.e., he is causing the vow 
to be in effect? But isn’t it taught in a baraita: A woman who 
vowed, prohibiting herself from benefiting from items that are 
prohibited to a nazirite, and her husband heard and did not 
nullify it, Rabbi Meir and Rabbi Yehuda say: She already put 
her finger between her own teeth, i.e., she caused the vow to 
remain in effect. Therefore, if the husband wishes to nullify 
this vow, he may nullify it. And if he said: I do not want a vow- 
ing wife," she can be divorced" without the payment of the 
marriage contract. 


Rabbi Yosei and Rabbi Elazar say: By deciding not to nullify the 
vow, he is putting his finger between her teeth, i.e., he is causing 
the vow to be in effect, and therefore if the husband wishes to 
nullify the vow, he may nullify it. And if he said: I do not want 
a vowing wife, he must divorce her and give her the payment of 
her marriage contract. The Gemara answers: Reverse the opin- 
ions. Rabbi Meir and Rabbi Yehuda say: He is putting his finger 
between her teeth. Rabbi Yosei and Rabbi Elazar say: She put 
her finger between her own teeth. 


The Gemara asks: And does Rabbi Yosei hold that she put her 
finger between her own teeth? But didn’t we learn in the mishna: 
One who vows and obligates his wife, requiring her not to adorn 
herself with a particular type of perfume, and Rabbi Yosei says: 
For poor women, when he did not establish a set amount of 
time for the vow, he must divorce her and give her the payment 
of her marriage contract? According to the final explanation given 
by Shmuel, the mishna is referring to a case where the wife vowed 
and the husband ratified it, indicating that Rabbi Yosei also agrees 
that it is the husband’s responsibility, and therefore he must give 
her the payment of her marriage contract. 


NOTES 


HALAKHA 

She vowed and he ratified it for her - ay Dp) MoT TTT 
yP: A woman vowed not to eat a particular type of produce, 
or vowed to abstain from items forbidden to a nazirite, and 
her husband heard the vow and ratified it or at least did not 
nullify it. In such a case, he must divorce her immediately 
and deliver the payment of her marriage contract to her. This 
follows the opinion of the unattributed mishna, according to 
the opinion that he is putting his finger between her teeth, 
i.e., the opinion of Rabbi Meir in the first explanation and that 
of Rabbi Yosei in the second. See the Taz and the Shakh, who 
discuss the details of the reason for the ruling. 

Concerning the Rambam's opinion on this topic, some 
authorities argue that since he rules that if the husband 
wants his wife to remain with him he is allowed to maintain 
her, while conversely ruling that if the man says he does not 
want a vowing wife, he may divorce her. See also Mishne 
LaMelekh and the Ran (Rambam Sefer Nashim, Hilkhot Ishut 
12:24; Shulhan Arukh, Yoreh De‘a 235:3). 


I do not want a vowing wife — Yn MWK WON IN: The Ra'ah 
and the Rivash explain that these words are the explanation of 
why he ratified the vow, i.e., that he does not desire a vowing 
wife. Therefore, he does not care if she vows and leaves him. 
This opinion can be extrapolated from Rashi’s commentary 
as well. 


A woman who vowed...can be divorced, etc. — ... 7113 TWX 
nasya: Rashi explains that if she is the one who vowed, there is 
no reason to wait thirty days, since in any case she will not look 
for an opening to dissolve her vow during that time. Other com- 
mentaries question this opinion. The Ra’ah asks: Perhaps she is 


presently angry but will later regret it and attempt to dissolve 
the vow. See also Josafot and the Ramban, who question Rashi’s 
interpretation for other reasons, and consequently offer another 
explanation for this ruling: When she vows to prohibit herself 
from benefiting from his property, she can receive support 
through a trustee, while in this case that option does not exist, 
since she cannot eat from that which is prohibited to a nazirite 
at all. Consequently, there is no reason to let her remain. The 
Raavad explains that the primary reason is as explained below, 
that if she vows and he ratifies it, she will conclude from this 
that he despises her, and she will not want to live with a person 
who despises her. 
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The Gemara answers: Say that the text of the baraita should read as 
follows: Rabbi Meir and Rabbi Yosei say: He is putting his finger 
between her teeth; Rabbi Yehuda and Rabbi Elazar say: She put 
her finger between her own teeth. This way, there is no contradiction 
between statements attributed to either Rabbi Meir or Rabbi Yosei. 
The Gemara asks further: And does Rabbi Yehuda hold that she 
put her finger between her own teeth? But didn’t we learn in the 
mishna that Rabbi Yehuda says: For an Israelite, if the vow is in 
effect for one day he may maintain her as his wife, but if the vow is 
in effect for two days he must divorce her and give her the payment 
of the marriage contract? According to the explanation that the 
mishna is referring to a case where she vowed and he ratified it, it 
would appear that Rabbi Yehuda also agrees that he is putting his 
finger between her teeth. 


The Gemara answers: Say the text of the dispute should read as 
follows: Rabbi Meir and Rabbi Yehuda and Rabbi Yosei say he is 
putting his finger between her teeth, and Rabbi Elazar says she put 
her finger between her own teeth. And if you say the opinions of 
the tanna’im listed in the baraita are taught in pairs, and therefore 
it cannot be that three of them share the same opinion, say: Rabbi 
Meir and Rabbi Elazar say she put her finger between her own 
teeth, while Rabbi Yehuda and Rabbi Yosei say he is putting his 
finger between her teeth. And this particular unattributed opinion 
is not in accordance with the opinion of Rabbi Meir. 


Since the mishna has been explained as a case where the wife vowed 
and her husband ratified it, the Gemara asks about a different issue: 
And does Rabbi Yosei hold, for poor women, that when he did 
not establish a set amount of time for the vow he must divorce her? 
This means that apparently, a husband can nullify’ a wife’s vow not 
to adorn herself. And the Gemara raises a contradiction from a 
different mishna (Nedarim 79a): These are the cases of a wife’s vow 
that the husband may nullify: Cases of vows that involve affliction, 
such as when the woman says: If I bathe, I forbid myself to benefit 
from it; or if she says: If I do not bathe, i.e., she vows not to bathe 
at all; or she vows: If I adorn myself; or vows: If I do not adorn 
myself, all of which cause her to suffer. Rabbi Yosei said: These are 
not vows of affliction," which the husband may nullify, but rather, 
these, i.e., the following, are vows of affliction: Such as when she 
vows that I will not eat meat, or that I will not drink wine, or even 
that I will not adorn myself 


BACKGROUND 


A husband can nullify - 157 °% bya: The halakhot of vows 
and their nullification are stated in the Torah (Numbers, chapter 
30) and explained in tractate Nedarim. In essence, when either 
a young woman still under her father’s authority or a married 
woman takes a vow, her father or her husband can nullify the 
vow on the day that he hears of it if he does not approve of it. 


Vows of affliction — w333 9173: The husband is permitted to 
nullify his wife's vows if they involve affliction. Included in the 
category of affliction are cases where she vows not to bathe or 
adorn herself, even for only one day. This follows the opinion 
of the first tanna. Some commentators, such as the Ramban, 
say that bathing and adornment qualify as matters that are 


HALAKHA 


The Sages explained based on the verses in Numbers that this is 
permitted only in certain situations. Only vows taken with regard 
to matters between the woman and her husband or between 
the young woman and her father can be nullified. Vows that do 
not affect the woman's relationship with her husband or father 
cannot be nullified. 


between him and her. It seems that the Rambam’s opinion 
is that preventing oneself from bathing is considered afflic- 
tion, but adornment is classified as being a matter between 
him and her (Rambam Sefer Hafla‘a, Hilkhot Nedarim 12:4 and 
Kesef Mishne and Lehem Mishne there; Shulhan Arukh, Yoreh 
De‘a 234:55, 59). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VII 
Daf71 Amud b 


- PYpPoY KOA KOT Miya 443 
mya) iyay onaya 


APAY ivaw oat vat xb xr 
byan pe VN pb shy aan byan 
DIT OAT NIPA KDK NA -19 
apn byan: WON KIT 37 pad aw 
nog Sat PR OK MIAN TANTS I1 
193 teva naw Dyw yn xbw 


PIT jad - PPY NDI NDT NP 
TPN TINT TOAT WPN POW? 
TAKTI .DUPNY DN Oy JORON NNIT 

sN 


— poy DEA NIP KIT INT 
-7Y TEPA DRIP smwawN TDD 
not at oN) paxo pew rsh AP 
Ë 


with colored garments, as not wearing colored garments can 
cause shame to her as well as to her husband. But vows that affect 
her alone are not considered vows of affliction. The Gemara 
answers: Here we are dealing with a case where she vowed not 
to adorn herself with regard to matters that are between him 
and her," meaning that she vowed not to use a substance that 
removes her pubic hair. This is considered a matter between him 
and her, since the hair could interfere with sexual intercourse. 


The Gemara asks: This works out well according to the one who 

said" the husband can nullify his wife’s vow if it relates to mat- 
ters that are between him and her, i.e., that disrupt normal, 
intimate relations between them. But according to the one who 

said the husband cannot nullify such vows, what can be said? 
The amora’im had a dispute concerning this question, as it is 

stated: With regard to vows related to matters that are between 

him and her, such as the example above, Rav Huna said that 
the husband can nullify his wife’s vow, while Rav Adda bar 

Ahava said the husband cannot nullify his wife’s vow, since it 

does not interfere with sexual intercourse between them. Rav 
Adda bar Ahava explains his opinion with an analogy: Since we 

have not found a fox" that died in the dirt of a hole? where it 

lives, so too here, although she grows her pubic hair, he will not 

be harmed by it, since he is familiar with her body. 


Rather, with what are we dealing here? With a case where 
through her vow she made sexual intercourse" contingent 
upon her adornment, as she said: The pleasure of intercourse 
with you is forbidden to me if I adorn myself, as Rav Kahana 
said that such language qualifies as matters between him and her, 
and a husband can nullify such a vow. 


As Rav Kahana said: If the woman says to her husband: The 
pleasure of intercourse with me is forbidden to you," he may 
nevertheless compel her through legal and financial measures 
to fulfill her marital obligations and have sexual intercourse 
with him, since she does not have the power to render herself 
forbidden to him by a vow, due to her prior marital obligations. 
But if she says: The pleasure of intercourse with you is forbid- 
den to me, this vow is valid but he may nullify it. Although she 
is obligated by the terms of the marriage to cohabit with him, 
she does not directly contravene her obligation but rather pro- 
hibits herself from deriving pleasure from sexual intercourse. 
Therefore, her husband may not compel her to engage in inter- 
course in violation of her vow, since one cannot feed a person 
an object which is forbidden to him. Instead, he may nullify 
it if he wishes. 


HALAKHA 


With regard to matters that are between him and her - 01372 
wI ivag: The husband may nullify his wife's vows, both vows 
of affliction as well as vows with regard to matters between him 
and her, in accordance with Rav Huna's opinion, as explained by 
Rashi (Rambam Sefer Hafla‘a, Hilkhot Nedarim 12:1; Shulhan Arukh, 
Yoreh Dea 234:55). 


Where she made sexual intercourse contingent upon her 
adornment - mean vawna mownp> mpd pia: Ifa woman 
vows not to adorn herself, or ‘She says: a with you is 
forbidden like an offering [konam] to me if | adorn myself, and 
her husband hears and does not nullify the vow, he must divorce 
her and give her the payment of her marriage contract. This is in 
accordance with the ruling of the Gemara (Shulhan Arukh, Yoreh 
Dea 235:3, Even HaEzer 74:2). 


The pleasure of intercourse with me is forbidden to you - NNIT 
Pw »wown: If a woman says to her husband: The pleasure of 
intercourse with me is forbidden to you, this is not a valid vow, 
and the husband does not need to nullify it. But if she says: The 
pleasure of intercourse with you is forbidden to me, this is a 
valid vow that he must nullify, since one may not feed a person 
an object that is forbidden to him. This is in accordance with the 
statement of Rav Kahana (Rambam Sefer Hafla‘a, Hilkhot Nedarim 
12:9; Shulhan Arukh, Yoreh Dea 234:67). 


NOTES 


With regard to matters that are between him and her - 
w jwav 0272: The conclusion of the halakha is that 
a husband may nullify both vows of affliction, i.e., those 
that pertain to matters that cause his wife to suffer, as 
well as those concerning matters between him and her, 
meaning vows that can disrupt relations between them. 
The difference between the two types is that when the 
husband nullifies a vow of affliction the vow is nullified 
permanently, even when she no longer lives with him. 
With regard to vows about matters between him and 
her, however, the nullification is effective only while she 
still lives with him, but once they are no longer married 
the vow is no longer null. 


This works out well according to the one who said — 
NNI xa PIT: Most commentaries that discuss this 
passage (see Josafot, Rabbi Shimshon of Saens, and 
Rashba) agree that one cannot explain it according to 
the straightforward reading that the dispute is about 
whether a husband may nullify vows with regard to 
matters that are between him and her. It is clear that 
according to all opinions he is able to do so, as is apparent 
from the verse “Between a man and his wife” (Numbers 
30:17). Rather, the discussion revolves around whether 
Rabbi Yosei holds that a vow concerning the removal of 
pubic hair, as explained by Rashi, or any general adorn- 
ment, as the Ra‘ah and the Ritva understand the Gemara 
(see the following note) is considered a vow concerning 
matters between him and her that the husband can nul- 
ify. However, according to this explanation, the Gemara’s 
anguage is not entirely precise, and one must say that 
he language employed here is not exactly parallel to 
hat in other places. Some suggest slightly emending 
he text of the Gemara (see also Sefer HaYashar). On the 
other hand, the Rivan, who presumably follows Rashi, 
explains that here the Gemara is referring specifically 
o removal of pubic hair, but adds that even according 
o Rabbi Yosei, withholding this particular adornment is 
considered a vow of affliction since it involves the with- 
holding of sexual intercourse. 


© 


We have not found a fox -oyw wra x: Rashi explains 
this expression in a manner that is consistent with his 
opinion. But the Ritva, who holds that the discussion 
in the Gemara refers to any general adornment and not 
specifically to the removal of pubic hair, explains that 
the intention of this saying is that just as a fox slowly 
accustoms itself to living in its foxhole, so too, the hus- 
band accustoms himself to living with his wife. Therefore, 
even if she does not adorn herself, this is not treated as 
a matter between him and her. 


BACKGROUND 


We have not found a fox that died in the dirt of a 
hole - v 39X3 maw byw wya xb: In general, foxes 
dwell in long burrows with single entrance holes, which 
they dig themselves. See 111b, where it is explained that 
sometimes the fox will dig a burrow for itself also in other 
places, if this will help it. The fox’s lengthy and curved 
finger nails make it particularly good at digging, which 
it does with great enthusiasm. Therefore, it is clear that if 
a fox lives in a burrow, it will not be damaged by the dirt 
there. The geonim write that the Sages did not elaborate 
upon the analogy here, as its meaning is fairly obvious 
and it would be immodest to discuss it in detail. However 
the content is clear enough from both the content and 
the comparison. 
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NOTES 
They will call her repulsive — nbyun my yp: Rashi as 
well as the Rivan explain that since people will call her 
repulsive she will not be able to endure the situation, 
and therefore it is not possible to suggest that she 
will not adorn herself at all. But the Ritva explains the 
Gemara in a different way: Since people will call he 
repulsive if she does not adorn herself, she will fee 
embarrassed. Therefore it is possible to dissolve the 
vow as a vow of affliction. 


— s 


He despises me - b DT NIT NIDI: A person normally 
takes a vow like this when he is angry. Consequently, 
when the husband vows, the wife can assume that 
he will calm down later and regret his actions. But 
when the woman becomes angry and vows, and the 
husband, who is not angry, does not nullify it, she 
concludes that her pain does not matter to him at all 
because he despises her. 
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The Gemara asks: And even if she creates this contingency by 
vowing that the pleasure of sexual intercourse will be forbidden to 
her if she adorns herself, let her not adorn herself and she will not 
be forbidden. Since the prohibition against intercourse created 
through her vow may never go into effect, the husband should 
not be able to nullify the vow, because a vow against adornment 
alone is not subject to the husband's nullification. The Gemara 
answers: If so, they will call her repulsive’ when she does not 
adorn herself, and she cannot endure the embarrassment of such 
a situation. Therefore, it is assumed that she will eventually adorn 
herself at some point." 


The Gemara asks: And let her adorn herself and be prohibited 
from engaging in sexual intercourse, and he can still maintain her. 
As was stated concerning one who prohibits himself from cohabit- 
ing with his wife, ifaccording to the opinion of Beit Shammai, he 
may maintain her for two weeks; if according to the opinion of 
Beit Hillel, for one week. Why then did they require him to 
divorce her immediately? The Gemara answers: This applies only 
where he took a vow to render intercourse with her prohibited, as 
she thinks: He vowed because he is angry with me, but now he 
will calm down and dissolve the vow. But here, as the mishna is 
explained as a case where she vows and he is silent and does not 
nullify it, she thinks: Since he is silent, this means he despises 
me," and consequently she desires a divorce. 


§ The mishna states that Rabbi Yosei says: For poor women, he 
must divorce her when he did not establish a set amount of time 
for the vow to remain in effect. The Gemara asks: And how long 
is this set amount of time? He is allowed to maintain her as a wife 
ifhe did set a time, but certainly there is a limit. This halakha would 
not apply in a case of a long period of time. Rav Yehuda said that 
Shmuel said: Twelve months. Rabba bar bar Hanna said that 
Rabbi Yohanan said: Ten years. Rav Hisda said that Avimi said: 
A pilgrim Festival, meaning until the next one of the three Festivals, 
since Jewish women adorn themselves on the pilgrim Festival. 
If his vow remains in effect beyond the Festival, it is considered as 
ifhe did not set a time limit, and he must divorce her. 


And for wealthy women, Rabbi Yosei said the limit is thirty days. 
The Gemara asks: What is different about thirty days specifically? 
Abaye said: Because an important and wealthy woman enjoys 
the scent of her adornments that she put on previously for up to 
thirty days, and after that time she feels that she is repulsive. 


HALAKHA 
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He vowed to prohibit her from adorning herself - Kow APTI 
bwpnn: One who vowed and obligated his wife not to adorn 
herself, and made sexual intercourse contingent on her fulfill- 
ing the conditions of the vow by saying: Intercourse with you is 
forbidden like an offering [konam] to me if you adorn yourself, the 
halakha is: She may adorn herself immediately, she is forbidden to 
engage in sexual intercourse, and he may maintain her as a wife 
for seven more days, after which he must divorce her and give 
her the payment of her marriage contract. This is in accordance 
with the unattributed opinion in the mishna (Rosh). The Rambam 
says that if he vows that she may not adorn herself, then if she is 
a poor woman he may maintain her for one year, and more than 
that he must dissolve his vow or divorce her, and if she is a wealthy 
woman he may maintain her for thirty days, but for a longer time 


he must dissolve his vow or divorce her and give her the payment 
of the marriage contract. This is in accordance with the opinion of 
Rabbi Yosei, as the Gemara discussed his opinion at some length, 
indicating that the halakha follows it. 

The Maggid Mishne explains that the Rambam rules in accor- 
dance with the opinion of Shmuel, as he and Rav Hisda take the 
same position against Rabbi Yohanan. They did not rule in accor- 
dance with the opinion of Rav Hisda, because with regard to such a 
small amount of time, Shmuel and Rabbi Yohanan disagreed with 
him. But some do rule in accordance with the opinion of Rabbi 
Yohanan, whom the halakha generally follows when he disagrees 
with Shmuel (Rambam Sefer Nashim, Hilkhot Ishut 13:8; Shulhan 
Arukh, Even HaEzer 74:1). 
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MI S H N A With regard to one who vows and obligates 


his wife" not to go to her father’s house," 
when her father is with her in the same city, if the vow is to be in 
effect up to one month, he may maintain her as his wife. If the vow 
is for two months, he must divorce her and give her the payment 
of her marriage contract. And when her father is in a different city, 
if the vow is to be in effect until at most one pilgrim Festival, i.e., 
until the next pilgrim Festival, he may maintain her as his wife. 
Although the wife often visits her parents during the Festival, she is 
capable of refraining one time. For three Festivals, however, he must 
divorce her and give her the payment of her marriage contract. 


Additionally, one who vows and obligates his wife not to go to a 
house of mourning™ to console the mourners, or to a house of 
feasting for a wedding, must divorce her and give her the payment 
of her marriage contract. Why is this so? Because it is as if he were 
locking a door in front of her. And if he claimed he did so due 
to something else, meaning he is concerned about inappropriate 
conduct there, he is permitted to do so. 


If he said to her: The vow will be void on condition that you tell 
so-and-so what you told me, or what I told you, or on condition 
that she fill something up and pour it into the refuse, he must 
divorce her and give her the payment of her marriage contract. The 
Gemara will explain all of these cases thoroughly. 


G E M ARA Concerning the first clause in the mishna, 
the Gemara asks: This mishna itself is dif- 
ficult: You said on one hand that if the vow will be in effect for one 
pilgrim Festival he may maintain her as his wife, from which it may 
be deduced that if he forbade her from going to her father’s house 
for two Festivals, he must divorce her and give her the payment of 
her marriage contract. But say the latter clause: For three Festivals 
he must divorce her and give her the payment of her marriage 
contract, from which it may be deduced that if the vow will be in 
effect for two Festivals, he may maintain her as his wife. Thus, the 
inferences from the first and latter clauses are contradictory. 


Abaye said: In the latter clause, we have come to a case concerning 
the wife of a priest, with regard to whom more time is allowed 
before a divorce is required, since her husband may not remarry her 
afterward. And this is the opinion of Rabbi Yehuda, who distin- 
guished in the previous mishna between the wives of an Israelite 
and those of a priest. Rabba bar Ulla said: It is not difficult, and 
can be explained in a different way: Here, in the first clause, it is 
referring to a woman who is eager" and enthusiastic to return regu- 
larly to her father’s home, and if her husband prohibits her from 
doing so for more than one Festival it will cause her significant 
distress; while there, in the latter clause, it is referring to a woman 
who is not eager. Consequently, he must divorce her only if the vow 
will last for three Festivals. 


HALAKHA 


One who vows and obligates his wife not to go to her father’s 
house - max mab Jon Kow inv mx yan: A man prohibits 
his wife by vow from going to her father’s house, and makes 
sexual intercourse contingent on her fulfilling the conditions 
of this vow. In such a case, if the father lives in the same city 
and the husband prohibited his wife from going to her father’s 
house for more than one month, or if they are in different cities 
and he prohibited her from going for more than one Festival, 
she may go and he may maintain her for seven days, and then 
he must divorce her and give her the payment of her marriage 
contract. The Maggid Mishne notes that there is no distinction 
between the wife of an Israelite, Levite, or priest (Rambam Sefer 


One who vows and obligates his wife not to go to a house 
of mourning, etc. -^31 axa mad Jon ow inwy mx Van: 
If one who prohibits his wife by vow from going to a house of 
mourning or a house of feasting, and makes sexual intercourse 
contingent on her fulfilling the conditions of the vow, he must 
divorce her after the vow has been in effect for seven days and 
give her the payment of her marriage contract. And if he claims 
that he vowed due to promiscuous men who frequent the 
area, and the location has a presumption of containing such 
individuals, his vow is heeded, and she may not go. This is in 
accordance with the mishna (Rambam Sefer Nashim, Hilkhot 
Ishut 13:13; Shulhan Arukh, Even HaEzer 74:4, Yoreh De'a 235:6). 


Nashim, Hilkhot Ishut 13:12; Shulhan Arukh, Even HaEzer 74:4, Yoreh 


Dea 235:6). 
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NOTES 


One who vows and obligates his wife, etc. — n% 71377 
^D iny: The difficulty here is similar to that of the previ- 
ous mishna: How can a husband prohibit to his wife items 
or activities that are not in his possession? Most commen- 
taries consequently interpret this to mean that he renders 
an item prohibited to her and, through a vow, makes sexual 
intercourse or some other form of benefit contingent on 
her fulfilling the conditions of the vow. Ri Migash brings 
additional explanations as well. First, he suggests that the 
case concerns a situation where he did not vow himself, but 
rather she vowed and he ratified it, in accordance with the 
opinion of Shmuel earlier (71a). Another possibility is that 
even if the vow is not valid, nevertheless, the husband is 
disobeying the Sages by not allowing her to go to these 
places, and therefore he is obligated to divorce her. 


Not to go to a house of mourning -52x7 mab bn xbv: 
Ri Migash asks: Why did they not impose a time limit for 
this like other matters? He answers that since mourning 
or a wedding can occur at any time, if she refrains from 
going, others will refrain from inviting her and visiting her 
in the future. 


Here it is referring to a woman who is eager - 751773 JX3: 
Rashi as well as the Rivan explain this to mean that she is 
accustomed to go to her father’s house and eagerly antici- 
pates these visits. But Josafot note that the comment of 
Rabbi Yohanan cited in the continuation of the Gemara 
does not fit well with this interpretation, despite the pos- 
sibility that Rabbi Yohanan’s words were cited simply due 
o the similarity of the term eager, albeit in a different con- 
ext. However, most commentaries (see Josafot) accept the 
explanation of Rabbeinu Hananel that an eager bride is 
specifically one who yearns to return to her father’s house 
during the first Festival after her marriage, in order to relate 
to her family the praises she received in her husband's 
house. This opinion appears to be supported by other 
sources as well, and also seems to be confirmed by the 
formulation of this discussion in the Jerusalem Talmud. 
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Perek VII 
Daf72 Amuda 


HALAKHA 


He who eulogizes others, people will eulogize him — 
maT 1997: Every woman has the right to go out to her 
father’s house to visit, or to a house of mourning or feasting, 
in order to perform acts of kindness for her friends and 
relatives so that they will do the same for her, in accor- 
dance with the Gemara here (Rambam Sefer Nashim, Hilkhot 
Ishut 13:11). 


We said so only with regard to a case where a presump- 
tion has been established - pins» xbx max xd: Aman 

vows and obligates his wife not to go to a house of mourn- 
ing or feasting and claims that he did so because there are 

promiscuous individuals there. If there is a presumption that 
such individuals are found there, his claim is accepted; if not, 
then he is not believed (Rambam Sefer Nashim, Hilkhot shut 
13:13; Shulhan Arukh, Even HaEzer 74:6). 
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Once the Gemara has mentioned the idea of a woman who is 
eager to return to her father’s house, it discusses another context 
where a similar idea is mentioned. Concerning the verse “Then I 
was in his eyes as one that found peace” (Song of Songs 8:10), 
Rabbi Yohanan said: The meaning is: Like a bride who is con- 
sidered perfect in her father-in-law’s house, and is eager to go 
and relate her praise in her father’s house, to tell how many 
complimentary things were said about her by her husband’s 
family. 


Similarly, concerning the verse “And it shall be on that day, says 
the Lord, that you will call Me: My Husband [Ishi], and you 
will no longer call Me: My Master [Ba‘ali]” (Hosea 2:18), Rabbi 
Yohanan said: The meaning is: Like a bride in her father-in-law’s 
house after she has already lived with her husband, whom she is 
consequently not ashamed to call her marriage partner, and not 
like a betrothed bride still in her father’s house, who simply 
refers to her groom as: My master. 


§ The mishna states: One who vows and obligates his wife not 
to go to a house of mourning or to a house of feasting for a wed- 
ding, must divorce her and give her the payment of her marriage 
contract, because it is as if he were locking a door in front of her. 
The Gemara asks: Granted, when he forbids her from going to a 
house of feasting, 


there is effectively an act of locking a door in front of her by 
withholding from her any possibility of rejoicing, but when he 
forbids her from going to a house of mourning, what locking of 
a door in front of her is there? He taught: In the future she too 
will die, and no person will eulogize her or take care of her, just 
as she did not do so for others. And some say: No person will 
value her or pay attention to her, since a person who does not visit 
the sick or console mourners cuts himself off from others. 


Similarly, it is taught in a baraita: Rabbi Meir used to say: What 
is the meaning of that which is written: “It is better to go to a 
house of mourning than to go to a house of feasting, since 
that is the end of all men, and the living will take it to heart” 
(Ecclesiastes 7:2)? What does “and the living will take it to 
heart” mean? It means that they will take matters relating to 
death to heart, realizing that they too will eventually die. He 
who eulogizes others, people will eulogize him;" he who buries 
someone, people will bury him; he who lifts others to bring 
them to burial, people will similarly lift him to bring him to burial; 
he who escorts others out for burial, people will similarly escort 
him; he who carries others, others will carry him. Therefore, 
one who does not come to a house of mourning to comfort the 
bereaved will himself not be treated with proper dignity when 
he dies. 


§ The mishna stated: And if he claimed he forbade her due to 
something else, he is permitted to do so. The Gemara asks: What 
is meant by something else? Rav Yehuda said that Shmuel said: 
He claims he did so due to promiscuous individuals that are 
commonly found there, and he does not want his wife to be 
among them. Rav Ashi said: We said that he may forbid her only 
with regard to a case where a presumption has been established" 
that promiscuous people frequent this location, but if no such 
presumption has been established, it is not in his power to say 
he is concerned about it. 
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§ The mishna stated: And ifhe said to her: The vow will be void 
on condition that you tell" so-and-so what you told me, or what 
I told you, he must divorce her and give her the payment of her 
marriage contract. The Gemara asks: And let her say it. Why 
shouldn't she simply comply with his wishes? Rav Yehuda said 
that Shmuel said: It is referring to degrading matters, meaning 
intimate conversations between husband and wife, which she is 
ashamed to relate in the presence of others. 


The mishna stated: Or he said the vow will be void on condition 
that she fill something up and pour it into the refuse. The 
Gemara asks: And let her do it. Rav Yehuda said that Shmuel 
said: The mishna’s intention is that he demanded that she fill 
herself up and then shake herself out." This is a euphemistic way 
of saying that the husband wants her to take measures to prevent 
herself from becoming pregnant, and she is permitted to protest 
this. It was taught in a baraita: The case is that he told her to fill 
up ten jugs of water" and pour them into the refuse, a task that 
involves pointless effort and appears foolish. 


The Gemara asks: Granted that according to Shmuel, who 
explains that the mishna is referring to a case where the husband 
insists that she not become pregnant, due to that reason he must 
divorce her" and give her the payment of her marriage contract. 
But according to the baraita, which explains that he simply 
wants her to engage in pointless work, what difference does it 
make to her? Let her do it. Rabba bar bar Hanna said that 
Rabbi Yohanan said: Because she would appear insane if she 
were to perform pointless actions, she may therefore demand a 
divorce. 


Rav Kahana said: One who vows and obligates his wife not 
to borrow or not to lend utensils that people generally lend, 
such as a sifter, or a sieve, or a mill, or an oven, must divorce 
her and give her the payment of her marriage contract, since by 
making such rules he causes her to develop a bad reputation 
among her neighbors, who will suspect her of stinginess or 
haughtiness. 


The Gemara notes: That opinion is also taught in a baraita: One 
who vows and obligates his wife not to borrow or not to lend" 
a sifter, or a sieve, or a mill, or an oven, must divorce her and 
give her the payment of her marriage contract, since he causes 
her to develop a bad reputation among her neighbors. And 
similarly, if it is she who vowed not to borrow or not to lend 
a sifter, or a sieve, or a mill, or an oven, or that she will not 
weave nice garments for his children, she may be divorced 
without payment of her marriage contract. This too is because 
she causes him to develop a bad reputation among his neigh- 
bors, as they will link her behavior to him and think that he 
instructed her to act this way. 


HALAKHA 


On condition that you tell — axnw na by: If one vows and 
obligates his wife to reveal to others matters of jocularity or 
frivolity that he said to her or that she said to him during sexual 
intercourse, he must divorce her and give her the payment of her 
marriage contract, since she would not be crude enough to tell 
others such disgraceful things (Rambam Sefer Nashim, Hilkhot 
Ishut 14:5; Shulhan Arukh, Even HaEzer 76:12). 


That she fill herself up and then shake herself out - bone 
nypin: Ifa husband vows and obligates his wife to turn over after 
sexual intercourse so as not to conceive, he must divorce her and 
give her the payment of her marriage contract, in accordance 
with the opinion of Shmuel (Tur, Even HaEzer 76). 


To fill up ten jugs of water, etc. — 3102 13 TWy xbonw: One 
who vows and obligates his wife to perform foolish acts, such as 
filling up ten pitchers of water and then spilling them out, must 
divorce her and give her the payment of the marriage contract, 
in accordance with the baraita (Rambam Sefer Nashim, Hilkhot 
Ishut 14:5; Shulhan Arukh, Even HaEzer 76:12). 


Not to borrow or not to lend - Sxwn xv bwn Kow: One 
who vows and obligates his wife not to borrow or not to lend 
to others utensils that are generally lent out, must divorce her 
and give her the payment of her marriage contract, because he 
gives her a bad name (Rambam Sefer Nashim, Hilkhot Ishut 13:10; 
Shulhan Arukh, Even HaEzer 74:3). 


NOTES 


Due to that reason he must divorce her - 937 own 


xt: Most commentaries explain that 


his demand 


constitutes grounds for the wife to demand a divorce, 
because she can claim she wants children so that they 


can support her in her old age. However, 


he Ra‘avad is 


quoted as saying that he must divorce her because the 
prohibition against destroying seed applies to women as 


well. The question of a woman's responsibil 


y with regard 


to the prohibition against destroying seed has been dealt 


with extensively by halakhic authorities in 
contraception. 
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NOTES 


And these are examples of women who may be 
divorced - nixy? rer: The majority of halakhic authorities 
believe that a husband is not obligated to divorce his wife 
or violating these precepts. Rather, it is his choice whether 
o divorce her without payment of her marriage contract 
or to maintain her as his wife. However, the Ra’avad and 
he Rosh hold that there is in fact a mitzva to divorce her. 


And who is categorized as a woman who violates the 
precepts of Moses — nwa n7 KYY itg: The definitions in 
his mishna demonstrate that al hough the entire Torah 
s considered the precepts of Moses, nevertheless, the 
husband may not divorce his wife simply because she 
ransgresses prohibitions. Rather, he may do so only if her 
ransgressions affect him and their married life together. 
Therefore, permission to divorce her without payment of 
her marriage contract is viewed not as a penalty for her 
ransgressions, but rather as a result of the fact that she 
made it impossible for them to live together. See Kovetz 
Shiurim, where it says that if the husband also habitually 
violates prohibitions or eats forbidden foods this is not 
grounds for divorce, since in this case her actions do not 
damage their life together. 


So-and-so the priest - y3 nibs: The term priest here is 
not specific, since technically anyone can separate tithes. 
However, it was customary for the priest to separate the 
tithes and then take his portion, and therefore this is the 
case suggested by the Gemara (Rivan; see also Rashash). 


BACKGROUND 


Halla - abn: The Torah commands the separation of a 
portion of dough, which is given to the priests (Numbers 
15:20). This portion is called halla and is governed by all the 
halakhot pertaining to teruma, the portion of produce set 
aside for the priests. Halla must be taken from all dough 
made from any of the five types of grain, provided that 
the quantity of flour is at least one-tenth of an ephah in 
volume. If halla is not taken, the dough has the status of 
tevel, similar to untithed produce, and may not be eaten. 
The Torah does not specify a measure for halla. However, the 
Sages required an individual baking for personal use to give 
one twenty-fourth of his dough as halla, and a commercial 
baker to give one forty-eighth. 

Nowadays, as all Jews have the status of being ritually 
impure, halla is governed by halakhot similar to impure 
teruma; it must be burned. Accordingly, the measures 
mentioned above no longer apply. Only a small portion 
is separated from the dough and burned, and the rest of 
the dough may then be used. A blessing is recited for the 
separation of halla. The halakhot of this mitzva, which is 
one of the mitzvot performed particularly by women, are 
discussed comprehensively in tractate Halla. 
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MI S H N A And these are examples of women who 


may be divorced" without payment of 
their marriage contract: A woman who violates the precepts 
of Moses, i.e., halakha, or the precepts of Jewish women, i.e., 
custom." The Mishna explains: And who is categorized as a 
woman who violates the precepts of Moses?" This includes 
cases such as when she feeds him food that has not been tithed, 
or she engages in sexual intercourse with him while she has 
the legal status of a menstruating woman, or she does not 
separate a portion of dough to be given to a priest [halla],® 
or she vows and does not fulfill her vows. 


And who is considered a woman who violates the precepts of 
Jewish women? One who, for example, goes out of her house, 
and her head, i.e., her hair, is uncovered; or she spins wool in 
the public marketplace; or she speaks with every man she 
encounters. Abba Shaul says: Also one who curses his, i.e., her 
husband’, parents in his presence. Rabbi Tarfon says: Also a 
loud woman. And who is defined as aloud woman? When she 
speaks inside her house and her neighbors hear her voice. 


G E M ARA The mishna stated: She feeds him food 

that has not been tithed. The Gemara 
attempts to clarify: What are the circumstances of the case 
under discussion? If he knows that the food is untithed, he 
should abstain and not eat it. And if he does not know that 
the food is untithed, then how does he know that she in fact 
fed him such food, so that he can divorce her? The Gemara 
responds: No, it is necessary when she tells him: So-and-so 
the priest" rectified" the pile of grain for me by tithing it, and 
he then went and asked the priest whether he did so, and it was 
found to be a lie. It is therefore clear that she did not tithe the 
food before she served it to him. 


§ The mishna stated: Or she engages in sexual intercourse 
with him while she has the status of a menstruating woman. 
The Gemara asks: What are the circumstances? If he knows 
about her that she is a menstruating woman, he should abstain. 
And if he does not know, then he should rely on her. Because 
Rav Hinnana bar Kahana said that Shmuel said: From where 
is it derived that a menstruating woman can count the days for 
herself, and that she is trusted to testify that she did so? As it is 
stated: “Then she shall count to herself seven days” (Leviticus 
15:28). “To herself” means by herself, and she may be trusted 
that she did so. If so, why can’t the husband trust his wife that 
she is not a menstruating woman? 


HALAKHA 


A woman who violates the precepts of Moses or the pre- and acts in a manner considered immodest by Jewish women, 


cepts of Jewish women - PAm Twa maby miy: A woman 
who violates the precepts of Moses, meaning that she directly 
causes her husband to violate a prohibition, such as feeding 
im forbidden food or engaging in sexual intercourse with him 
while she has the status of a menstruating woman, may be 
divorced without receiving payment of her marriage contract. 
This rule applies only when witnesses verify that she is guilty of 
one of these actions. If she denies it and there are no witnesses, 
he husband's word alone is not relied upon, in accordance 
with the Rosh, citing the Jerusalem Talmud. Others disagree, 
owever, and hold that reasonable proof is sufficient even with- 
out witnesses, in accordance with the opinion of the Rambam. 
Additionally, one who violates the precepts of Jewish women 


or who shames her husband's family members, may also be 
divorced without receiving payment of the marriage contract, 
in accordance with the mishna (Rambam Sefer Nashim, Hilkhot 
Ishut 24:10-11; Shulhan Arukh, Even HaEzer nsa, 4). 


So-and-so the priest rectified, etc. — 131 pn yi3 nibs: How 
does a man know that his wife fed him untithed food? Such as 
when she said to him: So-and-so the priest rectified the grain 
by separating the tithes, and it was found that the priest was 
not there. The opinion recorded in the Shulhan Arukh is that this 
applies only when the matter has been proven by witnesses 
(Rambam Sefer Nashim, Hilkhot Ishut 24:10-11; Shulhan Arukh, 
Even HaEzer115:1, 4). 
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The Gemara answers: No, it is necessary when she tells him: 
So-and-so the Sage purified the blood for me by ruling that 
it did not qualify as menstrual blood, and he went and asked 
him, and it was found that her claim was a lie. And if you wish, 
say instead that this is similar to that which Rav Yehuda said, 
as Rav Yehuda stated: If she is known by her neighbors to 
be a menstruating woman," her husband is flogged if he has 
relations with her, due to the prohibition against cohabiting 
with a menstruating woman. In this case, she was known by 
her neighbors to be a menstruating woman, but she had not told 
her husband. She then engaged in sexual intercourse with him, 
and he subsequently discovered her status from her neighbors. 


§ The mishna stated: Or she does not separate halla. The 
Gemara asks: What are the circumstances? If he knows that she 
did not separate halla, he should abstain. If he does not know, 
then how does he know about it afterward in order to divorce 
her? The Gemara answers: No, it is necessary when she tells 
him: So-and-so the kneader rectified the dough for me by 
separating halla, and he went and asked him, and it was found 
that her claim was a lie. 


§ The mishna also stated: Or she vows and does not fulfill her 
vows. The Gemara clarifies the reason for this, as it is different 
from the other cases in the mishna, where she causes her husband 
to violate a prohibition. In this case it is only she who violates a 
prohibition. As the Master said: Due to the sin of unfulfilled 
vows, children die, as it is stated: “It is better not to vow than to 
vow and not pay. Do not allow your mouth to bring your flesh 
to sin... why should the Lord become angry at your voice and 
destroy the work of your hands?” (Ecclesiastes 5:4-5). And what 
is the work of a person’s hands? You must say it is referring to 
his sons and his daughters. Rav Nahman said: A proof to the 
above idea may be brought from here: “In vain I smote your 
children” (Jeremiah 2:30). The phrase “in vain” means: For 
matters caused by vain words, meaning that you took a vow and 


did not fulfill it. 


It is taught in a baraita that Rabbi Meir used to say: Anyone 
who knows concerning his wife that she vows and does not 
fulfill her vows should return and vow to obligate her. The 
Gemara wonders: He should vow and obligate her? How will 
he rectify it for her by doing this? Rather, the intention is he 
should return and provoke her, so that she will vow in his 
presence and he can then nullify it for her. They said to him: 
This solution is not effective, because a person does not reside 
in a basket [kefifa],’ i.e., in close quarters, with a snake, since 
this is extremely dangerous. Similarly, he cannot constantly 
prevent her from taking vows, so it would be preferable that he 
divorce her. 


It is taught in a baraita similar to the previous one that Rabbi 
Yehuda used to say: Anyone who knows concerning his wife 
that she does not separate halla for him should go back and 
separate it after she is finished. They said to him: This solution 
is not effective, since a person does not reside in a basket with 


a snake. 


The Gemara discusses the two applications of the idea that a 
husband should try to correct his wife’s misdeeds: He who 
teaches it with regard to this, the case of halla, all the more so 
would teach it for that, the case of vows, which are not a daily 
occurrence. But he who teaches it with regard to that, i.e., the 
case of vows, teaches it only in that case, but in this case of halla, 
sometimes he will happen to eat untithed produce; and Rabbi 
Meir holds that he cannot always be careful enough to ensure that 
halla was taken. 


She is known by her neighbors to be a menstruating 
woman -= Niwa T PINT: It is possible that her neigh- 
bors know the set pattern of her menstrual cycle. Moreover, 
it was customary that a menstruating woman would wear 
special clothing during that time, and it is possible that her 
neighbors would have noticed this (Rivan). 


She is known by her neighbors to be a menstruating 
woman -= PpiYIwI TN APM: If a woman's neighbors 
saw her wearing special clothing reserved for when she is 
menstruating, she is presumed to be a menstruating woman. 
If her husband had relations with her intentionally during 
this time, he is flogged for violating the prohibition against 
cohabiting with a menstruating woman. And if she said: | am 
pure, and he had relations with her, and later it became clear 
that she had in fact already become a menstruating woman, 
he may divorce her without payment of her marriage contract 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 1:22; Shulhan Arukh, 
Even HaEzer 15:2). 


Kefifa — 75°53: The keffa, often alkis an Egyptian kefifa, was 
a kind of basket woven from palm leaves, sometimes made 
with handles. It was frequently used for storing items or filter- 
ing drinks. Sometimes animals were fed from a kefifa that was 
hung from their necks. It seems that in this case living snakes 
were placed in the kefifa in order to store them, giving rise 
to the expression: A person cannot reside in a basket with a 
snake. Even today, in some countries, snake charmers keep 
their snakes in baskets, which reflects the aforementioned 
ancient practice. 


Snake charmer’s snakes in baskets 
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Perek VII 
Daf72 Amud b 


LANGUAGE 
Basket [kelet] - bp: From the Greek káaðoç, kalathos, 
referring to a basket with a narrow bottom that was used 
primarily to hold wool or work materials for women. 


BACKGROUND 
Basket [kelet] - nyp: In some parts of the world women are 
accustomed to carrying objects on their heads in baskets. 
Some baskets are made for this purpose, and because they 
cover the top of the head they can therefore be used as a 
head covering, as can be seen in the image. 


Woman wearing a basket on her head 


HALAKHA 

From one courtyard to another courtyard, etc. - Ma 
^D) ayn: If a married woman goes out to the marketplace, 
an open alleyway, or a courtyard that many people walk in 
and her head is covered with only a minimal covering but is 
not fully covered, she has violated Jewish custom, in accor- 
dance with the statement of Abaye (Rambam Sefer Nashim, 
Hilkhot Ishut 24:12; Shulhan Arukh, Even HaEzer 15:4). 
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§ The mishna stated: And who is considered a woman who violates 
the precepts of Jewish women? One who goes out and her head 
is uncovered. The Gemara asks: The prohibition against a woman 
going out with her head uncovered is not merely a custom of Jewish 
women. Rather, it is by Torah law, as it is written with regard to a 
woman suspected by her husband of having been unfaithful: “And 
he shall uncover the head of the woman” (Numbers 5:18). And the 
school of Rabbi Yishmael taught: From here there is a warning to 
Jewish women not to go out with an uncovered head, since if the 
Torah states that a woman suspected of adultery must have her head 
uncovered, this indicates that a married woman must generally 
cover her head. The Gemara explains: By Torah law, 


if she covers her head with her basket [kilta],\°" it seems well" 
and is sufficient. But by precepts of Jewish women, i.e., custom, 
even if her head is covered by her basket this is also prohibited; 
she requires a substantial head covering. 


Rabbi Asi said that Rabbi Yohanan said: If she covers her head 

with her basket, there is no violation of the prohibition against 

having an uncovered head. Rabbi Zeira discussed it: Where is the 

woman that Rabbi Yohanan is referring to? If we say he means that 
she appears this way in the marketplace, this is a violation of pre- 
cepts of Jewish women, as explained previously. And if you say 
rather that he means she appears this way in her own courtyard, if 
so, you have not allowed any daughter of our father Abraham to 

remain with her husband, since most women are not careful to 

cover their heads completely inside their own courtyards. Abaye 

said, and some say that Rav Kahana said: Rabbi Yohanan is refer- 
ring to when she walks from one courtyard to another courtyard" 

or via an alleyway. Although these places are not considered public 

areas, strangers may still be present in them. 


NOTES 


Her basket - anp: The Arukh explains that in this context the 
basket is used as a type of head covering. The Rivan elaborates 
that according to the Gemara the problem with wearing it 
is that since a basket is not tightly woven, her hair is visible 
from within. 


If she covers her head with her basket, it seems well - andp 
37 aw: The Ritva divides the halakhot of covering hair into 
three categories: In a public domain, it is prohibited by Torah 
law for a married woman to appear with her head uncovered; 
in an alley or other similar location where people are found, it 
is sufficient for her to have a minimal covering such as a basket; 
and in her own courtyard she is technically not obligated to 


cover her hair at all. This is also the opinion of Tosafot and other 
authorities. 

However, the Rashba and the Bah disagree. They hold that 
even in her own courtyard she requires some form of covering 
like a basket; in an alleyway or other locations where people 
sometimes appear, although according to Torah law a basket 
would suffice, Jewish custom requires her to wear a full head 
covering; and in a public domain, she is obligated by Torah 
law to cover her head. The differences of opinion concerning 
this matter depend upon the precise interpretation of this pas- 
sage. According to all opinions, however, the modest and pious 
practice is for a woman to cover her head even at home; the 
dispute concerns only the strict halakha (see Zohar, Naso 126:4). 
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§ And the mishna stated that a woman violates Jewish custom 
if she spins wool in the marketplace." Rav Yehuda said 
that Shmuel said: This means that she reveals her arms to 
people by raising her sleeves as she spins. Rav Hisda said that 
Avimi said: It is referring to when she spins with a red [vered]! 
thread opposite her face" to highlight her beauty, which entails 
an element of promiscuity. The mishna also stated another viola- 
tion of Jewish custom: Or she speaks with every man she 
encounters." Rav Yehuda said that Shmuel said: This means 
that she flirts with young men. 


Rabba bar bar Hanna said: One time I was walking behind 
Rav Ukva. I saw an Arab woman who was sitting, casting her 
spindle, and spinning a red thread opposite her face. Once 
she saw us, she tore the spindle from the thread and threw it 
down. She said to me: Young man, give me the spindle. Rav 
Ukva made a comment about her, noting that she provided an 
example of one of the types of promiscuity mentioned in the 
mishna. The Gemara asks: What did he say about her? Which 
one of the cases in the mishna did he mention? Ravina said: 
He said about her that she was an example of a woman who 
licentiously spins in the marketplace. The Rabbis said: He said 
about her that she was an example of a woman who licentiously 
speaks with every man. 


§ The mishna stated: Abba Shaul says: Also a woman who 
curses her husband’s parents" in his presence violates the pre- 
cepts of Jewish women. Rav Yehuda said that Shmuel said: Even 
when she curses his parents in the presence of his children“ 
and not in his presence she is considered one who violates Jewish 
custom. And your mnemonic is “Ephraim and Manasseh will 
be to me like Reuben and Simeon” (Genesis 48:5), which 
teaches that grandchildren have the status of children. Cursing 
one’s husband's parents in front of his children is tantamount 
to doing so in front of the husband himself. Rabba said: An 
example is that she said in the presence of her husband's son: 
May a lion devour your grandfather. 


§ The mishna stated: Rabbi Tarfon says: Also aloud woman."* 
The Gemara asks: What is the definition of aloud woman? Rav 
Yehuda said that Shmuel said: She is considered loud when she 
raises her voice about matters relating to intercourse, i.e., she 
quarrels and fights with her husband about it loudly enough 
that the neighbors overhear, causing him embarrassment. It was 
taught in a baraita: When she engages in intercourse in this 
courtyard and she screams from pain, and therefore her voice 
is heard® in another courtyard. 


The Gemara asks: But if so, then this should be taught together 
with the blemishes in the mishna at the end of the chapter, 
where it lists cases of women who may be divorced without pay- 
ment of their marriage contract due to a physical blemish, as 
opposed to the mishna here, which discusses immodest conduct. 
Rather, it is clear as we initially answered, that a loud woman 
is so defined due to immodest behavior. 


NOTES 


HALAKHA 

Spins wool in the marketplace — pwa mv: A 
woman who spins in the marketplace and reveals her 
arms while doing so, and according to a responsum 
of the Rashba she does this on a regular basis; or a 
woman who spins and holds red thread opposite 
her face or on her forehead in the manner of licen- 
tious women, has violated Jewish custom (Rambam 
Sefer Nashim, Hilkhot Ishut 24:12; Shulhan Arukh, Even 
HaEzer 115:4). 


She speaks with every man - D1% bs oy mata: 
A woman who flirts with young men has violated 
Jewish custom, in accordance with the statement of 
Shmuel (Rambam Sefer Nashim, Hilkhot Ishut 24:12; 
Shulhan Arukh, Even HaEzer 15:4). 


A woman who curses his parents — vb mbpn: 
A woman who curses her husband's father in front 
of her husband has violated Jewish custom. The 
Rambam interprets the statement of Rabba slightly 
differently, as disagreeing with Rav Yehuda, and limits 
the ruling to this case in accordance with the state- 
ment of the former, who is followed since he is the 
later authority. The Rema writes that some say the 
same is true for a woman who curses her husband's 
father to his face, which is Rashi’s opinion, or that she 
curses her husband to his face, which is the opinion 
of the Ramban (Rambam Sefer Nashim, Hilkhot Ishut 
24:12; Shulhan Arukh, Even HaEzer 15:4). 


A loud woman - mpa: If a woman demands that 
her husband engage in marital relations with her and 
is so loud that her neighbors overhear, she has vio- 
lated Jewish custom, in accordance with the opinion 
of Rabbi Tarfon as explained by Shmuel (Rambam 
Sefer Nashim, Hilkhot Ishut 24:12; Shulhan Arukh, Even 
HaEzer 15:4). 


LANGUAGE 
Red [vered] - 01: This word and its Greek counter- 
part póðov, rhodon, can also mean rose. It is appar- 
ently from the Persian vard, meaning red rose. 


BACKGROUND 

Her voice is heard — abip yrawa: Pain experienced 
during intercourse can be triggered by various 
causes, both physical and emotional. In any event, 
if the woman is in such pain that it causes her to cry 
loudly enough to be heard in another courtyard, she 
is considered to be afflicted with an illness. There- 
fore, the Gemara states that this condition should 
be added to the list of significant blemishes with 
regard to a woman. 


She spins with a red [vered] thread opposite her face - mi 
iany to the term roded or yored, i.e., to lower, meaning that she 
holds the spindle in her lap with the thread stretching down 
opposite her private parts, referred to euphemistically as her 
lower face. Rabbeinu Hananel quotes the geonim, who explain 
that she spins a red thread and holds it up opposite her face, in 
order to accentuate her beauty. Rambam explains the term in a 
slightly different manner: She sits and spins in the marketplace 
and places a rose [vered] or other red flower or jewelry on 
her face or forehead, which demonstrates a lack of modesty. 
Talmidei Rabbeinu Yona give a similar explanation but say that 
she places the flower in her lap opposite her private parts. The 


common denominator of all of these interpretations is that the 
woman is not merely spinning wool innocently in the market- 
place, but is acting in a deliberately provocative manner while 
doing so. 


His parents in the presence of his children — 393 vrh 
wp din: The commentaries discuss the details of this case: Some 
explain that she curses the husband's parents or grandparents 
in his presence (see Rambam). However, most explain as Rashi 
does, that even if she curses her husband's father in front of 
her husband's son, this is still considered to be cursing his par- 
ents in his presence. This appears to be the simple meaning 
of the Gemara. 


A loud woman - mabip: Rashi explains that she fights loudly 
with her husband concerning intimate matters, and he is 
embarrassed by this. The Rivan gives a similar explanation, that 
she refuses to immerse in a ritual bath and he must bring other 
people to appease her, causing him embarrassment. However, 
the Rif and the Rosh explain that this refers to a woman who 
requests sexual intercourse so loudly that the neighbors over- 
hear. Because she acted in an immodest manner and in viola- 
tion of Jewish custom, she may be divorced without payment 
of her marriage contract. 
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HALAKHA 


One who betroths a woman on condition that there 
are no vows incumbent upon her - AWA ny wap 
Dm why pxo ma by: Ifa man betroths a woman on 
condition that she has no vows incumbent upon her, and 
then it is discovered that she has taken a vow of affliction, 
such as not to eat meat, drink wine, or adorn herself with 
colored garments, the betrothal is invalid. This is also the 
case if she vows concerning intimate matters between 
the couple, as people are generally particular that their 
spouse not take vows concerning these matters. Some 
say that since it is possible for one who vows to go to 
a halakhic authority and have the vow dissolved retro- 
actively, she may not leave her husband without a bill o 
divorce, for it may in fact turn out that there was no vow. 
If she had other types of vows incumbent upon her, even 
if he claims he is particular about them, she is betrothed, 
in accordance with the mishna and the Gemara’s interpre- 
tation. But if he betrothed her on condition that she has 
no vows incumbent upon her whatsoever, the betrotha 
will be invalidated by any vow she has taken, in accor- 
dance with what is written in the Jerusalem Talmud 
(Rambam Sefer Nashim, Hilkhot Ishut 7:6; Shulhan Arukh, 
Even HaEzer 39:1). 


It was discovered that there are vows incumbent upon 
her- D why KY): Ifa man marries a woman without 
specifying that she not have any vows incumbent upon 
her to fulfill, and it is discovered that she had taken a vow 
of affliction, such as not to eat meat, she may be divorced 
without receiving any payment of her marriage contract, 
in accordance with the mishna (Rambam Sefer Nashim, 
Hilkhot Ishut 25:1; Shulhan Arukh, Even HaEzer 117:3). 


If he betrothed her on condition that she has no 
blemishes — pan 7a p mn by: If one betroths a 
woman on condition that she has no blemishes, and 
it is discovered that she has a disqualifying blemish, she 
is not betrothed. But if other blemishes were discovered 
on her, she is betrothed, even if he insists that he is 
particular about them, in accordance with the mishna 
(Rambam Sefer Nashim, Hilkhot Ishut 7:7; Shulhan Arukh, 
Even HaEzer 39:3). 


If he married her without specification and it was dis- 
covered that she had blemishes - 73 8%) OND AID 
praia: If a man marries a woman without specifying that 
she has no blemishes, and then blemishes that disqualify 
a woman are discovered, she may be divorced without 
receiving any payment of her marriage contract, in accor- 
dance with the mishna (Rambam Sefer Nashim, Hilkhot 
Ishut 25:2; Shulhan Arukh, Even HaEzer 117:4). 


Blemishes that disqualify priests - D323 pooies pama: 
The blemishes that disqualify a priest for service are those 
that are deemed significant with regard to the betrothal 
ofa woman. Additional factors also exist that are deemed 
significant with regard to the betrothal of a woman 
but do not disqualify priests, as the Gemara explains 
(Rambam Sefer Nashim, Hilkhot Ishut 7:7; Shulhan Arukh, 
EvenHaEzer 39:4). 
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MI SHN In the case of one who betroths a 

woman on condition that there are no 
vows incumbent upon her," and it was subsequently discovered 
that there are vows incumbent upon her," she is not betrothed. 
This is because if the condition is not fulfilled, the betrothal is 
nullified. If he married her without specification and it was 
subsequently discovered that vows were incumbent upon her, 
she may be divorced without payment of her marriage contract, 
since he discovered a deficiency about which she had not initially 
informed him. However, this does not invalidate the betrothal, 
since he did not make any explicit condition. 


If he betrothed her on condition that she has no blemishes," 
and it was subsequently discovered that she did have blemishes, 
she is not betrothed. But if he married her without specification, 
and it was subsequently discovered that she had blemishes," she 
may be divorced without payment of her marriage contract. The 
mishna clarifies what qualifies as a blemish: All of the blemishes 
that are listed in tractate Bekhorot involving significant physical 
deformities that disqualify priests from service" similarly 
disqualify betrothal of women, as a mistaken transaction. 


è E M ARA The Gemara comments: And we learned 


a mishna (Kiddushin soa) also concern- 
ing betrothal just like this case. The mishna there is essentially 
identical to the mishna here, so why must it be repeated? The 
Gemara explains: Here, it was necessary for the tanna to mention 
these halakhot in the context of marriage contracts, which is 
the topic of this tractate. Therefore, he taught the halakha of 
betrothal due to the halakha of marriage contracts. There, in 
Kiddushin, it was necessary for him to mention the halakha 
of betrothal, so he taught about marriage contracts due to 
betrothal. 


Rabbi Yohanan said in the name of Rabbi Shimon ben Yeho- 
tzadak: These are the vows they spoke about in the mishna that 

are considered grounds for divorce without payment of the mar- 
riage contract: A vow that she will not eat meat or that she will 

not drink wine or that she will not adorn herself with colored 

garments. That opinion is also taught in a baraita: These are the 

vows they spoke about: Matters that involve affliction, such as 

that she will not eat meat, or that she will not drink wine, or 

that she will not adorn herself with colored garments. 


Rav Pappa discussed it: To which statement in the mishna is this 
referring? If we say it is referring to the first clause of the mishna, 
where one betroths a woman on condition that there are no vows 
incumbent upon her, then since he demonstrated that he is 
particular about vows, even vows concerning any other matters, 
including insignificant ones, should also be included. Since he 
stipulated a condition and it was not fulfilled, the betrothal is 
invalid. Rather, one must conclude that it is referring to the latter 
clause of the mishna, about one who marries a woman without 
stipulation and then discovers that vows were incumbent upon 
her. In such a case the mishna says she may be divorced without 
payment of her marriage contract. However, it does not say this 
for all vows, but only for vows concerning matters of significant 
affliction. 


NOTES 


These are the vows they spoke about - 1a 07713 bya: Some 
commentaries understand that the rule is limited to these three 
specific vows only and does not apply to any others, as is explicit 
in the opinion of the Ra'avad and implied by the statement of 
the Rambam. It appears that Rashi also takes this position, as he 
briefly comments that for these three vows, in addition to the 
affliction caused by the vow itself, there is the additional factor 


that the wife becomes repulsive to her husband, which implies 
that for other vows that do not have the combination of these 
two factors, the rule in the mishna would not apply. However, 
other commentaries hold that these cases were brought only as 
examples of vows where the husband might be particular, but 
any vow of affliction, as well as any vow concerning intimate 
matters between the couple, are included as well (Ritva). 
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Rav Ashi said: Actually, one can explain that it is referring to the 
first clause of the mishna, where he stipulates that the marriage 
is conditional on the assumption that she has no vows incumbent 
upon her, and that the point is that for a vow concerning a matter 
about which people are ordinarily particular, his insistence is 
considered legitimate insistence, and is effective to invalidate 
the betrothal. But with regard to a vow concerning a matter about 
which people are generally not particular, his insistence is 
not considered insistence, and such a vow is not considered a 
violation of the condition. Consequently, the betrothal is valid. 


§ It was stated that the Sages had a dispute concerning the 
following question: If he betrothed her conditionally, such as 
that she had no vows incumbent upon her, and he subsequently 
married her without specification," and then it was discovered 
that the condition had not been fulfilled, Rav said: Although he 
may divorce her without payment of her marriage contract, the 
betrothal is not nullified, and therefore she requires a bill of 
divorce from him. And Shmuel said: The betrothal was invalid 
from the outset, and therefore she does not require a bill of 
divorce from him. Abaye said: 


Do not say that Rav’s reason for requiring a bill of divorce is 
that since he married her without specification, this indicates 
that he waived his condition entirely, and therefore he must 
give her the payment of her marriage contract if he divorces her. 
Rather, Rav’s reason is because a person does not intentionally 
engage in licentious sexual intercourse.’ He is aware that the 
initial betrothal may possibly be nullified, rendering sexual inter- 
course licentious. Therefore, when he marries her, he does so with 
the intention that the consummation of the marriage serves as 
unconditional betrothal. However, as he does not entirely waive 
his condition, if it becomes clear that the condition was not 
fulfilled, she may be divorced without receiving payment of her 
marriage contract. 


The Gemara asks: But they already disagree about this funda- 
mental issue of whether it may be assumed that a person does not 
intentionally engage in licentious sexual intercourse one other 
time. As it is stated: With regard to a minor girl whose mother 
or brother married her off, and who did not refuse? her husband, 
despite having the right to do so, and when she became an adult" 
she arose and married someone else, Rav said: She does not 
require a bill of divorce from the second one. Since she did not 
refuse the first husband while still a minor, and presumably he 
later engaged in sexual intercourse with her when she became an 
adult, and since the assumption is that he does not intentionally 
engage in licentious relations, the first marriage is binding and the 
second is meaningless. 


HALAKHA 


A minor girl who did not refuse her husband and became 
an adult, etc. — ^9) Tyn maa XIW mayp: In the case of a 
minor girl who was married off by her mother or brother and 
did not refuse her husband before she became an adult, if 
her husband engaged in sexual intercourse with her after she 
reached adulthood, then she is his wife completely. If he did not 
divorce her and she became betrothed to someone else, she 
does not require a bill of divorce from the second man, as the 


halakha is in accordance with the opinion of Rav and contrary 
to that of Shmuel. If, however, they did not engage in sexual 
intercourse while she was an adult, then the betrothal to the first 
husband is an uncertain betrothal. If she becomes betrothed to 
another man she requires a bill of divorce from both (Rambam 
Sefer Nashim, Hilkhot Geirushin 11:6; Shulhan Arukh, Even HaEzer 
155:20-21). 


HALAKHA 


If he betrothed her conditionally and he subsequently 
married her without specification — F33) sean by TOTP 
ano: If a man betroths a woman conditionally and then 
marries her or engages in sexual intercourse with her 
without specification, then she requires a bill of divorce 
even though the condition was not fulfilled. This is due 
to the concern that perhaps he nullified the condition 
at the time of marriage or intercourse. This halakha is in 
accordance with Rav, with whom the halakha is generally 
ruled in matters concerning prohibitions (Rambam Sefer 
Nashim, Hilkhot Ishut 7:23 and Kesef Mishne there; Shulhan 
Arukh, Even HaEzer 38:35). 


NOTES 


A person does not intentionally engage in licentious 
sexual intercourse - mut nya inya mwiy DIN P: 
It cannot be argued that Shmuel rejects this premise 
and holds that people do intentionally engage in licen- 
tious intercourse, since this question is discussed by Beit 
Shammai and Beit Hillel with regard to a husband and wife 
who lodge together after they have gotten divorced (Gittin 
81a). The ruling in accordance with Beit Hillel is based 
on the assumption that a person does not intentionally 
engage in licentious sexual intercourse. Instead, one can 
suggest that according to Shmuel, the husband did not 
intend to engage in licentious relations, but since he did 
not know that the woman had vows incumbent upon her, 
he believed he was engaging in ordinary marital relations 
with his wife and consequently did not intend to initiate 
betrothal. Rav, however, holds that when a man engages 
in sexual intercourse with a woman, he intends to do so 
in a halakhically appropriate manner, and therefore his 
intention effects betrothal. 


BACKGROUND 


Who did not refuse — mxa Kow: By Torah law a girl under 
the age of twelve can be married off by her father. How- 
ever, the Sages instructed that a father must wait until his 
daughter is mature enough to decide on her own whom 
she would like to marry (Kiddushin 41a). If the girl's father is 
no longer alive, then by Torah law she cannot get married 
while still a minor. Nevertheless, the Sages instituted tha 
her mother or brothers may marry her off with her consent. 
The girl may terminate this marriage before she reaches 
the age of twelve by performing refusal, i.e., declaring 
that she does not want the marriage. In such cases, no bil 
of divorce is necessary. When a girl performs refusal, the 
marriage is dissolved retroactively, and she is considered 
never to have been married at all. Most of the halakhot o 
refusal are discussed in tractate Yevamot. 
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NOTES 


What, is it not that he betrothed her conditionally — 
IF by Aw Ay) In: According to the Gemara’s 
question, the mishna should be understood as one 
continuous discussion. It opens with a case of betroth- 
ing a woman conditionally, and the second clause, 
which speaks of marrying her unconditionally, is the 
continuation of the case where he betrothed her 
conditionally. The Gemara will explain that accord- 
ing to Shmuel the second clause is a new case, and 
the betrothal was unconditional as well (Rabbeinu 
Crescas Vidal). 
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And Shmuel said: She requires a bill of divorce from the second 
one. Her first husband did not engage in sexual intercourse with 
the intention that it serve as a new betrothal, rather he intended 
to continue the relationship established between them when she 
was a minor. Therefore, she is not considered to be his wife and 
the second marriage is binding. 


The Gemara explains: It is necessary to state the dispute in both 
instances. For if it was stated only in that case of the minor 
who did not refuse, one could say that in that case Rav stated his 
opinion because there is no condition attached to the betrothal. 
Consequently, when she becomes an adult, he engages in sexual 
intercourse with intent to betroth her, as he recognizes that the 
initial betrothal was ineffective. But in this case, where there is a 
condition and it is unfulfilled, one could say that he concedes to 
Shmuel that he did not intend to betroth her through intercourse, 
and she does not require a bill of divorce. 


And conversely, if it was stated only in this case concerning 
betrothal, it could be argued that in this case Shmuel said that 
the betrothal is not valid when he engages in sexual intercourse 
with her, since she violated a condition, but in that case of the 
minor who did not refuse, one could say that he concedes to Rav. 
Therefore, it is necessary to state the argument explicitly in both 
cases. 


The Gemara discusses proofs for both sides of this dispute: We 
learned in the mishna: If he married her without specification, 
and it was discovered that vows were incumbent upon her, she 
may be divorced without receiving payment of her marriage 
contract. The Gemara infers: She does not require or receive 
payment of her marriage contract, but she does require a bill 
of divorce. What, is it not speaking about the case discussed in 
the first clause, namely that he betrothed her conditionally" and 
then married her without specification? If so, the mishna is a 
conclusive refutation of Shmuel’s opinion. 


The Gemara rejects the proof: No, the case there is referring to 
where he betrothed her without specification and then married 
her without specification. 


The Gemara asks: But according to this explanation, if he 
betrothed her conditionally and then married her without 
specification, is it indeed the case that she does not require a 
bill of divorce? If so, instead of teaching in the mishna that if 
one betroths a woman on condition that there are no vows 
incumbent upon her to fulfill, and it was subsequently discovered 
that there are vows that are incumbent upon her, she is not 
betrothed, let the mishna teach instead a more novel halakha: 
If he betrothed her with a condition and married her without 
specification and then it was discovered that vows were incum- 
bent upon her, she is not betrothed. And from this one can 
derive that all the more so the same halakha would apply in this 
case, where he betrothed her conditionally but did not repeat 
the condition when marrying her. 


The Gemara answers: That is also what he is saying, and one 
should understand the mishna this way: One who betroths a 
woman on condition that there are no vows incumbent upon 
her to fulfill, and then marries her without specification, and it 
is then discovered that vows were incumbent upon her, she is 
not betrothed. If he betrothed her without specification and 
married her without specification, she requires a bill of divorce 
but may be divorced without receiving payment of her marriage 
contract. 
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The Gemara asks about this halakha according to Shmuel: The mishna 
says that she does not require or receive payment of her marriage 
contract, but one can infer that she does require a bill of divorce. And 
what is different about a marriage contract that she does not require 
payment? Because he says: I do not want a vowing wife, and therefore 
the marriage is considered a mistaken transaction. If so, she should also 
not require a bill of divorce. Since he is clearly particular about this, 
shouldn't the betrothal also be considered a mistaken transaction? 


Rabba said: She requires a bill of divorce from the words of the 
Sages," i.e., by rabbinic law. Although by Torah law the betrothal is in 
fact invalid, the Sages declared that since he did not explicitly stipulate 
the condition, she requires a bill of divorce. And similarly, Rav Hisda 
said: She requires a bill of divorce from the words of the Sages. Rava 
said a different explanation: The tanna is uncertain about the status of 
the betrothal in this case. Concerning monetary matters, one should 
be lenient. Therefore, she cannot extract money from the husband for 
the marriage contract based on the principle that in monetary cases the 
burden of proof rests upon the claimant. But concerning prohibitions 
such as adultery, one must be stringent, and she therefore requires a 
bill of divorce. 


Rabba said: The dispute between Rav and Shmuel is in the case of 
an error concerning two women. The same man married one woman 
on condition that she had no vows incumbent upon her and then mar- 
ried another woman without specification. Rav and Shmuel disagree 
whether the condition he explicitly stated for the first woman should 
be seen as proof that he is particular about this with regard to the second 
one as well, to the point that the betrothal is invalid if the condition was 
not fulfilled. But in the case of an error concerning one woman, where 
he betroths her with a condition, marries her without specification, and 
subsequently discovered that the condition was not fulfilled, all agree, 
including Rav, that she does not require a bill of divorce from him. 


Abaye said to him: But the mishna discusses an error concerning one 

woman, as a second woman is not mentioned, and we raise an objec- 
tion from it against Shmuel, implying that Rav and Shmuel have a 
dispute in this case as well. How, then, can you say that dispute is in the 

case of an error concerning two women? 


Rather, the previous explanation must be retracted and instead the 

Gemara says: If the above statement of Rabba was said, it was said as 

follows: Rabba said that the dispute between Rav and Shmuel is with 
regard to a case of an error concerning one woman similar to an error 
concerning two women. He betrothed one woman conditionally and 

then divorced her, and subsequently married her again without speci- 
fication. In this case, Rav and Shmuel dispute whether the assumption 
is that he intended to nullify the initial condition with the second 
betrothal or whether he married her the second time based upon 
the conditions of the first betrothal. But in the case of a simple error 
only concerning one woman, where he betroths her with a condition, 
marries her without specification, and then discovers that the condition 
was not fulfilled, all agree that she does not require a bill of divorce 

from him. 


Abaye raised an objection to Rabba’s statement from a baraita: In cases 
where the man betrothed her in error, or he betrothed her with an item 
worth less than the value of a peruta," and similarly in a case where 
there was a minor boy who betrothed a woman, even if the man later 
sent presents [sivlonot]' to the bride after he became an adult, she is 
not betrothed, because he sent them on the basis of the original 
betrothal. And if the men in any of these cases engaged in sexual 
intercourse with the woman after betrothal at the appropriate time, 
they have acquired the women as their wives, since they presumably 
intended the intercourse to serve as betrothal. Rabbi Shimon ben 
Yehuda said in the name of Rabbi Yishmael: Even if they engage 
in sexual intercourse, they have not acquired the women as wives, 
since they presumably engaged in these relations based upon the earlier 
betrothal, which was invalid. 


NOTES 


She requires a bill of divorce from the words of the 
Sages — DPT ba 7D: This is required because 
he did not explicitly state a condition at the time of 
the betrothal or marriage, and therefore people will 
not know that the betrothal was invalid. Instead, they 
will think that it is possible for a married woman to 
leave her husband without receiving a bill of divorce 
(Rivan). 


HALAKHA 


He betrothed her in error or he betrothed her with 
an item worth less than the value of a peruta - 
MENS MwA nina Myva Aw: If a man betroths 
a woman with an item worth less than the value of 
a peruta, she is not betrothed. Similarly, if a minor 
betroths a woman, she is not betrothed, even if he 
sends gifts that are worth more than a peruta to the 
bride after he reaches maturity. This is because the 
gifts were sent only based on the assumption that 
the initial betrothal was valid (Rambam Sefer Nashim, 
Hilkhot Ishut 4:20; Shulhan Arukh, Even HaEzer 31:9). 


LANGUAGE 


Presents [sivlonot] - nishan: Most commentaries 
suggest that the root of this word is the Hebrew saval, 
meaning a gift. Others claim it comes from the Greek 
ovpBodn, symbolé, which has multiple meanings, 
such as a monetary advance or something that binds 
two sides, e.g., a contract. 
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NOTES 


A person knows that betrothal does not take effect, 
etc. — ID1PDSIN pwp pw YT OTN: The early authorities 
ask: If people know that betrothal is not binding when 
performed with an item worth less than the value of a 
peruta, why did he betroth her with such an item? They 
explain that one can interpret this answer by distinguish- 
ing between the cases. Concerning betrothal with an item 
worth less than the value of a peruta or when the male 
performing the betrothal is a minor, there may be general 
uncertainty about the halakha, so it can be assumed that 
he intends to complete the process in a manner that is 
acceptable according to all opinions. In contrast, he may 
not be aware that his wife is a vowing woman, and there- 
fore he may still intend to retain his initial condition when 
engaging in sexual intercourse (Ra’ah; Ritva). 


A minor girl who was married off by her father, etc. — 
“DAK AWET Mvp: There is fundamental complica- 
ion in the laws of levirate marriage: If a man dies childless, 
his brother-in-law is obligated to marry the yevama. How- 
ever, absent this obligation, brothers- and sisters-in-law 
are forbidden to each other by a prohibition that incurs 
iability to receive karet. This prohibition includes a divor- 
cée marrying her former brother-in-law. The question here 
concerns a woman who was divorced and then remarried 
o the same husband: Once she was forbidden to her 
brother-in-law as a result of her divorce, is that prohibition 
voided if her former husband marries her again? 


HALAKHA 
On condition that my father will desire it- ny yw maby 
xax: If one betroths a woman on condition that his father 
consents, she is betrothed, provided that his father does 
consent. If his father does not consent, is silent, or died 
before he heard of the betrothal, she is not betrothed. 

If the man said: You are betrothed to me on condition 
hat my father not protest, she is not betrothed if his father 
protests. If he does not protest, or he died before hearing 
of the betrothal, she is betrothed. This is the opinion o 
he Rambam. Beit Shmuel clarifies that, according to the 
Rambam, when his father does not protest, the betrotha 
is a definite betrothal. According to the other authorities, i 
as the status of an uncertain betrothal until his father dies. 

Some maintain that even one who says: You are 
betrothed to me on condition that my father desires it, 
is equivalent to having said: On condition that my father 
does not protest (Ra’avad). Others maintain that his status 
is like one who says: On condition that my father is silent, 
as is evident from the continuation of the discussion in 
tractate Kiddushin 63a (Tur, citing Rosh; Maggid Mishne, 
citing Ramban). The conclusion is that one should be strin- 
gent in the case where the husband declares: On condition 
that he desires, and accommodate all of the opinions (Beit 
Shmuel, citing Rabbeinu Yeruham). The authorities ruled in 
accordance with the opinion of Rabbi Shimon ben Yehuda 
here, since this opinion was taught as an unattributed 
mishna in Kiddushin (Rambam Sefer Nashim, Hilkhot Ishut 
71; Shulhan Arukh, Even HaEzer 38:8). 


A minor girl who was married off by her father, etc. — 
DV PI ANMWAW mupa: Ifa minor girl was married off 
by her father, then divorced from her husband through 
he agency of her father, then later returned to her hus- 
band, and then was widowed while she was still a minor, 
is prohibited from entering into levirate marriage, as is 
stated here, and all agree to this halakha. According to the 
Rambam, she does not require halitza either. According to 
he Tur and the Rosh, she does require halitza, but it is not 
a full-fledged halitza, since her rival wife is not exempted 
rom halitza through it (Rambam Sefer Nashim, Hilkhot 
Yibbum VaHalitza 7:13; Shulhan Arukh, Even HaEzer 173:16 
and Beit Shmuel there). 
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Noting that the first case in the baraita is where a man betrothed 
a woman in error, Abaye asks: But here in this baraita, where 
the first case is an error concerning one woman, and the first 
tanna and Rabbi Shimon ben Yehuda disagree; what, is it not 
that the intention of the phrase: Betrothed her in error, is refer- 
ring to an error in the condition with regard to vows, where he 
mistakenly believed she didn’t have any vows incumbent upon 
her? This would constitute a refutation of Rabba’s statement 
that all agree that in a case of an error concerning one woman she 
is betrothed. 


The Gemara responds: No, here it is referring to a halakhic error, 
that he betrothed a woman with an item worth less than the 
value of a peruta. The Gemara asks: Concerning the case where 
the betrothal is with an item worth less than the value ofa peruta, 
the baraita teaches it explicitly as a separate case with the 
following words: Ifhe betrothed her in error, or ifhe betrothed 
her with an item worth less than the value of a peruta. The 
Gemara answers: It is explaining what it stated earlier: What is 
the case of one who betrothed her in error? For example, when 
he betrothed her with an item worth less than the value of a 
peruta, as he did not engage in sexual intercourse with her based 
on such a betrothal. 


The Gemara asks: With regard to what do they disagree? The 
Gemara answers: One Sage, the first tanna, holds that a person 
knows that betrothal does not take effect’ with an item worth 
less than the value of a peruta. Consequently, he decides to 
engage in sexual intercourse for the purpose of betrothal and 
therefore acquires the woman as his wife through these relations. 
And one Sage, Rabbi Shimon ben Yehuda, holds that a person 
does not know that betrothal does not take effect with an item 
worth less than the value of a peruta, and when he later engages 
in sexual intercourse, he does so on the basis of the original 
betrothal, so no new betrothal takes place. 


Abaye again raised an objection to Rabba’s statement from a 
baraita: If aman said to a woman: I am engaging in sexual inter- 
course with you for the purpose of betrothal on condition that 
my father will desire" our betrothal, and then he married her 
without specification, although the father did not desire it, she 
is nevertheless betrothed through this act of intercourse. Rabbi 
Shimon ben Yehuda says in the name of Rabbi Shimon: If the 
father desires it, she is betrothed, and if the father does not 
desire it, she is not betrothed, since he engaged in intercourse 
with her based on the initial condition. But here it is similar to 
a mistake concerning one woman, and they disagree whether 
the betrothal is valid. 


The Gemara responds: There, they disagree about this: One 
Sage, the first tanna, holds that: On condition that my father 
will desire it, means: On condition that my father is silent. 
Consequently, if his father does not protest, the betrothal is valid, 
and he was indeed silent about it. And one Sage, Rabbi Shimon 
ben Yehuda, holds that it means: On condition that my father 
says yes, and he did not say yes. Therefore, the dispute is about 
the significance of the father’s silence in this case. 


Abaye again raised an objection to Rabba’s statement from 
a baraita: The Rabbis concede to Rabbi Eliezer concerning 
a minor girl who was married off by her father™ and then 
divorced while she was still a minor, and is therefore treated by 
the halakha as an orphan in the lifetime of the father, since 
the halakha is that the father is no longer able to marry her off 
to someone else, and while she was still a minor, her former 
husband remarried her, and he then died without children, that 
she performs halitza and may not instead enter into levirate 
marriage. 
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The baraita continues: This is because her divorce was a full- 
fledged divorce, since the father has authority to receive her bill 
of divorce from her husband, and her return to her husband 
afterward is not a full-fledged return, since she remarries her 
husband while still a minor, and her father no longer has authority 
to marry her off, and marriage to a minor girl by her own consent 
is not considered a full-fledged marriage. She is consequently 
prohibited from entering into a levirate marriage based on the 
prohibition against a divorcée marrying her former husband's 
brother. 


The baraita continues: In what case is this statement said? When 
he divorced her while she was still a minor girl and then remar- 
ried her while she was still a minor girl. But if he divorced her 
while she was still a minor girl, and then remarried her when 
she was an adult woman, or if he remarried her while she was 
still a minor girl and she became an adult woman while married 
to him, the second marriage is binding, and she has the status of 
a full-fledged married woman. And therefore, if he died, either 
she performs halitza or she enters into levirate marriage like 
any other widow. 


In the name of Rabbi Eliezer they said that even in this case she 
performs halitza,’ but she may not enter into levirate marriage. 
This dispute seems to hinge on whether, when he engaged in 
sexual intercourse with her as an adult, he did so for the purpose 
of betrothal, or whether he relied upon the invalid betrothal per- 
formed when she was a minor. But here, this should be consid- 
ered similar to an error concerning one woman, and yet they 
disagree. 


The Gemara refutes this claim: This is not the nature of the 
disagreement. Rather, there too they disagree over a possible 
halakhic error: One Sage, the first tanna, holds that a person 
knows that the betrothal of a minor girl is nothing, and conse- 
quently, after she reaches adulthood, he decides to engage in 
sexual intercourse for the purpose of betrothal. Therefore, if 
the husband dies she may enter into levirate marriage. And one 
Sage, Rabbi Eliezer, holds that a person does not know that the 
betrothal of a minor girl is nothing, and therefore when he 
engages in sexual intercourse with her after she reaches adult- 
hood, he does so on the basis of the initial betrothal, which is 
not effective according to Torah law, and therefore she cannot 
enter into levirate marriage. 


It was also stated in accordance with Rabba’s opinion, that there 
is no dispute with regard to an error concerning one woman: 
Rav Aha bar Ya’akov said that Rabbi Yohanan said: One who 
betrothed a woman conditionally and engaged in sexual inter- 
course without specifying that he is voiding the condition, all 
agree that she does not require a bill of divorce from him. Rav 
Aha, son of Rav Ika, son of Rav Aha bar Ya’akov’s sister, raised 
an objection to his opinion from a baraita that states: A mistaken 
halitza is valid. The amora’im asked: What is meant by the term: 
A mistaken halitza? Reish Lakish said: Any situation when 
someone says to a man whose married brother died childless 
[yavam] not well versed in halakha: Perform halitza with her 
and by doing so you will thereby marry her. Although he did not 
intend to release their bond with this halitza, it is nevertheless 
effective. 


BACKGROUND 


Halitza - nyn: Halitza is the ceremony that frees the 
widow of a man who died without children from the 
obligation to marry one of her deceased husband's 
brothers and allows her to remarry (see Deuteronomy 
25:7-10). The term halitza is derived from the central 
element of this ceremony, which is the removal [halitza] 
by the widow of a special sandal from the foot of one 
of her deceased husband's brothers. Halitza must be 
performed before a rabbinical court. The laws govern- 
ing this ceremony are discussed in detail in tractate 
Yevamot. 
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Mistaken halitza - nyon an: Both the yavam and the 
yevama must intend to permit the woman to all other men 
by means of this halitza. If she had this intention but he did 
not, or vice versa, the halitza is invalid and does not permit 
her to others. However, this invalid halitza does serve to 
permanently disqualify her from marrying the yavam and 
all of the other brothers of her late husband, as stated by 
Rabbi Yohanan (Rambam Sefer Nashim, Hilkhot Yibbum 
VaHalitza 4:16; Shulhan Arukh, Even HaEzer 169:44). 


Perform halitza with her on condition that she gives 
you — P anw nn by ab yion: If someone performs 
halitza under false assumptions, it is nevertheless valid, 
e.g., if one is told to perform halitza with a woman on 
condition that she gives him two hundred dinars. Even 
if she subsequently refuses to pay the money, the halitza 
is valid. Furthermore, even if one states both sides of the 
condition, by specifying that if she does not give him 
this sum she will not be allowed to marry other men, his 
words are of no significance (Rosh). Although the halitza 
is valid despite her failure to pay him the money, she is 
nevertheless obliged to give him what she promised, like 
anyone who hired someone to perform work and agreed 
to payment. However, if she has a valid reason why she 
does not want to enter into levirate marriage with him, and 
he refused to carry out his obligation to perform halitza 
unless she agreed to pay him, she does not have to pay 
him the money after he performs halitza (Rambam Sefer 
Nashim, Hilkhot Yibbum VaHalitza 4:24; Shulhan Arukh, Even 
HaEzer 169:50-51). 
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Rabbi Yohanan said: I teach with regard to the halakhot of halitza: 
Whether he intended to release her through halitza and she did 
not intend it, or whether she intended this outcome and he did 
not intend it, her halitza is invalid; " it will always be invalid until 
they both intend the appropriate outcome. And you say that in 
that case, when he intended to marry her and not to release her, 
that her halitza is valid? Rather, Rabbi Yohanan said that in 
fact, in such a case, the halitza would be invalid, and the term: A 
mistaken halitza, concerns any situation where someone says to 
the yavam: Perform halitza with her on condition that she gives 
you" two hundred dinars as payment, and afterward she refuses 
to give him the money. 


The Gemara returns to our issue: Apparently, it can be seen 
from here that since he performed an action, the halakha views 
this as though he explicitly waived his condition, for although 
he stipulated a condition, once he actually performs halitza the 
condition is ignored. If so, here too, with regard to a conditional 
betrothal, since he engaged in sexual intercourse, he has waived 
his condition, which contradicts Rav Aha bar Ya’akov’s view. 


He said to him: Student of the academy, have you spoken well? 
The reason why the halitza is valid is not because he waived his 
condition, but rather because the condition was invalid to begin 
with. After all, from where do we learn through tradition all 
the laws of conditions? From the conditions made with the 
descendants of Gad and the descendants of Reuben. Moses 
made a condition with the tribes of Gad and Reuben: If they 
would go with the rest of the nation to fight in the battles for the 
land of Canaan on the western side of the Jordan, they would 
receive their inheritance on the eastern side, as they requested (see 
Numbers, chapter 32). 


The Gemara derives the halakhot of contractual conditions from 
that incident, and these include the rule that a condition that 
can be fulfilled by means of an agent, as was done there, when 
Moses transferred responsibility for implementing the condition 
to Joshua and the Elders, and such a condition is a valid condition. 
Whereas a condition that cannot be fulfilled by means of an 
agent" as was done there is not a valid condition. Accordingly, 
since halitza cannot be performed by means of an agent, the condi- 
tion is of no effect and the halitza is valid. There is therefore no 
proof from here that a husband who performs an action waives 
his condition. 


The Gemara raises a difficulty: But sexual intercourse is some- 
thing that cannot be fulfilled by means of an agent as was done 
there, in the case of the descendants of Gad and the descendants 
of Reuben, and yet it is considered a valid condition. Ifa man says 
that he is engaging in intercourse with a woman for the purpose 
of betrothal on condition that a certain stipulation be fulfilled, if 
that condition is broken the betrothal is invalid. 


A condition that cannot be fulfilled by means of an agent — 
mow op Sy aman swar KYT: Tosafot note that this principle 
does not mandate complete equivalence to the conditions 
made with the descendants of Gad and the descendants of 
Reuben, as all agree that the details of contractual conditions 
do not all have to follow the exact model of that case. Rather, 
details of that paradigm are applied to other cases only when 
there is a logical reason to assume that they are halakhically 


NOTES 


significant. Consequently, they explain that the logic of this par- 
ticular rule is that if a person has such control over an act that he 
can appoint an agent to perform it for him, he can also stipulate 
conditions. A slightly different interpretation is suggested in the 
Penei Yehoshua, following the Ritva, the Meiri, and others: If an 
action cannot be performed by an agent, this demonstrates that 
the act itself is the essential factor, not the intention it expresses. 
Consequently, one cannot void the act by means of speech. 
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The Gemara answers: There, in the case of betrothal, there is a special 
reason for this law, because the different ways of becoming betrothed 
are juxtaposed to each other. The Torah describes betrothal with the 
term becoming, as in the expression: “And she becomes another man’s 
wife” (Deuteronomy 24:2). Betrothal can be performed through the 
transference of money or an item of value, through a document, or 
through sexual intercourse. All three forms are juxtaposed with one 
another. Conditions can be stipulated for betrothal performed via 
transference of money or through a document, since these methods 
of betrothal can be fulfilled through an agent. Therefore, a condition 
may also be stipulated for betrothal through sexual intercourse, 
although that cannot be fulfilled through an agent. 


Rav Ulla bar Abba said that Ulla said that Rabbi Elazar said: In the 
case of one who betroths a woman with a loan by forgiving a debt 
she owes him, which does not effect betrothal, and subsequently 
engages in sexual intercourse" with her; or one who betroths a 
woman conditionally and the condition was not fulfilled, and he 
subsequently engages in sexual intercourse” with her; or one who 
betroths a woman with an item worth less than the value of a peruta, 
and he subsequently engages in sexual intercourse with her, in all of 
these cases, all agree that she requires a bill of divorce from him. 
Although the initial betrothal was invalid, they are betrothed due to 
the subsequent sexual intercourse. 


Rav Yosef bar Abba said that Rabbi Menahem said that Rabbi Ami 
said: In the case of one who betroths a woman with an item worth 
less than the value of a peruta and subsequently engages in sexual 
intercourse" with her, she requires a bill of divorce from him. This 
is because it is in this matter that he does not err." He knows that 
betrothal must be performed with an item worth at least a peruta, 
and he therefore must have engaged in intercourse with her for the 
purpose of betrothal. But with regard to those other cases, i.e., a loan 
or a condition, he does err. He engages in intercourse based upon his 
initial betrothal, and therefore she does not require a bill of divorce. 


Rav Kahana said in the name of Ulla: In the case of one who 
betroths a woman conditionally and the condition was not fulfilled, 
and he subsequently engages in sexual intercourse with her, she 
requires a bill of divorce from him, in accordance with Rabbi Elazar. 
The Gemara relates: This was an incident that actually occurred. A 
man betrothed a woman conditionally and then engaged in sexual 
intercourse with her without specification, and the Sages did not 
have the power to allow her to leave her husband without a bill of 
divorce, since they could not definitively rule that the betrothal was 
invalid. Therefore, they forced him to give her a bill of divorce. 


The Gemara comments: This statement comes to exclude the opinion 
of this tanna, as Rav Yehuda said that Shmuel said in the name of 
Rabbi Yishmael: The verse states with regard to a woman suspected 
by her husband of having been unfaithful [sota]: “And she was not 
seized” (Numbers 5:13), i.e., she was not raped. That is, she is forbid- 
den to her husband since she willingly committed adultery with 
another man. Consequently, a woman who in fact was seized is 
permitted to her husband. And you have another woman who, 
although she was not seized but rather engaged in sexual intercourse 
willingly, is nevertheless permitted to her husband and is not consid- 
ered a sota. And who is this? This is referring to one whose betrothal 
was a mistaken betrothal, as even if her son from this marriage is 
riding on her shoulders, 


NOTES 


It is in this matter that he does not err — yb xt sat xa: The 
halakhic authorities dispute whether this should be viewed as 
a special case that is an exception to the rule or as an example 
of a principle. Some say that the only widely known law is the 
halakha that betrothal is ineffective with an item worth less than 
the value of a peruta. 

However, the Rashba and others maintain that this case is cited 
as an example, and the statement of Rabbi Ami would apply to 


any problem with the betrothal that stems from a general halakha 
that is familiar to all. Since it is assumed that he was aware of the 
error, he must have engaged in sexual intercourse with her for the 
purpose of betrothal, since a person does not intentionally engage 
in licentious sexual intercourse. According to this opinion, the only 
time she requires a bill of divorce as a matter of uncertainty is if 
he stipulated a condition. Since the condition was his choice, he 
might err about it. 


HALAKHA 


One who betroths with a loan and subsequently 
engages in sexual intercourse — Sym mbna wana: 
If a man betrothed a woman by forgiving a loan and 
then proceeded to engage in sexual intercourse with 
her without specifying his intent, she requires a bill 
of divorce as a matter of uncertainty, in accordance 
with the opinion of Rabbi Elazar. For the purposes of 
this halakha, if witnesses saw him seclude himself 
with her, it is considered that they engaged in sexual 
intercourse (Rambam Sefer Nashim, Hilkhot Ishut 7:23; 
Shulhan Arukh, Even HaEzer 28:16). 


One who betroths conditionally and he subse- 
quently engages in sexual intercourse - by.. vp 
wya a7: If a man betrothed a woman conditionally, 
and his condition was unfulfilled, and he subsequently 
married her or engaged in sexual intercourse with her 
without specification, she requires a bill of divorce as 
a matter of uncertainty. Consequently, if another man 
then betroths her before she receives the bill of divorce, 
she must receive a bill of divorce from each of them 
(Rambam Sefer Nashim, Hilkhot Ishut 7:23; Shulhan 
Arukh, Even HaEzer 38:35). 


One who betroths with an item worth less than 
the value of a peruta and subsequently engages in 
sexual intercourse — byn TANA MEA NINDS VIPAT: 
If a man betrothed a woman with an item worth less 
than the value of a peruta and subsequently engaged 
in sexual intercourse with her in the presence of wit- 
nesses, she requires a bill of divorce. The reason is that 
he certainly had relations with her for the purpose 
of betrothal, as stated by Rabbi Ami (Rambam Sefer 
Nashim, Hilkhot Ishut 7:23; Shulhan Arukh, Even HaEzer 
31:9, and 28:16 in the comment of the Rema). 
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She goes to a halakhic authority and he dissolves her 
vows, etc. — 151 AYAT oon byte 7397: If a man betroths 
a woman on condition that there are no vows incumbent 
upon her to fulfill, and she does have vows incumbent 
upon her but goes to a halakhic authority who dissolves 
her vows, she is betrothed. This halakha applies only if 
her vows were dissolved before her husband found out 
about them. If he discovered the vows before the halakhic 
authority dissolved them, the betrothal is voided. The Rosh 
and others claim that if she is a woman of importance, 
then even if her vows were dissolved before the husband's 
discovery, she is betrothed as a matter of uncertainty (see 
75a; Rambam Sefer Nashim, Hilkhot Ishut 7:8; Shulhan Arukh, 
Even HaEzer 39:2). 


She goes. ..to a doctor and he heals her, etc. - maa 
^D KDN NBN byy: If a man betroths a woman on con- 
dition that she has no blemishes, but she does have 
blemishes and goes to a doctor who heals her, she is not 
betrothed, as stated in the baraita (Rambam Sefer Nashim, 
Hilkhot Ishut 7:9; Shulhan Arukh, Even HaEzer 39:6). 
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she may refuse her husband and go on her way. According to this 
opinion, the marriage did not take effect at all, despite the fact that 
they engaged in sexual intercourse, because the betrothal involved 
an error. 


§ The Sages taught: If a man betroths a woman on condition that 
there are no vows incumbent upon her to fulfill, but there are vows 
incumbent upon her, and she goes to a halakhic authority and he 
dissolves her vows," she is betrothed. However, if he betroths 
her on condition that she has no blemishes, but she does have 
blemishes, and she goes to a doctor and he heals her” blemishes, 
she is not betrothed. The Gemara inquires: What is the difference 
between a halakhic authority and a doctor? The Gemara explains: 
When a halakhic authority dissolves a vow, he uproots the vow 
retroactively." It is as if she had never vowed at all, and therefore 
she was in fact not bound by vows at the time of their betrothal. But 
a doctor only heals from here onward. Since she had blemishes 
at the time of betrothal, she is in breach of his condition. 


The Gemara raises a difficulty: But isn’t it taught in a different 
baraita that if she goes to a halakhic authority and he dissolves 
her vows, or to a doctor and he heals her blemishes, she is not 
betrothed? Rava said: This is not difficult, for this baraita follows 
the opinion of Rabbi Meir, and that one follows Rabbi Elazar. The 
Gemara elaborates: This baraita, which states that ifher vows were 
dissolved by a halakhic authority she is betrothed, is in accordance 
with Rabbi Meir, who said that a man is willing for his wife to be 
degraded by going to court to have her vow dissolved. That baraita 
follows the opinion of Rabbi Elazar, who said that a man is not 
willing for his wife to be degraded in court. Consequently, even 
if she went to a halakhic authority and he dissolved her vows, such 
a solution is unacceptable to her husband, as he did not want her 
to go to court. Therefore, the betrothal is invalid even after the 
dissolution of the vow. 


NOTES 


She goes to a halakhic authority and he dissolves her vows — 
AYAN ON byy mabe: Rabbi Aharon HaLevi raises the follow- 
ing question: If this is true, then her betrothal can never be 

definitively voided even if she does not go to a halakhic authority, 
as at any time she could go to a halakhic authority and retroac- 
tively establish her betrothal as valid. Therefore, it is difficult to 

understand the significance of the mishna’s ruling that she is not 
betrothed. Rabbi Aharon HaLevi finds a partial resolution to this 

question in the opinion of Tosafot, who say that the ruling of the 

baraita, that if she goes to a halakhic authority she is betrothed, is 

limited to a case where the halakhic authority dissolves her vows 

before her husband found out about them. But once he knows 

about them, the betrothal is permanently invalidated. This view 
is accepted as normative in the Shulhan Arukh. Nevertheless, the 

difficulty raised by the question remains. 

Two other possibilities are suggested by the Rivash and cited 
in the Shita Mekubbetzet: There is no concern that she will have 
her vow dissolved after remarrying, because of the negative 
repercussions it would cause for her. Alternatively, the Sages 
ruled that once a court has allowed her to remarry, the betrothal 
will no longer be ruled valid retroactively even if she does have 
her vow dissolved. 

This question is also discussed in a slightly different form in 
the Jerusalem Talmud. Two possibilities are suggested there: 
First, that if the woman knew that she had a way of dissolving 


her vow and failed to do so, she has demonstrated her rejection 
of the betrothal, which means it is completely invalid. Alterna- 
tively, it is possible that there is concern that she might have her 
vow dissolved in the future. If she then marries someone else 
in the meantime, there is a danger that her children from the 
second marriage will be mamzerim. Rabbi Aharon HaLevi and 
his students maintain that in light of this possibility, in practice 
she may not leave her husband without a bill of divorce, in order 
to remove this potential stumbling block. 


A halakhic authority uproots the vow retroactively, etc. - 030 

ADIYA WA Nx IPY: As explained by the Gemara in tractate 

Nedarim, there is a difference between the nullification of a 

husband and the dissolution of a vow by a halakhic authority. 
Only in the latter case is the vow voided retroactively, and it is 

as though it never existed. It seems that this principle is the basis 

of the difference in the mishna between a vow and a blemish. In 

the case of a blemish, the blemish certainly existed at the time 

of the betrothal, even if it has since fully healed, and therefore 

the betrothal was invalid. With regard to a vow, however, it is as 

though there was never any vow at all, as stated above. However, 
Tosafot maintain that the distinction is that in the case of a blem- 
ish, a man is sensitive with regard to a woman who originally 
had such blemishes, even after they have been removed. Con- 
sequently, her later cure does not change the way he views her. 
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The Gemara poses a question: What is this fundamental dispute 
between Rabbi Meir and Rabbi Elazar? The Gemara answers: As 
we learned in a mishna (Gittin 45b): Ifa man who divorces his wife 
due to a vow that she took subsequently regrets his decision and 
wants to take her back, he may not remarry her." Similarly, if 
he divorces her due to a bad reputation" she has acquired, he 
may not remarry her. This is because if he were allowed to take her 
back if the vowis dissolved by a halakhic authority or after discover- 
ing that the rumors about her were false, he might say that had he 
known this he never would have divorced her. Such a statement 
would retroactively cast doubt on the validity of the bill of divorce 
and could potentially cause her children from a second marriage 
to have the status of mamzerim. He is therefore informed that if 
he divorces her due to a vow or a bad reputation he can never 
remarry her. 


Rabbi Yehuda says: With regard to any vow that is known by many 
people and therefore cannot be nullified, he may not remarry her. 
If it is not known by many people, but rather is a private matter 
between them, he may remarry her. Rabbi Meir says: Any vow 
that requires investigation by a halakhic authority, that is, the 
husband cannot nullify it himself and she needs a halakhic authority 
to analyze the vow carefully to find an opening that will permit its 
dissolution, he may not remarry her, for he can claim that had he 
known the vow could be dissolved he would never have divorced 
her, thereby undermining the bill of divorce. And with regard to a 
vow that does not require the investigation by a halakhic author- 
ity, which he knows he can nullify himself, he may remarry her. 
There is no concern that he might impair the bill of divorce, as he 
knew he could dissolve the vow and yet he chose to divorce her 
regardless. 


Rabbi Elazar says: Both in the case of a vow that requires investiga- 
tion by a halakhic authority and one that does not require it, he 
may not remarry her. Rabbi Elazar said in explanation of his view: 
They prohibited remarrying a woman who was bound by a vow 
that requires investigation by a halakhic authority only due to a 
vow that does not require such investigation. The Gemara explains 
the respective opinions: What is the reason for Rabbi Yehuda’s 
statement? As it is written: 


“And the children of Israel did not smite them, for the princes 
of the assembly had sworn to them” (Joshua 9:18), and since this 
oath was uttered in the presence of many people, it could not be 
rescinded, although it was undertaken in error because the Gibeon- 
ites had deceived the people of Israel. The Gemara poses a question: 
And how many people are considered many" for the purposes of 
this law? Rav Nahman bar Yitzhak said: Three, as can be learned 
from the laws of a woman who experiences a discharge of uterine 
blood after her menstrual period [zava]: “Days” indicates two, 
which is the minimal number justifying use of the plural noun. The 
term “many days” (Leviticus 15:25) therefore indicates a total of 
three. Rabbi Yitzhak said: Ten, as the term “assembly” is written 
in relation to the Gibeonites, and it is taught elsewhere that an 
assembly is comprised of at least ten members. 


NOTES 


Due to a vow he may not remarry her, etc. — 173 Dwa 
a> imi x5: The Gemara in tractate Nedarim suggests two 
reasons for this law. One possibility is that there is concern 
hat the vow will be dissolved or the rumor will be proven 
baseless, which will lead the husband to undermine the 
bill of divorce by saying that had he known he would not 
ave divorced her. The Rosh and Tosafot say that according 
0 this opinion it is prohibited for them to remarry only if 
is stipulation was formulated as a double condition. Alter- 
natively, it is possible that the Sages enacted this measure 
o prevent Jewish women from behaving improperly and 
vowing indiscriminately. They therefore barred them from 
remarrying their husbands if they were divorced because 
hey engaged in such behavior. The dispute between the 
tanna‘im mentioned here is connected to the reason for 
his ban. 


HALAKHA 


Aman who divorces his wife...due to a bad reputation, 
etc. = INYO DW.. nx xxi: Ifa man divorces 
his wife due to her bad reputation or because of vows, 
e may never remarry her. The Rosh states that this law 
applies only if he informed her that this was the reason for 
he divorce and formulated a double condition by adding 
hat were this not the case he would not divorce her. If, 
however, he did not state a double condition, he is permit- 
ed to remarry her. The Ramban, the Rashba, and others 
maintain that he may not remarry her if he told her why 
e was giving her a bill of divorce, even without a double 
condition. The Rambam rules that even if he did not specify 
he reason for the divorce, he may not remarry her. The 
basic halakha follows the unattributed view in the mishna, 
not the dissenting opinions (Rambam Sefer Nashim, Hilkhot 
Geirushin 10:12; Shulhan Arukh, Even HaEzer 10:3). 


HALAKHA 
How many people are considered many - 02777123: With 
regard to a vow, three are considered many, in accordance 
with the opinion of Rav Nahman bar Yitzhak (Shu/han 
Arukh, Yoreh Dea 228:21). 


AY T1 p9: KETUBOT: PEREK VII-75A 63 


64 


Dan vpn yyy pE! bp: TIIN PK ITY 
pay nox x onix whys ray im xh 
PDR NDA YE WHY 292 KIY 
INN MANA TYIN OTK 13D YK 937 
TSI DS PN ae whys 31 PT VBA 

pUWaa inex MINTY 


Pie MIAT MUNI Ban ve NA 
PPIP wr K x NT 


qhaw xan bay DDT KDD o ~ 
-inis Kyy NOT bry ivan oan byy 
KIT ey) NONPA TYY amy nonpa 
DKP N TONT PPO DON DIN 

IMIP WNT 


sat. DTD, AKPT boa sane 
aban ani "p Im nv: wp vn 
12 PPD WD - KYA NIDWOWT WN YAN 

=b XIN 


DDI PNPN- KYA NDDIT “TON KBB 1 
-K1 NOOPT ON WX 1.2. 
nina ina) Kan XTP ma ya x 

pwa mibim 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The mishna teaches: Rabbi Meir says: In the case of any vow that 
requires investigation by a halakhic authority, he may not remarry 
her. Rabbi Elazar says: They prohibited remarrying a woman who 
was bound bya vow that requires investigation by a halakhic authority 
only due to a vow that does not require such investigation. The 
Gemara asks: With regard to what principle do they disagree? Rabbi 
Meir holds that a man is willing for his wife to be degraded in court, 
by going to have her vow dissolved. There is concern that the husband 
might say that had he known the vow could be dissolved he would 
not have divorced his wife. Such a claim would cast doubt on the 
validity of the bill of divorce. Rabbi Elazar maintains that a man is 
not willing for his wife to be degraded in court at all. Therefore, he 
cannot undermine the bill of divorce. The Sages prohibited him from 
remarrying her only due to a case that does not need investigation, as 
the husband can claim he did not know the vow could be dissolved. 


Returning to the earlier discussion, Rava said a different explanation 
of the baraita that rules that if she went to a halakhic authority who 
dissolved her vow she is nevertheless not betrothed: Here we are 
dealing with an important woman, i.e., a woman from an important 
family. The husband does not want her due to her habit of vowing, but 
since she is from an important family he is reluctant to give her a bill 
of divorce, as he says: It is not amenable to me to be forbidden to 
all her relatives. He wants to retain ties of marriage with this family, 
and once he has married this woman, even if he divorces her, he will 
be forbidden to her mother or sisters. He therefore prefers that the 
betrothal be entirely dissolved. 


The Gemara raises a difficulty: If so, consider the latter clause of the 
baraita, which teaches: But ifhe betroths her on condition that there 
are no vows incumbent upon him or that he has no blemishes, and he 
does have vows or blemishes, but then he goes to a halakhic author- 
ity and he dissolves his vows, or to a doctor and he heals him, she 
is betrothed. Yet according to Rava, in that case too let the tanna 
teach that she is not betrothed, and let us likewise say that here we 
are dealing with an important person, from an important family, as 
she says: It is not amenable to me to be forbidden to his relatives. 


The Gemara answers: There is a difference between a man and a 
woman in this regard, for it is amenable to her to be with any man, 
flawed though he may be, as taught by Reish Lakish: As Reish Lakish 
said that women say: It is better to dwell together as two [tan du]! 
than to dwell alone as if a widow. Women will prefer any marriage to 
remaining single. Similarly, Abaye said that women say: One whose 
husband is small as an ant, nevertheless places her seat among the 
noblewomen, as she considers herself important by virtue of the 
mere fact that she is married. 


Rav Pappa said a different maxim expressing a similar idea: One 
whose husband is a wool comber [nafsa], a lowly occupation, calls 
him to sit with her at the entrance to the house, as she is proud of 
him and happy to be married. Similarly, Rav Ashi said: Even one 
whose husband is lowly [kalsa]: does not require lentils for her pot. 
She is so happy with the simple fact that she is married that she does 
not mind even if he does not provide her with food. The Gemara 
comments that it is taught: And all of these women who have lowly 
husbands yet appear so satisfied with their marriage commit adultery 
and attribute the birth of the children to their husbands. ‘This is 
another reason why they are so keen to be married. 


LANGUAGE 


As two [tan du] - 17 0: The source of this expression is the Middle 
Persian tan dō, literally two bodies, meaning together. The same 


meaning is attested to in Zoroastrian ritual texts in the term tan ew, 


one body, and means alone. 


Wool comber [nafsa] — x993: The Arukh cites several explanations 
of this term, including a comber of wool. Another possibility is that it 
is from the Latin napus, a kind of turnip, called nafus by the Sages, in 


KETUBOT : PEREK VII: 75A: Yt 715 


which case the Gemara here would be referring to a watchman over 
vegetables. Rabbeinu Hananel associates it with the Greek visto, 
nepios, meaning childish or ignorant. 


Lowly [kalsa] - xpbp: From the Greek kavàóç, kaulos, meaning the 
stalk of a plant, in particular the thick stalk of cabbage. The Arukh cites 
an alternate interpretation of a man whose job it is to guard cabbage 
plants, who certainly lacks any skills or abilities. 
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§ The mishna teaches that all blemishes that disqualify priests 
disqualify women’s betrothal as well. The Sage taught in the 
Tosefta (Ketubot 87:9): To these, they added" several additional 
blemishes applying only to women: Sweat, a mole, and a foul 
odor from the mouth. The Gemara poses a question: And do 
these blemishes not also disqualify priests? Didn’t we learn in 
a mishna with regard to blemishes of animals (Bekhorot 41a): 
The old, the sick, and the filthy? And it was taught in a 
different mishna (Bekhorot 43a): These blemishes stated con- 
cerning animals, whether they are permanent or whether they 
are temporary," render people, i.e., priests, disqualified" as well. 
This shows that filth and sweat disqualify priests too. 


Rabbi Yosei, son of Rabbi Hanina, said: This is not difficult. 
Here, where the baraita states that these blemishes do not 
disqualify priests, it is referring to removable sweat," which 
can be washed off. There, the mishna that considers it is a 
disqualifying blemish for priests, it is speaking of sweat that 
is not removable.® 


Rav Ashi said that the entire question is unsubstantiated. Have 
you raised a contradiction between a ruling concerning sweat 
and a ruling concerning filth? The term filthy indicates that 
there is a permanently foul odor, which disqualifies both animals 
and priests. But there, with regard to priests who suffer from 
foul odors due to sweat, it is possible to remove it in the short 
term by use of wine vinegar. And the priest can also temporarily 
cure himself from a foul odor of the mouth, as it is possible to 
hold pepper in his mouth to alleviate the odor and proceed to 
perform the service. But with regard to a woman it is not 
possible for her to utilize these remedies on a constant basis. 
Consequently, this blemish disqualifies women and not priests. 


The baraita stated that a mole is a blemish for a woman but not 
for a priest. The Gemara poses a question: What are the circum- 
stances with regard to this mole?" If it has hair growing in it, 
both here and there, with regard to both women and priests, it 
is disqualifying. If it does not have hair in it, the following 
distinction applies: If it is a large mole, both here and there it 
is disqualifying. If it is a small mole, both here and there it is 
not disqualifying, as it is taught in a baraita: A mole that has 
hair in it, this is a blemish. With regard to one that does not 
have a hair in it, if it is large, this is a blemish. If it is small, 
this is not a blemish. The tanna proceeds to ask: And what 
is considered large? Rabban Shimon ben Gamliel explained: 
As large as the size of an Italian issar, a small coin. 


The Gemara answers: Rabbi Yosei, son of Rabbi Hanina, said: 
The case in the baraita discusses a mole that is positioned on 
her forehead. Despite the mole’s small size, its prominent 
location makes her appear very ugly. The Gemara asks: If itis on 
her forehead, it is something that he has seen and accepted. 
Since it is visible, he knew about it before agreeing to marry her. 
Therefore, he cannot later divorce her due to a blemish of this 
kind. Rav Pappa said: The baraita is referring to a mole that is 
positioned under the cap that is on top of her head. Some- 
times it is visible and sometimes it is not visible, and he may 
not have seen it in advance. It is necessary to teach us that a 
mole of this kind is considered a blemish. 


NOTES 


Removable sweat — nyay Ay: Tosafot cite several possible 
interpretations of this expression. The Rivan explains that it is 


Tosafot, also found in the Ritva, is that it refers to sweat that can 
easily be washed away in water. 


referring to a person who experiences only periodic episodes of 


sweat. Similarly, the Meiri states that this is referring to episodes 
of sweat that occur due to an external cause, e.g., strenuous 
labor. Although such a person might have an unusually foul 


Mole — Kaw: In the Jerusalem Talmud it is stated that a mole 
without hair disqualifies a woman only if it is on her face, but 
not anywhere else on her body. 


odor, it is not a permanent condition. A third explanation in 


HALAKHA 


To these they added, etc. - ^3) why gD 17: All blemishes 
that disqualify priests from the Temple service, as detailed in 
tractate Bekhorot, are also considered blemishes for women. 
The Sages also listed several additional blemishes of women 
that do not apply to priests. These include unusual sweat, 
a mole, and bad breath. Some add also foul odor from the 
nose, and other blemishes listed in the Gemara. There are 
also additional blemishes that are not stated in the Gemara. 
With regard to the more serious of these, such as a leprous 
woman or one who wets her bed, some maintain that 
hese are full-fledged blemishes (Beit Yosef), while others 
remain uncertain (Darkhei Moshe). According to the Taz, 
quoted in Beit Shmuel, due to this uncertainty women with 
hese problems are entitled to payment of their marriage 
contracts, but their husbands can nevertheless divorce 
hem against their will. This is the halakha even in the pres- 
ent, when divorcing a woman against her will is ordinarily 
banned by the excommunication of Rabbeinu Gershom 
(Rambam Sefer Nashim, Hilkhot Ishut 7:7; Shulhan Arukh, 
Even HaEzer 39:4). 


Permanent and temporary blemishes — m1? or 
miyy: Any priest who has a blemish, whether perma- 
nent or temporary, is prohibited from entering the area of 
he Temple beyond the altar, and he may not perform the 
service. If he entered or served in his blemished state, he is 
flagged (Rambam Sefer Avoda, Hilkhot Biat HaMikdash 6:1). 


Render people disqualified - o1Ka pois: A priest so 
old that he shakes when he stands and an invalid who 
rembles due to his illness are considered blemished, and 
hey are disqualified from the Temple service. With regard 
o a priest who sweats heavily, if he can remove the foul 
odor by washing his body with perfumed water or the 
ike, he is permitted to perform the service. Similarly, if one 
who suffers from halitosis chews on pepper or something 
similar to rid himself of his bad breath, he may perform 
he Temple service. If, however, he served while he is still 
repulsive, his service is disqualified, like that of any other 
blemished priest, as stated in the mishna cited here and 
in accordance with Rav Ashi (Rambam Sefer Avoda, Hilkhot 
Biat HaMikdash 7:12-13). 


Mole — saw: A mole with hair growing in it is a blemish 
for a woman anywhere on her body. If it is on her forehead, 
even if it is small and even if it does not contain hairs, it is 
still a blemish. This applies only to a mole positioned high 
on her forehead, which is sometimes covered by a kerchief 
and sometimes visible. If the mole is always visible, he must 
have seen and accepted it, as concluded by the Gemara 
(Rambam Sefer Nashim, Hilkhot shut 7:7; Shulhan Arukh, Even 
HaEzer 39:4; see Beer HaGola). 


BACKGROUND 

Sweaty and filthy - anina my»: A foul odor emitted by a 
person's body could be the result of excessive sweat and 
a lack of personal hygiene. However, in certain cases the 
odor is caused by an illness, such as some types of kidney 
dysfunction. The Gemara makes a distinction between tran- 
sitory sweat that can be ameliorated and a fixed condition 
of sweat and odor. 
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HALAKHA 


Scar - npby: lf a woman has a scar where she 
was bitten by a dog, this is a blemish, as stated by 
Rabbi Sheila (Rambam Sefer Nashim, Hilkhot Ishut 
7:7, Shulhan Arukh, Even HaEzer 39:4). 


A deep voice - 7ay bip: A deep voice is a blem- 
ish in a woman, as stated by Rav Hisda (Rambam 
Sefer Nashim, Hilkhot Ishut 7:7; Shulhan Arukh, Even 
HaEzer 39:4). 


A woman's breasts — 7Wx 937: Ifa woman's breasts 
are a handbreadth larger than the norm, or if they 
are separated by a gap of a handbreadth, this 
is a blemish, as stated by Rabbi Natan (Rambam 
Sefer Nashim, Hilkhot Ishut 7:7; Shulhan Arukh, Even 
HaEzer 39:4). 


If she had blemishes, etc. — ^3) pan 73 v: If a 
woman has blemishes that might have developed 
after her betrothal, and they are discovered only 
after the husband takes her as his wife, he must 
bring proof that these blemishes were present 
before their betrothal, and then the betrothal is 
nullified as a mistaken transaction. 

If the blemishes are discovered when she is still 
in her father's house, the father must provide proof 
that they developed after her betrothal and there- 
fore it was not a mistaken transaction. The Rema 
writes that according to the Mishne LaMelekh, 
citing the Rashba, if the father makes a definite 
claim, the burden of proof is upon the husband 
even if the blemishes appeared when she was in 
her father's house. Rabbeinu Yeruham maintains 
that if the appointed time for the marriage arrived, 
even if she is still living in her father's house she is 
considered in her husband's domain with regard 
to blemishes (Rambam Sefer Nashim, Hilkhot Ishut 
25:4; Shulhan Arukh, Even HaEzer 117:8). 


NOTES 


One of them is superior — py 47312 TM: Rashi 
explains that the inhabitants of Eretz Yisrael are 
superior in wisdom. The Rivan adds that they also 
possess greater knowledge. As for the reason for 
this, the Ritva and others explain that there are 
two factors at work: In addition to the idea that 
the very air of Eretz Yisrael makes one wise, their 
superiority is also a reward for fulfilling the mitzva 
of settling Eretz Yisrael. 


And one of us, etc. — 131 432 IM: The Ritva 
explains that such a person has great merit for 
having ascended from the impurity of gentile 
ands to the purity of Eretz Yisrael. Furthermore, he 
has left his home to learn Torah, and he certainly 
dedicates himself exceedingly to his studies. The 
Rivash maintains that the scholarship in Babylonia 
was more intellectually advanced than that of Eretz 
Yisrael, and therefore those who were trained in 
Babylonia and then immigrated to Eretz Yisrael 
had an advantage that enabled them to grow even 
wiser upon their arrival. 


Called us foolish Babylonians — baa b ial, 
wavy: The proof that a Babylonian that moves 
o Eretz Yisrael is superior to one born and raised 
here is that only Rabbi Yirmeya, who moved to 
Eretz Yisrael, referred to those in Babylonia as 
oolish people, as only he was wise enough to 
perceive their so-called foolishness (Ritva). The 
aharam Schiff says the proof from Rabbi Yirmeya 
is that if one who was not a great Torah scholar in 
Babylonia became as wise as the local Sages when 
he immigrated to Eretz Yisrael, certainly one who 
is already a scholar of note in Babylonia would be 
equal to two Sages of Eretz Yisrael if he went there. 
When Rava said: One of us, he meant one who 
was regarded as a great sage even in Babylonia. 
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Rav Hisda said: I heard this matter from a great man, and who 
was this great man? Rabbi Sheila was the great man. He said: If a 
dog bit a woman, and the place of the wound developed into a 
scar," this is a blemish. Rav Hisda further said: A deep voice" in 
a woman, this is a blemish, as it is stated: “For your voice is sweet 
and your appearance pleasant” (Song of Songs 2:14.). Rabbi Natan 
Bira’a taught: A handbreadth between a woman's breasts." The 
amora’im have a dispute concerning the meaning of Rabbi Natan 
Bira’a’s statement: Rav Aha, son of Rava, thought to say before Rav 
Ashi that this means a handbreadth between a woman's breasts is 
perfection and considered beautiful. Rav Ashi said to him: This 
baraita is taught with regard to blemishes, and it means that ifher 
breasts are separated by a gap this wide, it is a blemish. The Gemara 
asks: And how much of a gap is considered normal? Abaye said: 
The width of three fingers. 


It is taught in a baraita: Rabbi Natan says: Any woman whose 
breasts are larger than those of other women, this is a blemish. 
The Gemara poses a question: And how much larger must they be 
to be considered a blemish? Rabbi Meyasha, son of the son of 
Rabbi Yehoshua ben Levi, said in the name of Rabbi Yehoshua 
ben Levi: If they are a handbreadth larger than the norm. The 
Gemara inquires: And is there a case like this? Is it possible for a 
woman to have such large breasts? The Gemara answers: Yes, as 
Rabba bar bar Hanna said: I once sawa certain Arab woman who 
flung her breasts behind her and nursed her child. 


§ Since the Gemara quoted a statement of Rabbi Yehoshua ben 
Levi's grandson, the Gemara cites another exposition in his name. 
The verse states: “And of Zion it shall be said, this man and this 
man were born in her, and the Most High shall establish her” 
(Psalms 87:5). Rabbi Meyasha, son of the son of Rabbi Yehoshua 
ben Levi, said: Both the man who was actually born in Zion and 
the one who looks forward to seeing her are equally considered 
sons of Zion. Abaye said: And one of the inhabitants of Eretz 
Yisrael is superior" to two of us, Babylonians. Rava said: And one 
of us" Babylonians, when he ascends to Eretz Yisrael, is superior 
to two people born and raised in Eretz Yisrael. The Gemara cites a 
proof for Rava’s claim: As Rabbi Yirmeya,’ when he was here, in 
Babylonia, did not even know what the Sages say. He was not 
considered an important scholar. But when he ascended there he 
called us foolish Babylonians." He evidently grew wiser after he 


immigrated to Eretz Yisrael. 
MI SHN If she has blemishes" and she is still in 
her father’s house, as she has not yet gotten 
married, the father must bring proof that these blemishes 
appeared on her after she became betrothed, and therefore his 
field was flooded, i.e., it is the husband’s misfortune, since she 
developed the problem after the betrothal. But if she has already 
gotten married and entered the husband’s domain when her 
blemishes are discovered, the husband must bring proof that she 
had these blemishes before she was betrothed, and consequently 
the transaction of betrothal was a mistaken transaction. This is 
the statement of Rabbi Meir. But the Rabbis say: In what case 
is this statement, that a husband can claim to have found blemishes 
in his wife, on account of which he wants to void the betrothal, said? 
With regard to hidden blemishes. 


PERSONALITIES 


Rabbi Yirmeya - 7p !37: A Babylonian-born amora of Eretz 
Yisrael, Rabbi Yirmeya studied in Babylonia in his youth but did 
not gain a reputation there as a scholar. After moving to Eretz 
Yisrael, he studied under the outstanding Sages of his genera- 
tion, such as Rabbi Zeira, Rabbi Abbahu, and other students of 


Rabbi Yohanan. 


Rabbi Yirmeya had a unique method of understanding the law 
and was known for his exceedingly sharp intellect, as he questioned 
the opinions of many other Sages. He was even penalized for such 


KETUBOT : PEREK VII: 75A: ty 97" pa 


disputes by being banned from the yeshiva for a period of time. His 
outspoken language caused him several times to use the harsh 
expression foolish Babylonians, and yet it seems the Sages of Baby- 
lonia humbly accepted his criticism. 

As one of the outstanding Sages of Eretz Yisrael, Rabbi Yirmeya's 
opinions and teachings are quoted liberally throughout both the 
Babylonian Talmud and the Jerusalem Talmud. His influence was 
such that when the Babylonian Talmud simply says: They say in Eretz 
Yisrael, it generally refers to the opinion of Rabbi Yirmeya. 
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But with regard to visible blemishes," he cannot claim that 
the betrothal was in error, as he presumably saw and accepted 
them before the betrothal. And if there is a bathhouse in the city, 
where all the women go to bathe, even with regard to hidden 
blemishes he cannot make this claim, because he examines 
her through the agency of his female relatives. He would have 
asked one of his relatives to look over the woman he is about to 
marry. 


G E M ARA The mishna states that if the woman had 


blemishes while she was in her father’s 

house, the father must bring proof that they developed after the 

betrothal. The Gemara infers: The reason the father’s claim is 

accepted is due to the fact that the father brings proof, but if the 

father does not bring proof" then the husband is deemed cred- 
ible when he claims the betrothal was a mistaken transaction 
because the blemishes predated it. The Gemara asks: In accor- 
dance with whose opinion is this mishna? It is the opinion of 
Rabbi Yehoshua, who said in a mishna (12a) with regard to a case 

when the wife claims that she was raped after her betrothal while 

her husband says it happened beforehand, that we don’t live from, 
i.e, we don’t rely on the words of her mouth, but rather she must 
substantiate her claim. 


The Gemara continues: Now say the latter clause of the mishna: 
If she had entered the husband’s domain, the husband must 
bring proof. Again the Gemara infers: The reason his claim is 
accepted is due to the fact that the husband brings proof, but if 
the husband does not bring proof then the father is deemed 
credible. We arrive at the opinion of Rabban Gamliel, who said 
that the woman is deemed credible when she says that the inci- 
dent occurred after the betrothal. Consequently, the first and last 
clauses of the mishna appear to contradict one another. Rabbi 
Elazar said: This mishna is disjointed, and does not follow a 
single opinion; the tanna who taught this halakha did not teach 
that halakha. 


Rava said: Do not say that Rabbi Yehoshua does not follow the 
presumptive status of the body at all, that is, it should not be 
assumed that Rabbi Yehoshua fundamentally rejects the idea that 
one’s body is presumed to remain in its initial, intact state until 
proven otherwise. Rather, say that Rabbi Yehoshua does not 
follow the presumptive status of the body only when there 
is an opposing claim of monetary possession. An example of 
this is the case in the mishna where the woman seeks to extract 
money from her husband for payment of her marriage contract 
by claiming that she was raped after the betrothal. Since accep- 
tance of her claim would mean her husband has to pay, Rabbi 
Yehoshua maintains that the presumptive status of her body alone 
is not sufficient. 


But when there is no possession of money, as in the mishna, 
Rabbi Yehoshua does in fact follow the presumptive status of 
the body. As it is taught in a baraita with regard to the halakhot 
of leprosy: If the bright white leprous spot preceded" the white 
hair then the one afflicted is ritually impure; if the white hair 
preceded the bright white spot he is pure. Ifit is uncertain which 
came first, he is impure." And Rabbi Yehoshua says: Dull. They 
asked: What is the meaning of dull? Rabba said that dull means 
it is ritually pure, as though the plague was of a dull shade, which 
is not impure. This shows that in an uncertain case where there is 
no issue of monetary possession, Rabbi Yehoshua accepts the 
presumptive status of the body, and therefore, the one afflicted is 
ritually pure. 


HALAKHA 


But with regard to visible blemishes, etc. — bax 
^D ahaw pama: If the town contains a bathhouse, 
the husband cannot claim to have been unaware of 
the woman's blemishes, even hidden ones, as he can 
examine her through the agency of his female relatives, 
and therefore he is presumed to have known about and 
accepted her flaws. If there is no bathhouse, or if he has 
no relatives in the city, he can claim ignorance of hidden 
blemishes but not of visible ones. The Jur contends that 
even if he has no relatives in the city he nevertheless 
undoubtedly has acquaintances and can make inqui- 
ries via their wives. This halakha applies only if it is the 
practice of the local women to go out to the market with 
their faces showing. However, if they do not venture 
out to the market, and those who go to the bathhouse 
disguise themselves on their way, or if they go only at 
night or furtively, the husband can make his claim even 
with regard to visible blemishes (Rambam Sefer Nashim, 
Hilkhot Ishut 25:2; Shulhan Arukh, Even HaEzer 117:5-6 and 
Even HaEzer 39:4 in the comment of the Rema). 


If the father does not bring proof — my agy nma xb: 
If the woman had permanent, congenital blemishes, 
such as an extra toe, the father must provide proof that 
the husband knew about and accepted these blemishes. 
If he is unable to offer a proof of this kind, she may be 
divorced without payment of her marriage contract 
(Rambam Sefer Nashim, Hilkhot Ishut 25:4; Shulhan Arukh, 
Even HaEzer 117:7). 


A spot anda white hair — Ey www ma: The presence 
of white hair is a sign of leprous impurity if it turned 
white after the appearance of a bright white spot. But 
if the white hair was present first, this is not a sign of 
impurity. Instead, it is treated as a regular bright white 
spot that must be quarantined for a week. If there is 
uncertainty as to whether the white hair came before 
the bright white spot or vice versa, the one afflicted is 
impure. The Rambam writes that he is inclined to think 
that this is merely an uncertain impurity, even according 
to the first tanna (Rambam Sefer Tahara, Hilkhot Tumat 
Tzara‘at 2:6, 9 and Kesef Mishne there). 


NOTES 


If the...spot preceded, etc. — ^3) otip M1713 ON: The 
halakhot of leprosy appear in the Torah in Leviticus 
(chapter 13) and in the Mishna in tractate Nega‘im. In 
short, one who develops a bright white spot on his body 
must be examined by a priest, who will quarantine him 
for seven days, after which the priest will reexamine 
the afflicted spot to see if it has spread. If the hair on 
the spot has turned white there is no need to quaran- 
tine the individual, as he is immediately pronounced a 
confirmed leper. 

The particular halakha referred to here, that one is 
impure only if the bright white spot preceded the white 
hair, is not stated explicitly in the Torah. According to 
Rashi, it is derived from the verse “The hair in the bright 
white spot has turned white” (Leviticus 13:25), whereas 
he Rivan maintains that the source is “And it has turned 
he hair white” (Leviticus 13:10). This would indicate that 
it is the spot that made the hair turn white because the 
spot preceded the white hair. The Rambam interprets 
his in a similar fashion. 
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Rava said a different answer to the contradiction in the mishna: In 
the first clause of the mishna, where the blemishes were discovered 
while she was still in her father’s house, the assumption is that since 
they were discovered here, they were also created here. In other 
words, since the blemishes were found while she was still in her 
father’s house, there is a presumption that they were also present at 
the earlier stage, prior to the betrothal. Consequently, the burden of 
proof is on the father who claims the blemishes developed at a later 
stage. In the latter clause of the mishna as well, since the blemishes 
were discovered when she was in the husband’s house, it is assumed 
that since they were discovered here, in the husband’s domain, they 
were also created here, after the marriage. 


Abaye raised an objection to Rava’s opinion from the mishna: If 
she had entered the husband’s domain when the blemishes were 
discovered, the husband must bring proof that she had these 
blemishes before she was betrothed, and therefore his transaction 
of betrothal was a mistaken transaction. The Gemara infers: If 
he brought proof that these blemishes were there before she was 
betrothed then yes, his claim is accepted, but if he proved that the 
blemishes were present from a point in time after she was betrothed, 
even if she was still in her father’s house, his claim is not accepted. But 
why? Even if his proof concerns the period after the betrothal, let us 
say that since they were discovered here, they were also created here, 
and she presumably had these blemishes before the betrothal. 


Rava said to him: With regard to a case where the blemishes were 
found to have been present from a point in time after she was 
betrothed, there is a reason why one does not assume that they were 
there beforehand: Because it can be said that there is a presumption 
that a person does not drink from a cup" unless he first examines 
it. In other words, one does not betroth a woman unless he first 
investigates her to determine if she is acceptable to him. And conse- 
quently this man has undoubtedly seen her blemishes and been 
appeased about them. Therefore, in the event that the blemishes did 
exist at the time of betrothal, it can be assumed that the husband 
knew about them and accepted the situation. 


The Gemara raises a difficulty: If that is so, then even if he brought 
proof that the blemishes existed before she was betrothed, we should 
also rely on the above presumption and say that he must have been 
aware of them and betrothed her regardless. But this is not the halakha. 
Rather, it must be that we say there is an opposing presumption 
that a person does not become appeased with regard to blemishes. 
Therefore, it must be proven that he saw these blemishes and did not 
object. Here too, we should say there is a presumption that a person 
does not become appeased with regard to blemishes. 


Rather, the mishna must be explained differently: Ifhe brought proof 
that she had these blemishes from a point in time after she was 
betrothed, his claim of a mistaken betrothal is not accepted because 
there are two presumptions opposing it. There is a presumption of: 
Establish the state of the woman's body according to its presumptive, 
unblemished status and consequently assume that the blemishes were 
not present at the time of betrothal, and additionally there is the 
presumption that a person does not drink from a cup unless he first 
examines it, and this man has undoubtedly seen her blemishes and 
been appeased. What do you say in opposition to this argument, that 
there is a presumption that a man does not become appeased with 
regard to blemishes? Even so, it is 


A presumption that a person does not drink from a cup, etc. - 
^D) DIDA Apiw OT pN TPN: If a man has relations with his wife 
and after being with her for a few days claims that he wants to 
annul the marriage on the basis of a blemish by arguing that he 
had not previously seen it, even if the blemish was on a concealed 
part of her body, his claim is disregarded, as there is a presumption 


HALAKHA 


that one does not drink from a cup unless he first examines it. The 
Rema adds, based on the Responsa of the Maharik, that one who 
has been with his wife for thirty days is no longer deemed credible 
if he claims that they have not yet engaged in marital relations, as 
stated by the Gemara elsewhere (Rambam Sefer Nashim, Hilkhot 
Ishut 25:6; Shulhan Arukh, Even HaEzer 11710). 
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one presumption opposed by two others." And we do not say that 

one presumption is decisive when it is opposed by two. However, 
if the husband brings proof that that she was blemished before she 

was betrothed, we cannot say: Establish the state of the woman’s 

body according to its presumptive status, since it has been estab- 
lished that the blemishes existed prior to the betrothal. What claim 

is there in the woman's favor? Only the presumption that a person 

does not drink from a cup unless he first examines it, and this 

man has undoubtedly seen her blemishes and been appeased. The 

Gemara responds: On the contrary, there is a presumption that a 

person does not become appeased with regard to blemishes, and 

therefore the money is established according to its presumptive 

status and do not obligate the husband to pay for the marriage 

contract. 


Rav Ashi said that the contradiction between the first and last 
clauses of the mishna can be resolved in the following manner: The 
first clause is similar to a claim made by one who says: My father 
has one hundred dinars in your possession. When the blemishes 
were discovered he had not yet married her, and therefore the pay- 
ment for the marriage contract would go to the woman's father, and 
not to her. And the latter clause is referring to a married woman 
who claims the marriage contract for herself, and it is therefore as 
though she says: I have one hundred dinars in your possession. 
The presumptive status of her body enables her to claim money only 
for herself, not on behalf of someone else, including her father. 


Rav Aha, son of Rav Avya, raised an objection to Rav Ashi’s 
opinion from a baraita: Rabbi Meir concedes with regard to blem- 
ishes that naturally come with her" from her father’s house, and 
which did not develop after the marriage, that the father must 
bring proof that she did not have them before the betrothal, even 
if she was already married when they were discovered. But why 
does Rabbi Meir agree in that case? It is similar to the case where 
someone says: I have one hundred dinars in your possession, 
along with the presumptive status of her body; therefore, the 
burden of proof should be upon the husband. 


The Gemara answers: With what are we dealing here? With a case 
ofa woman who has an additional toe. She was obviously born with 
that blemish. The Gemara is puzzled by this response: If the baraita 
is speaking about an additional toe, what proof could the father 
possibly bring to argue that the toe grew after the marriage? The 
Gemara answers: He can provide proof that the husband saw the 
extra toe before the betrothal and he became appeased about it. 


HALAKHA 


If she had blemishes that naturally come with her - 73 7 
may xa PAKY praia: Ifa wife was discovered to have blemishes 
that must have been present before her betrothal, such as an 
additional toe, the father must bring proof that the husband 
knew about them and married her regardless. If the husband 


had relations with her, the presumption is that he was aware of 
and accepted the blemish. If the father fails to bring proofs to this 
effect, all agree that she may be divorced without payment of any 
part of her marriage contract (Rambam Sefer Nashim, Hilkhot Ishut 
25:4; Shulhan Arukh, Even HaEzer 117:7). 


NOTES 


One presumption opposed by two others - xn 
myn Dipa: Rashi asks why the issue of monetary pos- 
session is disregarded in this case, and he answers that 


a presumption of this kind is overruled by the 


presump- 


tive status of the body. The Ritva gives an alternative 
response: Since the husband's claim is uncertain, while 


his liability to the marriage contract is certain, 
viewed as monetary possession. 


his is not 


My father has one hundred dinars in your possession, 


etc. — 131 74 xan) mgt: Rashi asks: Since 


here is a 


presumptive status ofthe body, why is it ignored in the 


first case of the mishna? He answers that a 


presump- 


tion of this type is relevant only if the woman herself 
makes this claim, in which case it stands in opposition 


to the monetary possession of husband. But 


if she is a 


betrothed woman, then the claim is on behalf of her 
father, and the presumptive status of the daughter's 
body does not help the father. Ultimately, Tosafot, the 


Rid, and the Meiri also accept this opinion. 


Other early authorities, however, raise many difficul- 


ies with Rashi’s reasoning, as it is not a 


upon it. Consequently, they explain that t 


when his daughter developed a blemish on 
part of her body. In that case, Rabban Gamliel 


Rashba; Rabbi Aharon HaLevi). 


all clear why 
he presumptive status of the daughter's body should 
not be of value to the father, whose claim is dependent 
e claim of the 
ather is an uncertain one, as he does not always know 


a hidden 
rules that 


he presumptive status of her body is not relevant (Rosh; 
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§ Rav Yehuda said that Shmuel said: With regard to one who 
exchanges a cow for a donkey," where the two animals involved 
in this transaction are not in the same location, one of the parties 
acquires one of the animals by means of pulling it, which transfers 
the other animal to the other party through acquisition by means 
of the exchange. And in this case the owner of the donkey pulled 
the cow, but before the owner of the cow could pull the donkey 
in turn, the donkey died. The owner of the cow claimed that the 
donkey died before the other one pulled the cow, which means 
the exchange transaction never took effect. In that case, the owner 
of the donkey must bring proof that his donkey was alive at the 
time when the cow was pulled. If he is unable to bring proof to 
this effect, the owner of the cow retains his animal. 


Rav Yehuda adds: And the tanna of the mishna also taught 
along similar lines with regard to a bride. Shmuel learned this 
halakha concerning an acquisition by means of barter from the 
case of a bride. The Gemara inquires: Which halakha involving 
a bride serves as the basis for the halakha that Shmuel taught? If 
we say 


NOTES 


One who exchanges a cow for a donkey - Wana 719 yoman: 
All the commentaries struggle to explain this passage and the 
opinion of Shmuel, with regard to both his reasoning and the 
proof he cites in support of his opinion. Tosafot discuss the basic 
issues, proposing two interpretations. One approach, accepted 
by some early authorities, is that the case is decided based 
on the presumptive status of the prior owner: Since the cow 
initially belonged to him, the burden of proof rests upon the 
claimant even if the claimant is currently in possession of the 
cow. Another suggestion is that the halakha follows the current 


Yehezkel below (76b), the burden of proof is not determined 
by the place where the uncertainty was discovered, but by the 
party who had legal possession of the item in question, in this 
case, the donkey, at the time the uncertainty arose. Conse- 
quently, since the act of exchange had already been performed, 
it is assumed that the animals were acquired, and the owner of 
the cow must bring proof that the donkey had been dead at the 
time of the exchange, as the donkey is now legally considered 
in his domain. However, this opinion is challenged by a number 
of authorities, including the Ramban. 


state of affairs, similar to the halakha that all impurities follow 
he moment of their discovery. Because the donkey was dead 
when the case came before the court, its owner must prove 
hat it was alive at the time of the acquisition. 

Conversely, in his Sefer HaYashar, Rabbeinu Tam explains 
hat according to the statement of Rav Yehuda, citing Shmuel, 
hat the burden of proof rests upon the party in whose posses- 
sion the uncertainty arose, Shmuel’s ruling applies only if the 
donkey died in its owner's domain. But if it died in a location 
hat did not belong to its owner, the burden of proof is upon 
he owner of the cow. 

Rabbeinu Tam further states that according to Rami bar 


One who exchanges a cow for a donkey, etc. - ma onan 
^3 ama: If the owners of a cow and a donkey wanted to 
exchange their animals, and the owner of the donkey pulled 
the cow as an acquisition by means of exchange, but before 
the owner of the cow could do the same with the donkey 
it died, the prior owner of the donkey must bring proof that 
his animal was alive when the cow was sold. The same reason- 
ing applies to any case where an uncertainty arose with regard 
to an item in the possession of a particular party, as stated 


HALAKHA 


A different explanation is provided by Rabbeinu Zerahya 
HaLevi and the Ra'avad. They contend that since the acquisition 
itself was uncertain, as it cannot be clearly established that the 
donkey was alive when the exchange was performed, the party 
in possession of the animal is the one that definitely owned it. 
Consequently, the prior owner of the donkey is the claimant. 
Rabbi Aharon HaLevi and his students favor this interpretation, 
as does the Meiri. The Ritva, cited in Shita Mekubbetzet, states 
that it is hard to infer the principle upon which Shmuel bases 
his ruling from his own words, and that Shmuel’s reasoning 
can be understood only in light of the proofs cited below with 
regard to a bride. 


by Shmuel. The Rema cites the Tur, who cites the Rosh as 
saying that in this case the burden of proof rests upon 
the owner of the cow, for as soon as the cow is pulled the 
donkey belongs to the owner of the cow, no matter where 
the donkey is located. This means the uncertainty arose when 
the donkey was already in the domain of the prior owner of 
the cow, in accordance with the opinion of Rami bar Yehezkel 
(Rambam Sefer Kinyan, Hilkhot Mekhira 20:14; Shulhan Arukh, 
Hoshen Mishpat 224.1). 
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that his proof is from the halakha with regard to a bride who is still 
in her father’s house, when the burden of proof is upon the father, 
is it comparable? There, the father brings proof and takes money 
away from the husband, whereas here, the owner of the donkey 
brings proof and maintains possession of the cow. Consequently, 
perhaps this case is different, and he should not be obliged to provide 
proof. 


Rabbi Abba said: The proofis from the case of a bride in her father- 
in-law’s house, that is, one who has entered her husband’s domain. 
The Gemara raises a difficulty: And yet the cases are still not com- 
parable: There, the husband brings proof and undermines the 
presumption that was in favor of the father, i.e., the presumptive 
status of the daughter’s body, whereas here, the owner of the 
donkey brings proof and thereby maintains the presumptive 
status of the donkey’s body and consequently maintains the cow in 
his possession. Perhaps, therefore, he should not have to bring proof. 


Rav Nahman bar Yitzhak said: Shmuel’s proof is from the halakha 
ofa bride in her father’s house, but with regard to the money used 
for betrothal, not for the marriage contract. The father must bring 
proof in order to retain the betrothal money. 


Rav Nahman bar Yitzhak explains: And do not say that this is only 
according to the one who says in general that betrothal money 
was not given with the understanding that it is to be lost," that is, 
the money was handed over only for the purpose of betrothal and it 
must be returned if the betrothal is canceled. Rather, say that this is 
even according to the one who says that in the case of betrothal 
money that was given to be lost, this applies only to a betrothal 
whose status is certain. According to this opinion, ifa husband later 
divorces his wife or dies she does not have to restore the betrothal 
money. But with regard to a mistaken betrothal, if the father brings 
proof then yes, he may keep the money; ifhe does not bring proof 
he may not retain ownership of the betrothal money. This supports 
Shmuel’s opinion that in an uncertain case the one in possession of 
the money must bring proof in order to retain his ownership. 


The Gemara raises an objection to Shmuel’s opinion with regard to 
presumptions from a baraita about a different issue: In a case of a 
needle that is found in the thick wall of a slaughtered animal's 
second stomach," if it has pierced the stomach from only one 
side, the animal is kosher. Ifthe stomach is pierced from both sides, 
meaning that the needle pierced a hole completely through the wall 
of the stomach, it has the status of an animal with a condition 
that will cause it to die within twelve months [tereifa], and one 
is consequently prohibited to eat from it. Furthermore, if a drop of 
congealed blood is found on top of the needle, it is certain that the 
perforation was created before the slaughtering of the animal, and 
it is therefore a tereifa. If no drop of blood is found on it, it is certain 
that it occurred after the slaughtering, which means the animal is 
kosher. 


If a scab appeared over the wound on that spot, it is certain that 
the incident happened three days before the slaughtering. The 
significance of this fact is that ifthe animal was sold to a butcher after 
this point in time, the butcher can claim that the transaction was 
performed in error, as he did not intend to purchase a tereifa animal. 
Ifa scab did not appear over the wound, and the seller claims that 
the animal was injured while in the possession of the butcher who 
purchased the animal, while the butcher claims that it was wounded 
when he bought it, the burden of proof rests upon the claimant. 
And therefore, if the butcher had already given the money, he needs 
to bring proof and then he can take his money back from the seller. 


HALAKHA 


Betrothal money was not given to be lost - wh pwin 
nm prawy: With regard to one who betroths a woman, if he 
subsequently retracts the betrothal, or she changes her mind, 
or one of them dies, or he divorces her, the betrothal money 
need not be returned. Even if he betroths her with a thousand 
dinars, this money is considered a gift. However, this applies 
only to a betrothal whose status is certain. If the betrothal was 
performed in error the man is entitled to demand the return 
of his money (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
6:18-19; Shulhan Arukh, Even HaEzer 50:1). 


A needle that is found in the thick wall of an animal's sec- 
ond stomach - nipin ma ‘siya nxyxaaw vn: If a needle 
was found in the thick wall of a slaughtered animal's second 
stomach, and the perforation did not go completely through 
the wall of the stomach, the animal is kosher. If a drop of 
blood is found on the perforation, the animal is a tereifa, as 
the organ was undoubtedly pierced before the animal was 
slaughtered. If there is no blood on the perforation it is per- 
mitted, as the perforation certainly came after the slaughter. 
If a scab formed over the wound, one can be certain that the 
animal was a tereifa three days prior to its slaughter. If no 
scab was formed the matter is uncertain, and therefore the 
butcher who bought the animal must bring proof that it was 
a tereifa before he purchased it. If he fails to do so he must pay 
the seller (Rambam Sefer Kinyan, Hilkhot Mekhira 20:15; Sefer 
Kedusha, Hilkhot Shehita 6:12; Shulhan Arukh, Yoreh De‘a 48:8, 
Hoshen Mishpat 224:2). 


LANGUAGE 


To be lost [letibu’in] - parang: Although there are several 
different theories as to the meaning of this word, its primary 
meaning comes from the same root as the word for drown- 
ing, as the money is lost and will not come back even if the 
betrothal is reversed. 


BACKGROUND 


A needle that is found in the thick wall of a slaughtered 
animal's second stomach — nipan ma ssiya NKYA ona: 
The second of the four stomach chambers of ruminant ani- 
mals, called the reticulum, is known as the beit hakosot in 
Hebrew. The Hebrew term literally translates as house of cups, 
since it is shaped like a series of cups placed one inside the 
other. Here, food is mixed with saliva and separates into layers 
of solid and liquid material, with solids clumping together 
to form the cud. The most likely way that a needle can find 
its way into the wall of the reticulum is from the food that is 
ingested by the animal, which swallows everything indis- 
criminately. It is also possible, however, for a needle that made 
its way from one of the other digestive organs to become 
imbedded in the reticulum from the outside. 


Diagram showing a cow's organs, including the second stomach, or reticulum 
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PERSONALITIES 

Rami bar Yehezkel benim 3227: Rami is a shortened 
orm of Rav Ami. Rav Ami bar Yehezkel was the younger 
brother of Rav Yehuda. 

Although in his youth he studied Torah under 
Rav and Shmuel in Babylonia, Rav Ami bar Yehezkel 
ascended to Eretz Yisrael, where he received many 
ancient traditions, among them unknown baraitot. 
n the Jerusalem Talmud he appears under the name 
Rav Ami bar Yehezkel. It may be assumed that at some 
point he returned to Babylonia, as the expression: When 
Rami bar Yehezkel came, refers to his coming from Eretz 
Yisrael to Babylonia, where he related the Torah of Eretz 
Yisrael. His teachings are considered important and 
authoritative to the extent that they were enough to 
refute his older brother's words. 


HALAKHA 
In whosesoever's domain the uncertainty came into 
being - inwia pap Tiwha: The burden of proof rests 
upon the party in whose domain the uncertainty arose 
(Rambam Sefer Kinyan, Hilkhot Mekhira 20:14; Shulhan 
Arukh, Hoshen Mishpat 224:1). 


ARPS NI TMD DP KYTI 


xd sax ONPI va army 3 xox 
me TD aia bbs rah pT 
b3 binw WON DT bent mawa 
KIMINI] voy- imwa pap shaw 


a Kan 


ma vaya nxynw vn 2201 
-197 may ap xbox 13 nioan 
PID ANC MIN? va naa bya 

poopy may MU KPID PKAN) 


KADD IMPS OND NT May I 
xb -IN WYN IT? ba Ta NDT 


KOPT WYN DTP 


DNAX OST TAA DMK OST 
aS eee hoes 


IDin TNI mb maya bya PKANI The Gemara returns to Shmuel’s opinion: But why should this be 


the halakha? Let the owner of the animal, i.e., the seller, bring 
proof and establish the validity of the sale, just as the owner of the 
donkey must provide proof in order to maintain possession of the 
cow. Why is the burden of proof upon the butcher? 


The Gemara answers: This baraita is referring to a case when where 
the butcher had not yet given the money, but was going to pay at 
a later time. Therefore, the seller is the one claiming money from 
the butcher, and he must offer proof in order for the transaction to 
be upheld. The Gemara poses a question: Why was it stated without 
qualification? The wording of the baraita implies that either side 
must bring proof. This baraita appears to refute the opinion of 
Shmuel. 


Rather, when Rami bar Yehezkel’ came, he said: Pay no attention 
to those rules formulated by my brother Yehuda in the name of 
Shmuel. In actuality, this is what Shmuel said: In whosesoever’s 
domain the uncertainty came into being," the burden of proof 
rests upon him. In the case of the exchange of the cow for the 
donkey, it is the owner of the cow who must provide proof. And the 
tanna of the mishna also taught along similar lines with regard to a 
bride." If the bride was in her father’s domain he must provide 
proof; if she was living with her husband the burden of proof is 
upon him. 


The Gemara raises an objection: A needle that is found in 
the thick wall of an animal’s second stomach...the burden of 
proof rests upon the claimant. And if the butcher had not already 
given the money, the owner of the animal needs to bring proof, 
and only then can he take his money. The Gemara asks: But why? 
The uncertainty was formed in the butcher’s possession. Accord- 
ing to Rami Bar Yehezkel’s opinion, it should be the butcher’s 
responsibility to provide proof. 


The Gemara answers: This baraita is referring to a case where the 

butcher had already given the money. Since the butcher is the one 

demanding money from the seller, he must provide proof. The 

Gemara poses a question: But why was it stated without qualifica- 
tion? Howis it known that the tanna was referring to this particular 
case? The Gemara answers: The ordinary situation is that as long 

as a person has not given money, the other person will not give 

him the animal. It can therefore be assumed that the butcher paid 

for the animal before he was allowed to slaughter it, which means it 
is he who is claiming the return of the money. 


§ The mishna teaches: And the Rabbis say: In what case is this 
statement said? With regard to hidden blemishes. But he cannot 
claim to have been unaware of visible blemishes. Rav Nahman said: 


NOTES 


In whosesoever's domain the uncertainty came into 
being - inwa pap shaw bs: Rabbeinu Tam, Tosafot, and 
he Rosh explain that according to Rami bar Yehezkel, Shmuel 
does not understand domain to be referring to the physical 
ocation, meaning the property of one of the parties, as his 
brother Rabbi Yehuda had previously thought. Rather, he claims 
Shmuel means domain in the sense of ownership, meaning 
hat the one who was owner of the animal when the uncer- 
ainty arose must bring proof. According to this opinion, in Rav 
Yehuda’s particular case of an exchange of a cow for a donkey, 
he burden of proof is upon the original owner of the cow since 
as soon as the cow is pulled by the other party, the one who 
owned the cow is considered the owner of the donkey, and 
herefore the uncertainty occurred in his domain. The Rosh 
rules in accordance with this opinion. 

The Ra’avad and Rabbeinu Zerahya HaLevi explain the pas- 
sage in the opposite manner. They contend that Rav Yehuda’s 
understanding of Shmuel’s statement is based on the assump- 
tion that that the owner of the item with regard to which there 
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in her father-in-law's house. Tosafot and Rabbi Shimshon of 


is an uncertainty is the one who must provide proof, whereas 
Rami bar Yehezkel maintains that it all depends on the location 
where the uncertainty arose. If so, despite the differences in 
reasoning between Rav Yehuda and Rami bar Yehezkel, the 
halakha with regard to the exchange of a cow for a donkey 
remains the same. The Rashba, Rabbeinu Zerahya HaLevi, and 
Rabbi Aharon HaLevi note that this explanation fits in with the 
formulation of the Rif, who cites the first version of Shmuel’s 
statement as the halakha. Even according to this opinion there 
are certain differences between the two opinions, e.g., if the 
donkey was situated in an ownerless marsh rather than in the 
owner's domain. 


And the tanna of the mishna also taught along similar lines 
with regard to a bride - abe sain Xam: There are differences 
of opinion with regard to this proof that follow the fundamental 
disagreement with regard to the interpretation of this entire 
passage. Rashi maintains that the proof is required with regard 
to both a bride living in her father’s house and a bride living 


Saens claim that the proof is only from a bride in her father- 
in-law’s house. 

According to Rabbeinu Shimshon, at this stage the Gemara 

is of the opinion that the husband's obligation to bring proof is 
not due to the aforementioned reason that there are two pre- 
sumptions against one, as at this stage the Gemara maintains 
that the rule: They were discovered here so they were created 
here, opposes the other presumptions. Rather, the burden of 
proof rests upon the husband because the uncertainty arose 
in his home. 
Conversely, the Rashba argues that the Gemara is referring to 
a bride in her father’s house, in accordance with the explanation 
of the Ra'avad and Rabbeinu Zerahya HaLevi. The reasoning is 
that since she is still in her father’s domain for some purposes, 
such as with regard to vows and work, it is his responsibility to 
provide proof. Rabbi Aharon HaLevi also gives a similar explana- 
tion, although he maintains that the proof is with regard to the 
betrothal money in the case of a bride in her father’s house. 
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And an epileptic® is considered like a hidden blemish," for 
it is possible that nobody is aware of her ailment. The Gemara 
comments: And this applies only if the sickness comes at regular 
intervals, as the woman and her family can conceal her illness. 
But if the attacks do not appear at regular intervals and can 
occur at any time, this is considered like a visible blemish, as 
it is impossible that her condition is unknown to others. 


h f ho developed blem- 
MISHNA core aman who developed blem 


ishes" after marriage, the court does not 
force him to divorce’ his wife. Rabban Shimon ben Gamliel said: 
In what case is this statement said? It is said with regard to minor 
blemishes. However, with regard to major blemishes, which will 
be defined later in the Gemara, the court does force him to 
divorce her. 


C E M A RA Rav Yehuda teaches the mishna in accor- 


dance with the version quoted above: The 
man developed blemishes after marrying his wife. Conversely, 
Hiyya bar Rav teaches: The man had blemishes prior to the 
marriage. The Gemara clarifies the difference between the two 
opinions: The one who says that the man who developed 
blemishes after marriage does not have to divorce his wife says that 
the same halakha applies all the more so to one who had 
blemishes beforehand, as she was aware of them and accepted 
them. However, the one who says that the mishna is referring 
to one who had blemishes prior to his marriage would say that 
only in that case he is not compelled to divorce her, but if they 
developed after the marriage this is not the halakha, as she did not 
marry him under such conditions. 


We learned in the mishna: Rabban Shimon ben Gamliel said: In 

what case is this statement said? This is said with regard to minor 
blemishes, but with regard to major blemishes the court forces 

him to divorce her. The Gemara poses a question: Granted, 
according to the one who says that the correct version is: Devel- 
oped blemishes, this is the reason that there is a difference 

between major and minor blemishes, as only major blemishes are 

grounds for divorce. But according to the one who says that the 

correct version is: Had blemishes, what difference is it to me 

whether they were major blemishes, and what difference is it to 

me whether they were minor ones? Either way, she was aware of 
them and accepted them. 


The Gemara answers: In the case of major blemishes she can claim 
that she initially thought that she could accept" a husband with 
such blemishes, but now that she is married she realizes that 
she cannot accept such an arrangement. The Gemara inquires: 
And what are these major blemishes of a husband that Rabban 
Shimon ben Gamliel considers grounds for divorce? Rabban 
Shimon ben Gamliel explained: For example, if his eye was 
blinded, or his hand cut off, or his leg broken. 


NOTES 


The court does not force him to divorce - wrind STN DID py: 
The Nimmukei Yosef cites an opinion that even though the court 
does not force the man to divorce his wife and pay out the mar- 
riage contract, if she wishes to be divorced without payment of 
the marriage contract, he is forced to comply. This appears to 
follow the opinion that in general a woman who is repulsed by 
her husband does not have to stay with him. 


She initially thought that she could accept — x71 ANID 
vap) mhio: This reasoning seems to run counter to the opin- 
ion of the Rabbis in the next mishna. This point is addressed in 
the Jerusalem Talmud, and the conclusion there is that Rabban 
Shimon ben Gamliel follows the opinion of Rabbi Meir in the 
next mishna. The Rashba and the Ritva maintain that since he 
did not make an explicit stipulation in this regard, the claim is 
accepted. Others contend that in practice such a claim from the 
wife is not accepted (Ramah; Mishne LaMelekh). 


BACKGROUND 

Epileptic — 7933: An epileptic’s attacks are usually sudden, 
unprovoked, and unpredictable. However, there are situa- 
tions where seizures may be connected to particular times 
or events. For example, there are epileptics who experience 
seizures only while sleeping. It is also possible for seizures 
to occur in greater frequency during particular points in a 
female epileptic’s menstrual cycle. 


HALAKHA 


An epileptic is considered like a hidden blemish - 7533 
%27 WAY pama: With regard to an epileptic woman, if 
the disease affects her at regular intervals it is like a hidden 
blemish, but if it happens at unpredictable moments it is 
considered a visible blemish. Rabbeinu Yeruham contends 
that concerning an illness such as epilepsy or halitosis, 
although they are visible blemishes, it makes no differ- 
ence whether or not the town had a bathhouse (Rambam 
Sefer Nashim, Hilkhot Ishut 25:2; Shulhan Arukh, Even HaEzer 
39:4, and in the comment of Rema; 117:5; 154:5, and in the 
comment of Rema). 


Aman who developed blemishes — pan 12 miw Wot: 
If a man developed blemishes after his marriage, even 
such major ones as the loss of a hand or a leg, he is not 
forced to divorce his wife, in accordance with the Rabbis 
in the mishna and as ruled by Rava. The Rema writes that 
according to the Tur and the Rosh, this applies only to one 
hand or foot, but if both hands or feet were cut off, or if 
he was blinded in both eyes, he is forced to divorce her 
(Rambam Sefer Nashim, Hilkhot Ishut 25:11; Shulhan Arukh, 
Even HaEzer 154:4). 
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HALAKHA 


These are the defects for which we force him to 
divorce her - xvximd inix pataw y: If a husband 
developed one of these blemishes, namely a bad odor 
from his mouth or nose, or if he became a gatherer of 
dog excrement or a miner who hews copper from its 
source, he is forced to divorce his wife and give her the 
payment of her marriage contract. He is compelled to 
divorce his wife only if this is what she wants, but if she 
wishes to remain with him she can choose to do so. If 
he had stipulated with her in advance, he is not forced 
to give her a divorce. The halakha follows the opinion 
of the Rabbis in the mishna, not Rabbi Meir (Rambam 
Sefer Nashim, Hilkhot Ishut 25:1; Shulhan Arukh, Even 
HaEzer 154:1). 


One afflicted with boils — pnw mya: Ifa man became 
afflicted with boils, he is forced to divorce his wife 
even if she does not request to leave him, as physical 
contact with his wife makes his flesh rot away (Rambam 
Sefer Nashim, Hilkhot Ishut 25:12; Shulhan Arukh, Even 
HaEzer 154:1). 


He had a brother who was also a tanner — nts b ma 
ya: If a woman's husband had one of the blemishes 
for which he is forced to divorce her, and he died and 
she happened before his brother, who had the very 
same blemish, for levirate marriage, she can say that 
she could live with her husband in this manner but not 
with his brother. He must therefore perform halitza 
with her and pay out her marriage contract (Rambam 
Sefer Nashim, Hilkhot Ishut 25:13; Shulhan Arukh, Even 
HaEzer 154:2, 165:4). 


BACKGROUND 

One who has a polyp — piodia bya: In our days 
polyps are classified as growths, usually non-malignant, 
which develop around various mucous membranes 
of the body. It is possible that the mishna is referring 
to a chronic infection of the nasal sinuses or the ton- 
sils, which causes a foul odor to emit from the nose 
or mouth. 


Gatherer — ynm: There is a dispute in the Tosefta as to 
whether this refers to a small-scale tanner, who deals 
with hides only in small amounts and works alone, or 
a gatherer of dog excrement. Until very recent times, 
animal hides were softened by placing animal excre- 
ment in the water in which the skins were soaked, as 
the release of enzymes from the excrement would have 
a softening effect. 


Melder of copper — mwina 99%: Even though clumps 
of copper are occasionally ound in a metallic state, 
most copper deposits appear in the form of various 
metal sulfides. It is the job of the melder of copper to 
separate the sulfur from the copper, a process that cre- 
ates a foul odor. People involved in this work at regular 
intervals will find this bad smell absorbed in their cloth- 
ing and bodies. 
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It was stated: Rabbi Abba bar Yaakov said that Rabbi Yohanan 
said: The halakha is in accordance with the opinion of Rabban 
Shimon ben Gamliel. Rava said that Rav Nahman said: The 
halakha is in accordance with the statement of the Rabbis that 
there is no difference between minor and major blemishes. 


The Gemara poses a question: And did Rabbi Yohanan actually 
say so, that the halakha follows Rabban Shimon ben Gamliel? But 
Rabba bar bar Hanna said that Rabbi Yohanan said: Wherever 
Rabban Shimon ben Gamliel taught in our Mishna, the halakha 
is in accordance with him, apart from three cases: The halakha of 
a guarantor (Bava Batra 173b); the halakha he stated with regard 
to the divorce case in Sidon (Gittin 74a); and the latter of his dis- 
putes with the Rabbis with regard to the halakhot of evidence 
(Sanhedrin 31a). Since Rabbi Yohanan issued a statement that 
the halakha is in accordance with Rabban Shimon ben Gamliel in 
all but three exceptional cases, why would it be necessary for him 
to issue a special ruling in the present discussion? The Gemara 
answers: They are amora’im, and they disagree with regard to the 
opinion of Rabbi Yohanan. Rabbi Abba bar Yaakov maintains that 
Rabbi Yohanan did not issue a general directive, but rather provided 


a separate ruling for each case. 
MI S HN And these are the defects for which the 
court forces him to divorce her:" One 
afflicted with boils;" or one who has a polyp;* or one who works 
as a gatherer,® or one who works as a melder of copper,’ or one 
who works as a tanner of hides, all of whose work involves handling 
foul-smelling materials. Whether he had these defects before they 
got married, or whether they developed after they got married, 
the court forces them to divorce. And with regard to all of these, 
Rabbi Meir said: Even though he stipulated with her ahead of 
time that he suffers from this particular ailment or this is his line of 
work, she can nevertheless demand a divorce and say: I thought I 
could accept this issue but now I realize I cannot accept it. 


And the Rabbis say: If she initially agreed she must accept it 
against her will, apart from a situation in which her husband is 
afflicted with boils. In that case the Rabbis concede that he must 
divorce her, because the disease consumes his flesh" when they 
engage in marital relations. The mishna relates an additional 
account: An incident occurred in Sidon involving a certain 
tanner who died childless, and he had a brother who was also a 
tanner." This brother was required to enter into levirate marriage 
with the widow. The Sages said: She can say: I could accept living 
with a tanner for your brother but I cannot accept it for you, and 
therefore he must perform halitza with her. 


G E M ARA; The Gemara inquires about several unclear 


terms which appear in the mishna: What 
is one who has a polyp? Rav Yehuda said that Shmuel said: This 
is one who has a foul odor of the nose. It was taught in a baraita: 
A polyp is a foul odor of the mouth. Rav Asi teaches the reverse, 
that Shmuel is the one who said a polyp is odor of the mouth. And 
he provided a mnemonic device for his opinion: Shmuel did not 
close his mouth from our entire chapter, meaning that he studied 
it and commented on it extensively. This statement was formulated 
in a way that contains a hint that Shmuel’s opinion involves the 
mouth. 


The disease consumes his flesh — inpiara: Rabbeinu Yona, cited in 
the Shita Mekubbetzet, explains that the Rabbis concede to Rabbi 
Meir that in the case of the man afflicted with boils, he is forced 
to divorce his wife. This case is different from the other defects 
in that the condition continually worsens, and therefore she can 
claim that she thought she could accept his condition but now 


NOTES 


she realizes that she cannot. He also points out that this case is 
different from the other defects in that even if the woman does 
not wish to be divorced, the court forces him to divorce her unless 
they agree to refrain from being secluded together, because 
marital relations are dangerous for him, as explained later in the 
Gemara (77b). 
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The mishna taught, in the list of defects for which the husband is 
forced to divorce his wife: Or one who works as a gatherer. The 
Gemara asks: What is the meaning of a gatherer? Rav Yehuda 
said: This is referring to one who gathers dog excrement for use 
in tanning. The Gemara raises an objection from a baraita: A 
gatherer, this is a tanner. The Gemara responds: And according 
to your reasoning, the mishna itself should present a difficulty 
for you, as it states: One who works as a gatherer, or one who 
works as a melder of copper, or one who works as a tanner of 
hides, which indicates that the mishna holds that the gatherer and 
the tanner are not the same. 


The Gemara explains: Granted, the mishna is not difficult, as 
one can say that here, where the tanner is listed separately from 
the one who gathers, it is referring to a large-scale tanner, and 
there, when the baraita states that a gatherer is a tanner, it is 
speaking of a small-scale tanner." But according to Rav Yehuda 
it is difficult. The Gemara answers: It is a dispute between 
tanna’im, as it is taught in a baraita: A gatherer, this is a tanner, 
and some say: This is one who gathers dog excrement. Rav 
Yehuda follows this latter opinion. 


The mishna teaches: And a coppersmith and a tanner. The 
Gemara poses a question: What is the meaning of a copper- 
smith? Rav Ashi said: A kettle smith, that is, one who beats 
copper in order to make kettles; his handling of copper leaves him 
with a bad odor. Rabba bar bar Hanna said: This is one who 
hews copper from its source in the ground. The Gemara com- 
ments: It is taught in a baraita in accordance with the opinion 
of Rabba bar bar Hanna: Who is a coppersmith? This is one 
who hews copper from its source. 


§ As the mishna discusses situations in which the court forces 
the husband to divorce his wife, the Gemara mentions a similar 
case. Rav said: A husband who says: I will not sustain my wife 
and I will not provide a livelihood for her," must divorce her 
and give her the payment of her marriage contract. Rabbi 
Elazar went and recited this halakha before Shmuel. Shmuel 
said: Feed [akhsuha] barley, animal fodder, to Elazar. In other 
words, he has spoken nonsense, as rather than forcing him to 
divorce her, it would be better for them to force him to sustain 
his wife. 


The Gemara asks: And how does Rav respond to this argument? 
He bases his ruling on the principle that a person does not 
reside in a basket, i.e., in close quarters, with a snake. In other 
words, a woman cannot share her life with a man who provides 
for her needs only when compelled to do so by the court. The 
Gemara relates: When Rabbi Zeira ascended to Eretz Yisrael, 
he found Rabbi Binyamin bar Yefet sitting and reciting this 
halakha of Rav’s in the name of Rabbi Yohanan. He said to 
him: On account of this matter they fed Elazar with barley in 
Babylonia. 


§ The Gemara continues to discuss cases in which a husband is 
compelled to divorce his wife. Rav Yehuda said that Rav Asi said: 
The court forces men to divorce their wives only if they were 
married to women unfit to marry them." When I recited this 
halakha before Shmuel, he said: This applies to cases such as, for 
example, a widow married to a High Priest, a divorcée or a 
yevama who underwent halitza [halutza] married to a common 
priest, a daughter born from an incestuous or adulterous 
relationship [mamzeret], ora Gibeonite woman married to an 
Israelite, or a daughter of an Israelite married to a Gibeonite or 
to a mamczer. In all of these cases the marriage is prohibited by 
Torah law. But if someone married a woman and stayed with 
her for ten years and she did not give birth," although he is 
guilty of neglecting the mitzva to be fruitful and multiply, the 
court does not force him to divorce her. 


NOTES 

A large-scale and a small-scale tanner - ridin Na: 
Rashi indicates that a large-scale tanner, who deals with 
many hides, is worse off than a small-scale tanner, as the 
latter has less hides in his tannery and therefore does not 
emit such a foul odor. The Ritva’s explanation states the 
opposite, that a small-scale tanner must perform all the 
tanning himself, whereas the large-scale tanner merely 
supervises his many employees, and therefore does not 
smell quite as bad. 


But if someone married a woman and stayed with 
her for ten years and she did not give birth - bax 
maby shy nw wy may maw Mw Ke: Rashi explains 
that he is not forced to divorce her because he does not 
actually violate a prohibition by maintaining her as his 
wife; he can fulfill the mitzva to be fruitful and multiply 
by marrying an additional wife. The ruling that he must 
divorce her is merely an enactment of the Sages, as it 
is uncommon for a man to marry a second woman in 
addition to his existing wife. The Birkat Avraham writes 
hat neglecting the mitzva to be fruitful and multiply is 
not similar to the neglect of any other positive mitzva. 
ormally he is compelled to fulfill the mitzva using all 
means at the court's disposal. However, in this case the 
performance of the mitzva is not fully under his control, 
as even if he marries another woman there is no guar- 
antee that she will bear children. And if she does, she 
might not have the requisite one boy and one girl for 
he fulfillment of this mitzva in the proper manner. 


HALAKHA 


| will not sustain my wife and | will not provide a liveli- 
hood for her — ba1512 3x1 1 V: Ifa husband does not 
wish to sustain his wife, he is forced to do so. If the court 
is unable to compel him to sustain her, for example if he 

has no money and is unwilling to work, he is forced to 

divorce her immediately and give her the payment of 
her marriage contract, if this solution is acceptable to her. 
The halakha is in accordance with Shmuel, as the discus- 
sion of the Gemara follows his opinion. It is noted in the 

Beit Shmuel that some authorities rule in accordance 

with Rav, and therefore, if she refuses to live with him as 

long as he does not provide her with a livelihood, she is 

not considered a rebellious wife (Rambam Sefer Nashim, 
Hilkhot Ishut 12:4; Shulhan Arukh, Even HaEzer 154:3). 


The court forces men to divorce their wives only if 
they were married to women unfit to marry them — 
nioa xx pyr pr: Whoever marries a woman for- 
bidden to him, such as a priest marrying a divorcée, a 
halala, or awoman who has had sexual relations with a 
man forbidden to her by the Torah [zona]; or any Jew of 
fit lineage who marries a mamzeret, is forced to divorce 
her (Rambam Sefer Kedusha, Hilkhot Issurei Bia 17:7; 
Shulhan Arukh, Even HaEzer 6:1). 


LANGUAGE 
Feed [akhsuha] barley - ww mX: Similar to the 
Hebrew word kesisa, meaning gnawing raw food, 
akhsuha refers to the consumption of something in an 
unusual manner, such as chewing on unground barley. 
The Rivan cites an alternative reading of avsuha, which 
means to force-feed him like an animal. 
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HALAKHA 


If someone married a woman...and she did not 
give birth - a K.W twa: Ifa man was mar- 
ried to a woman for ten years without her bearing 
children, he is forced to divorce her and give her 
payment of the marriage contract, in accordance 
with Rav Tahalifa. In places where it is permitted, he 
may instead marry an additional woman instead 
of divorcing his present wife. The Rama cites an 
opinion that this halakha applies only if he had no 
viable offspring. However, if he had a child, even if 
he has not yet fulfilled the mitzva to be fruitful and 
multiply, he is not compelled to divorce her (Rivash). 
Nowadays, the halakhic practice is never to force 
a man to divorce his wife in such cases (Rambam 
Sefer Nashim, Hilkhot Ishut 15:7; Shulhan Arukh, Even 
HaEzer 154:10). 


Perek VII 
Daf 77 Amud b 


HALAKHA 


| will live with him under the supervision of 
witnesses — *ID3 FT72 NIV: In the case of a 
man who developed blemishes for which he is 
forced to divorce his wife, if she prefers to stay with 
him, she may do so. However, if he is afflicted with 
boils, the court does not allow them to live together, 
as the disease consumes his flesh. If the wife still 
does not want a divorce and offers to set up wit- 
nesses to make sure they are not secluded together, 
her offer is accepted. Conversely, if the wife is child- 
less, and certainly if she is forbidden to him, even 
if she says she will not be alone with him without 
witnesses, her proposal is not accepted (Rambam 
Sefer Nashim, Hilkhot Ishut 25:12, 15:7; Shulhan Arukh, 
Even HaEzer 1541,10). 
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And Rav Tahalifa bar Avimi said that Shmuel said: Even in the 
case of someone who married a woman and stayed with her for 
ten years and she did not give birth," the court forces him to 
divorce her, as he is in violation of a positive mitzva. The Gemara 
poses a question: We learned in the mishna: And these are the 
defects for which the court forces him to divorce his wife: One 
afflicted with boils or one who has a polyp. Granted, according 
to Rav Asi, only cases in which the court compels a divorce by 
rabbinic law are taught in the mishna, but those that are by Torah 
law, such as a widow married to a High Priest, are not taught. 
However, according to Rav Tahalifa bar Avimi, let the mishna 
also teach that if he married a woman and stayed with her for 
ten years and she did not give birth, the court forces him to 
divorce her, as this is also a rabbinic enactment. 


Rav Nahman said: This is not difficult, as in this case the mishna 
discusses someone who is forced to divorce his wife by verbal 
means alone, but in that case it is referring to compelling him by 
beating him with rods." Although the court does compel a man 
to divorce his wife if she has not had children, the court does 
so only by speaking with him. Rabbi Abba strongly objects to 
this: Can there be a halakha of coercion by verbal means alone? 
But the verse states: “A servant will not be corrected by words” 
(Proverbs 29:19). Rather, Rabbi Abba said: Both this and that 
are referring to coercion by beating him with rods, 


HALAKHA 


With rods — iwa: Whenever the Sages ruled that the husband 
must divorce his wife he is forced to do so, even by beating him with 
rods. Some maintain that if the Gemara does not state: The court 
orces him to divorce, but merely says: He must divorce, this means 
he is not compelled by striking him with rods, but the court simply 
ells him that he is in violation of rabbinic law and is a criminal. The 
Rema writes, based on the Rosh, that, as this is a matter of dispute 
among the halakhic authorities, one should be stringent and not 


Physical coercion should be employed only if he married a woman 


use rods, in order to avoid the question of a forced bill of divorce. 


When physical coercion is not used, he is not excommunicated 
either (Mordekhai), but the court has the right to apply other mea- 
sures as a means of coercion, such as prohibiting commercial trans- 
actions with him (Sha‘arei Dura; Maharik), banning the circumcision 
and burial of his sons (Teshuvot Binyamin Zeev), and other methods 
of coercion to which the court has access. The Rivash says that all of 
these means of coercion apply to coercing a man to give his wife 
a bill of divorce, but the methods of striking with rods and excom- 
munication may be used in order to force him to fulfill any of his 
legal obligations (Rambam Sefer Nashim, Hilkhot Ishut 15:7; Shulhan 
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Arukh, Even HaEzer 154:21). 


but there, with regard to the blemishes specified in the mishna, 
if she says: I want to be with him, we leave her alone with him 
and do not force a divorce, whereas here, in the case of awoman 
who has not given birth, even though she says: I want to be with 
him, we do not leave her alone, as her husband is neglecting the 
mitzva to be fruitful and multiply. The Gemara raises a difficulty: 
But there is the case of a husband afflicted with boils, where even 
though she says: I want to be with him, we do not leave her 
alone with him. As we learned in the mishna: Apart from a 
situation where her husband is afflicted with boils, because it 
consumes his flesh. And yet this halakha is taught in the same 
mishna as the others, which indicates that our above analysis is 
incorrect. 


The Gemara answers: Even so, there is a difference between these 
cases, as there, with regard to a man with boils, if she says: Iam 
willing to live with him under the supervision of witnesses; that 
is, I will not seclude myself with him but I will nevertheless remain 
his wife, we leave her alone. However, here, even though she 
says: I will live with him under the supervision of witnesses," we 
do not leave her alone, but rather force him to divorce her. 
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It is taught in a baraita: Rabbi Yosei said: A certain Elder from 
among the residents of Jerusalem told me that there are twenty- 
four types of patients afflicted with boils, and with regard to all of 
them the Sages said that sexual relations are harmful to them, and 
those afflicted with ra'atan, a severe skin disease characterized by 
extreme weakness and trembling, are harmed even more than all 
of the others. The Gemara asks: From where and how does this 
disease come about? The Gemara answers: As it is taught in a 
baraita: One who let blood and immediately afterward engaged in 
sexual relations will have weak [vitaykin]' children. If both of 
them let blood and then engaged in sexual relations, he will have 
children afflicted with ra‘atan. Rav Pappa said in response: We 
said this only if he did not taste anything between bloodletting 
and intercourse, but if he tasted something we have no problem 
with it, as it is not dangerous. 


The Gemara inquires: What are the symptoms of raatan? His eyes 
water, his nose runs, drool comes out of his mouth, and flies rest 
upon him. The Gemara further inquires: And what is his cure to 
remove the insect found in his head, which is associated with this 
illness? Abaye said: One takes pila' and ladanum [lodana],® which 
are types of grasses; and the ground shell of a nut;" and shavings 
of smoothed hides;" and artemisia [kelil malka];° and the calyx 
ofa red date palm. And one cooks them together and brings the 
patient into a marble house,’ i.e., one that is completely sealed. And 
if there is no marble house available, the one performing the treat- 
ment brings the patient into a house whose walls have the thickness 
of seven bricks and one small brick. 


Ladanum - xan: Apparently this is the sap of a species s of the Artemisia [kelil malka] - xabn bbs: According to Asaf HaRofeh, 


plant called cistus. The cistus is an evergreen bush with simple, 
creased flowers that is found all over Israel. Cistus flowers are 
large and white or pink, depending on the particular species, and 
at the end of the summer the fruits ripen into a uniquely shaped 
capsule. Cistus sap has been widely used since ancient times as a 
common medicine. Nowadays it is mainly used as an ingredient 


in cosmetics and perfumes. 


Cistus bush with flowers 


Marble house — 


contamination. 


wrt xma: The Gemara here and other 
sources imply that this was a building designated for surgi- 
cal procedures. It is possible that a structure of this kind was 
used because it was closed off and relatively free of external 


kelil malka is a plant from the genus Artemisia, certain types of 
which are found in Israel. These plants grow on plains and in 
sandy areas and bear small flowers. An essential oil extracted 
from some kinds of artemisia has been widely used as a medicine 
since ancient times. 


Artemisia capsules 


Artemisia flowers 


———— Backerounp 
Those afflicted with ra‘atan - jnx1 bya: This disease, 
mentioned in the Talmud and various midrashim, has not 
been definitively identified, and there are several theories 
as to its nature. However, the most likely explanation is 
that it refers to Hansen's disease, colloquially known as 
leprosy, which is distinct from the biblical disease com- 
monly translated this way and discussed at length in the 
Talmud. 

Hansen's disease appears in different forms, one of 
which is in line with the description here in the Talmud. In 
addition to a severe toughening of the skin which causes 
a loss of feeling in that area or to the entire limb, the ail- 
ment also causes a great deal of mucus to flow from the 
nose. For various reasons, in later stages this illness causes 
serious wounds and gangrene, which rots away the exter- 
nal limbs. The disease is infectious but it requires close, 
prolonged contact for contagion to occur. Nevertheless, 
due to the severity of this illness and the inability of those 
in talmudic times to treat it, they were extremely careful 
about any kind of contact, not only direct contact with 
the infected patient but even with flies that touched the 
secretions of those afflicted with the disease, or anything 
they may have touched. 

The matter of the insect in the brain, however, is not at 
all clear in this context. It might be connected to a differ- 
ent disease brought about by parasites. Various types of 
parasites, such as hookworms, travel from place to place 
in the body and can cause serious damage to the afflicted. 


Weak [vitaykin] - Pp: The source of this word and its 
precise meaning are unclear. According to Rav Binyamin 
Musafia it comes from the Greek @@toukdc, phthisikos, 
meaning one who is sick with a degenerative illness, pri- 
marily tuberculosis. Others assert that it is derived from 
the Greek éxtikdc, hektikos, which, among its various 
meanings, refers to one who is sick with a dangerous 
illness, or tuberculosis. 


Pila - Kha: Apparently from the Greek pňov, fullon, 
meaning vegetable or grass. In addition to being a gen- 
eral term, it is also the name of specific plants, such as 
those belonging to the genus Mercurialis. Some claim that 
the Sages were referring to laurel leaves. 


Ladanum [/odana] - xan: From the Greek Addavov, 
ladanon, or the Latin laudanum, which refers to the sap 
extracted from this plant. Some assert that its original 
derivation is the Hebrew word lot (see Genesis 43:11). 


The ground shell of a nut [deegoza] — xtiate7 KIVA: 
Rashi and other commentaries explain this in accordance 
with our reading of the text. The Arukh presents an alter- 
nate version of the text which reads de‘azga, meaning 


pieces of glass. 


And shavings of smoothed hides [de‘ashpa] - NTN 
MW: According to the alternate version of the text 
which reads de‘ashpekha, this refers to the material that 
cobblers, ushphakhim, shave off of the leather. 
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NOTES 


Attach himself to them - 73 J192: According to Rashi 
and the Rivan this means that he would cling to them 
when he studied without concern, as he relied on the 
merit of the Torah to protect him from illness. Rabbi Yaakov 
Emden and the author of Ahavat Eitan state that as he was 
occupied with the public mitzva of teaching Torah he was 
not worried that he might be harmed. Although there is a 
principle that one may not rely on a miracle in an obviously 
dangerous situation, there is an exception for one engaged 
in the performance of a public mitzva. In contrast, the Ritva 
maintains that Rabbi Yehoshua ben Levi would stay close 


dance with the principle discussed in tractate Sota (21a) that 
he Torah protects those who occupy themselves with it 
even when they are not involved in its study. 


If it bestows grace — myn jf ox: The Maharam Schiff 
explains that if the Torah actively provides grace, it will 
certainly not cause people to lose their grace. Since those 
afflicted with ra‘atan are extremely repulsive, as explained 
earlier, God will certainly ensure that those who study Torah 
will not end up in such a state. 
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And the one performing the treatment pours three hundred cups 
of this mixture on the patient’s head until his skull is soft, and 
then he tears open the patient’s skull to expose his brain, and 
brings four myrtle leaves and lifts up each time one foot of the 
insect that is found on the patient’s brain, and places one leaf 
under each foot of the insect so as to prevent it from attempting 
to cling to his brain when it is forcibly removed, and subsequently 
takes it with tweezers. And he then burns the insect, because if 
he does not burn it, it will return to him. 


Rabbi Yohanan would announce: Be careful of the flies found 
on those afflicted with ra‘atan, as they are carriers of the disease. 
Rabbi Zeira would not sit in a spot where the wind blew from 
the direction of someone afflicted with ra‘atan. Rabbi Elazar 
would not enter the tent of one afflicted with ra‘atan, and Rabbi 
Ami and Rabbi Asi would not eat eggs from an alley in which 
someone afflicted with raatan lived. Conversely, Rabbi Yehoshua 
ben Levi’ would attach himself to them" and study Torah, say- 
ing as justification the verse: “The Torah is a loving hind and a 
graceful doe” (Proverbs 5:19). Ifit bestows grace" on those who 
learn it, does it not protect them from illness? 


When Rabbi Yehoshua ben Levi was on the verge of dying, they 
said to the Angel of Death: Go and perform his bidding, as he 
is a righteous man and deserves to die in the manner he sees fit. 
The Angel of Death went and appeared to him. Rabbi Yehoshua 
ben Levi said to him: Show me my place in paradise. He said to 
him: Very well. Rabbi Yehoshua ben Levi said to him: Give me 
your knife that you use to kill mortals, lest you frighten me on 
the way. He gave it to him. When he arrived there, in paradise, 
he lifted Rabbi Yehoshua so he could see his place, and he showed 
it to him. Rabbi Yehoshua jumped and fell into that other side, 
thereby escaping into paradise. 


The Angel of Death grabbed him by the corner of his cloak. 
Rabbi Yehoshua ben Levi said to him: I swear that I will not 
come with you. The Holy One, blessed be He, said: Ifhe ever in 
his life requested dissolution concerning an oath he had taken, 
he must return to this world with the Angel of Death, as he can 
have his oath dissolved this time also. If he did not ever request 
dissolution of an oath, he need not return. Since Rabbi Yehoshua 
had in fact never requested dissolution of an oath, he was allowed 
to stay in paradise. The Angel of Death said to him: At least 
give me my knife back. However, he did not give it to him, as he 
did not want any more people to die. A Divine Voice emerged 
and said to him: Give it to him, as it is necessary to kill the 
created beings; death is the way of the world. Elijah the Prophet 
announced before him: Make way for the son of Levi, make 
way for the son of Levi. 


Rabbi Yehoshua ben Levi- 1) Ja ywi ay: One of the greatest 
amora’im of the first generation in Eretz Yisrael, Rabbi Yehoshua 
ben Levi was, according to some opinions, the son of Levi ben 
Sisi, one of the outstanding students of Rabbi Yehuda HaNasi. 
Apparently, Rabbi Yehoshua ben Levi himself was one of Rabbi 
Yehuda HaNasi’s younger students. Many halakhic disputes are 
recorded between him and Rabbi Yohanan, who was apparently 
his younger disciple-colleague. In general, the halakha is ruled 
in accordance with the opinion of Rabbi Yehoshua ben Levi, 
even against Rabbi Yohanan, who was the leading authority 


at that time. 


Rabbi Yehoshua ben Levi was also a renowned teacher of 


PERSONALITIES 


aggada. Because of the great esteem in which he was held, 
aggadic statements in his name are cited at the end of the six 
orders of the Mishna. 

A great deal is told of his piety and sanctity; he is regarded as 
one of the most righteous men who ever lived. He was famous 
as a worker of miracles, as one to whom Elijah the Prophet 
appeared, and as one whose prayers were always answered. 

He taught many students. All of the Sages of the succeeding 
generation were Rabbi Yehoshua ben Levi's students to some 
degree and all cite Torah pronouncements in his name. His 
son, Rabbi Yosef, was also a Torah scholar and married into the 
family of the Nasi. 
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Rabbi Yehoshua ben Levi went and found in paradise Rabbi 
Shimon ben Yohai’ sitting on thirteen golden stools [takh- 
tekei].' Rabbi Shimon ben Yohai said to him: Are you the son 
of Levi? He said to him: Yes. Rabbi Shimon said to him: 
Was a rainbow ever seen in your days? He said: Yes. Rabbi 
Shimon retorted: If so, you are not the son of Levi, as he is a 
completely righteous man. During the lifetimes of completely 
righteous people no rainbows are visible, as they are a sign that 
the world deserves to be destroyed by a flood; whereas the 
merit of the righteous protects the world from such things. The 
Gemara comments: And that is not so, for there was no rain- 
bow seen at all during the lifetime of Rabbi Yehoshua, but he 
thought: I do not want to take credit for myself by presenting 
myself as such a righteous person. 


The Gemara relates a similar incident: Rabbi Hanina bar 
Pappa was a friend of the Angel of Death and would see him 
frequently. When Rabbi Hanina was on the verge of dying, 
they said to the Angel of Death: Go and perform his bidding. 
He went before him and appeared to him. He said to the 
angel: Leave me for thirty days until I have reviewed my 
studies, for they say: Happy is he who comes here, to para- 
dise, with his learning in his hand. He left him, and after 
thirty days he again went and appeared to him. He said to 
the Angel of Death: Show me my place in paradise. He said 
to him: Very well. Rabbi Hanina said to him: Give me your 
knife, lest you frighten me on the way. The Angel of Death 
said to him: Do you wish to do to me as your friend Rabbi 
Yehoshua ben Levi did, and escape? 


He said to him: Bring a Torah scroll and see: Is there any- 
thing written in it that I have not fulfilled? I am therefore 
worthy of entering Paradise alive, as did Rabbi Yehoshua ben 
Levi. He said to him: But did you attach yourself to those 
afflicted with ra‘atan and study Torah, as he did? The Gemara 
comments: And even so, despite the fact that he was not equal 
to Rabbi Yehoshua ben Levi, when he passed away a pillar 
of fire separated him from everyone. And it is learned as a 
tradition that a pillar of fire separates in this manner only for 
one in a generation or for two in a generation. 


PERSONALITIES 


Rabbi Shimon ben Yohai — »xm¥ {2 iyaw 227; Rabbi Shimon ben 
Yohai is among the greatest tanna’im of the generation prior to 
he redaction of the Mishna. Rabbi Shimon was the preeminent 
student of Rabbi Akiva and he considered himself Rabbi Akiva’s 


ery of both halakha and aggada, and his statements can be 
ound on all topics in every tractate of the Talmud. Although 
halakha is not always ruled in accordance with Rabbi Shimon 
ben Yohai’s opinion, especially in disputes with Rabbi Yosei and 
Rabbi Yehuda, with regard to several core issues, the halakha 


is in accordance with his opinion. Rabbi Shimon had his own, 


unique method of deriving halakha from the Torah: He factored 
in the rationale of the verse and inferred halakhic conclusions 
from the Bible based on the spirit and purpose of the halakha. 


spiritual heir. Rabbi Shimon’s greatness was manifest in his mas- 


Rabbi Shimon traveled to Rome as an emissary of the Jewish 


people but he harbored profound enmity toward the Romans. 


Because he made no attempt to conceal his feelings, he was 
sentenced to death in absentia by the Romans and forced into 
hiding for many years. He was an ascetic by nature who was very 
exacting, and was famous in his generation for his righteousness 
and his performance of miracles. There are many anecdotes 


related in the Talmud about miraculous acts that he performed. 


The Sifrei, a collection of halakhic derivations from the books 


of Numbers and Deuteronomy, was developed in his study hall. 
He is also the primary figure in the fundamental book of kabbala, 


the Zohar. His greatest students were Rabbi Yehuda HaNasi; 
Rabbi Shimon ben Yehuda; and his son, Rabbi Elazar ben Rabbi 
Shimon, who was also among the most prominent tanna‘im. 


LANGUAGE 


Stools [takhtekei] — pean: Related to the Middle Persian 


taxtaga, which means a throne. 
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BACKGROUND 

Beets [teradin] - TW: Teradin in this context refers to beets, 
Beta vulgaris cicla, which are generally called silka in the 
Talmud. This plant is an annual garden vegetable from the 
Chenopodiaceae family. Its large, fleshy leaves grow up to 
15-30 cm in length and are edible when cooked. Their taste 
is similar to that of spinach. Nowadays, the leaves are also 
used as bird food. 


Hizmei — "apt: This is probably the bush Ononis antiquorum L. 
from the Papilionaceae family, more commonly known at the 
tall spiny rest-harrow. It is a small, thorny bush whose height 
is 25-70 cm and is commonly found in fields and riverbeds. 
The leaves of the plant are usually clover-shaped and its side 
branches are thorny and tend to branch out. 


Tall spiny rest-harrow 
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Due to the pillar of fire they could not go near Rabbi Hanina bar 
Pappa to attend to his burial. Rabbi Alexandri approached him 
and said: Make the pillar of fire disappear in honor of the Sages. 
He did not pay attention to him. He said: Make it go away in 
honor of your father. Again he did not pay attention to him. 
Finally he said: Make it go away in your own honor, at which 
point the pillar disappeared. Abaye said: The purpose of the 
pillar of fire is to exclude him from the company of those who 
have not fulfilled even one letter of the Torah. Rav Adda bar 
Mattana said to him: It comes to exclude him from the Master 
himself, who does not have a guardrail for his roof. Rav Adda 
bar Mattana took this opportunity to rebuke Abaye. The Gemara 
comments: And that is not so as he in fact did have a guardrail, 
but the wind had just blown it off at that time. 


Rabbi Hanina said: For what reason are there no people 
afflicted with ra‘atan in Babylonia? Because the Babylonians 
eat beets [teradin]® and drink beer made from the hizmei® 
plant. Rabbi Yohanan said: For what reason are there no 
lepers in Babylonia? Because they eat beets, drink beer, and 
bathe in the waters of the Euphrates, all of which are good for 
the body. 
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As discussed in the introduction to this chapter, there are three primary categories 
of situations that can result in a court-mandated conclusion to a marriage: Vows, 
inappropriate conduct, and blemishes. 


With regard to vows, the conclusion is that the Sages intervened to establish halakhot 
only about vows that impinge directly on the married life of the couple. If the couple 
got married with an explicit stipulation that there would be no vows incumbent 
upon them, and it was later discovered that there were in fact vows at the time of 
the betrothal, this can invalidate the marriage retroactively and render the marriage 
contract irrelevant. 


Vows taken during the time of the marriage present additional complications. After 
a fundamental discussion with regard to how it is possible to take a vow that contra- 
dicts prior obligations, the conclusion is that any vow that withholds from the wife 
benefits to which she is entitled, whether directly or indirectly, grants her the right 
to a divorce and to full payment of her marriage contract. This is true regardless 
of whether the vow concerns a fundamental part of the marriage, such as conjugal 
rights or the right to sustenance, or whether the vow relates to the ordinary life of 
a married couple. Although the wife is entitled to a divorce and payment of her 
marriage contract in all of these cases, there are distinctions between them with 
regard to the amount of time allotted to the husband to alleviate the problem before 
being compelled to divorce her. In situations where the distress or difficulty to the 
wife is greater, the court will compel a divorce with greater urgency. 


Inappropriate conduct by the wife constitutes a direct violation of the implicit terms 
of the marital agreement. Therefore, immodest behavior or violations of halakha that 
relate to interactions between the husband and wife constitute grounds to divorce 
the wife without payment of her marriage contract. This is equally true of situations 
where the husband compels the wife to act in a manner that contradicts norms of 
appropriate behavior; in such cases the husband will be compelled to divorce his 
wife with full payment of her marriage contract. 


With regard to physical blemishes, the conclusion is that certain types of esthetic 
flaws constitute grounds for invalidating the marriage or forcing a divorce. However, 
in this regard there is a distinction between the husband and the wife. Whereas 
relatively minor defects are considered blemishes when it comes to the wife, only the 
existence of major blemishes in the husband, as defined in the Mishna and Gemara, 
are grounds to compel him to divorce her and pay for her marriage contract if she 
so desires. 


There is also a distinction between visible blemishes and hidden ones. With regard 
to visible blemishes, the husband is generally assumed to have seen them and 
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agreed to accept them, so that he cannot subsequently claim to have been deceived. 
However, hidden blemishes that he discovers only after getting married can be 
grounds for invalidating the betrothal retroactively. The detailed analysis of this 
topic led to a more general discussion about the burden of proof in civil cases where 
opposing claims are advanced by the two parties with regard to the timing of an event 
that could potentially invalidate a transaction retroactively. The accepted halakhic 
conclusion is that the burden of proof falls on the individual in whose domain 
the uncertainty developed. 
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This chapter discusses the halakhot that govern usufruct property that a woman 
brings into a marriage. There is a principle that any property that is not part of a 
woman's dowry that she owns prior to marriage, or property that she inherits during 
the marriage, remains hers. However, it is permitted for the husband to use it and 
eat from its produce. 


This dual ownership of usufruct property, whereby the wife owns the principal and 
the husband owns the rights to the produce, raises a host of problems concerning 
the rights to sell the property or transfer its produce to someone else. There are 
also numerous details and distinctions concerning this issue, such as the difference 
between the husband’s rights to the property during betrothal and during marriage, 
and his rights if he is a yavam performing levirate marriage. 


Another issue that arises is how to care for the usufruct property so that it does 
not deteriorate, as well as ensure that it yields produce from which the husband 
benefits. To resolve this issue, it is necessary to define precisely what is considered 
the principal and what is considered produce, which is not at all obvious in certain 
cases where the principal does not renew itself and is slowly consumed. 


Yet another relevant issue is the status of the usufruct property if the wife gets 
divorced, especially in cases where certain processes taking place are not yet com- 
plete, e.g., a usufruct field whose fruits have not yet been picked, or a husband who 
spent money on caring for his wife’s usufruct field but was not yet reimbursed for 
his expenses. 


These questions and the issues related to them will be the primary topics of discus- 
sion in this chapter. 
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MISHNA W® regard to a woman to whom 


property was bequeathed before she 
was betrothed, and she was then betrothed, Beit Shammai 
and Beit Hillel agree that she may sell or give the property as a 
gift, and the transaction is valid. However, if the property was 
bequeathed to her after she was betrothed,” Beit Shammai 
say: She may sell it as long as she is betrothed, and Beit Hillel 
say: She may not sell it." Both these, Beit Shammai, and those, 
Beit Hillel, agree that if she sold it or gave it away as a gift, the 
transaction is valid. 


Rabbi Yehuda said that the Sages said before Rabban Gamliel: 
Since he acquired the woman herself through betrothal, will he 
not acquire the property from the moment of their betrothal? 
Why, then, is her transaction valid? Rabban Gamliel said to them: 
With regard to the new property that she inherited after marriage, 
we are ashamed," because it is unclear why she cannot sell it, as 
it is hers; and you also seek to impose upon us a prohibition with 
regard to the old property that she owned beforehand? 


If the property was bequeathed to her after she was married,’ 

both these, Beit Shammai, and those, Beit Hillel, agree that if 
she sold the property or gave it away, the husband may repos- 
sess it from the purchasers. If she inherited the property before 

she was married and then was married, Rabban Gamliel says: 
If she sold or gave the property away," the transaction is valid. 
Rabbi Hanina ben Akavya said that the Sages said before 

Rabban Gamliel: Since he acquired the woman through 
marriage, will he not acquire the property? Rabban Gamliel said 

to them: With regard to the new property we are ashamed, and 

you also seek to impose upon us a prohibition with regard to the 

old property? 


Rabbi Shimon distinguishes between one type of property and 
another type of property: Property that is known to the hus- 
band she may not sell once she is married, and if she sold it or 
gave it away, the transaction is void. Property that is unknown 
to the husband she may not sell, but if she sold it or gave it away, 
the transaction is valid." 


NOTES 


She may sell it...she may not sell it - s327 xb.oipan: Several 
commentaries are puzzled by the fact that the dispute in the 
mishna focuses on a sale but omits any mention of a gift, and 
yet the tanna subsequently states that if she sold the property 
or gave it away as a gift her action is binding (Mishne LaMelekh). 
One explanation is that there is a difference between a sale and 
a gift: In the case of a sale, the woman receives money from 
he purchaser. The husband may then use that money to buy 
and after their marriage and use the produce. In the case of a 
gift, though, the woman receives nothing in return. Therefore, 
even Beit Shammai may agree that she should not give the 
property as a gift ab initio, and they consequently disputed only 
he halakha of a sale. However, after the fact, everyone agrees 
hat both a sale and a gift are valid. This suggestion would also 
explain why the mishna states: These and those agree, rather 
han: Beit Hillel agree (Shevet Sofer). See also Likkutei Hever ben 
Hayyim, which discusses this issue. The Hatam Sofer suggests 
a different distinction between a sale and a gift based on 
Tosefot Yom Tov that it is not actually prohibited for her to sell 
the property; rather, the purchaser is prohibited from buying 
it, a distinction that is not applicable to a gift. 


With regard to the new we are ashamed - ux mwng by 
Dwa: In the Jerusalem Talmud it is explained that new property 
refers to property that came into her possession after her mar- 


riage, while old property refers to that which she inherited before 
her marriage. See the comments of Rabbeinu Tam in Tosafot, as 
well as the Shita Mekubbetzet, for other explanations of new and 
old property. Some explain that Rabban Gamliel maintains: We 
are ashamed of the new property in a case where the sale is void 
because the husband benefits on a regular basis from the rights 
o the produce of his wife's property, which were granted to him 
by the Sages. In contrast, his obligation to ransom her if she is 
aken captive, which the Sages imposed on him in exchange for 
hese rights, is a rare occurrence. Others contend that the phrase 
we are ashamed is relevant because in the case of new property, 
he land itself is seized from the purchaser even though the 
husband has rights to the produce alone (Shita Mekubbetzet), or 
because this is the halakha despite the fact that the money the 
woman receives is transferred to the possession of her husband 
in any case (Ayyelet Ahavim). 


Rabban Gamliel says: If she sold or gave away — Srna mn 
TN TPA DN Wix: Tosafot and some other early authorities 
have an alternative version that reads: She may sell and give 
away, and it is valid. This alternative reading is rejected by Rashi. 
However, the text of the Jerusalem Talmud is similar to the alter- 
native version, and the Ramban notes that the text of the Jeru- 
salem Talmud is generally highly reliable, as it was not corrected 
by editors based on their own reasoning. 


HALAKHA 


Property was bequeathed to her after she was 
betrothed - mp xniwna mpz) A 19: If a betrothed 
woman inherited property after her betrothal, she should 
not sell it ab initio, but if she did so or gave it away as a 
gift, her transaction is valid, in accordance with the opinion 
of Beit Hillel (Rambam Sefer Nashim, Hilkhot Ishut 22:8; 
Shulhan Arukh, Even HaEzer 90:11). 


Known and unknown property - DYR) DYTI DDD 
Dwyn: The halakha that a husband may repossess the 
property sold by his wife applies only to property of 
which he was aware at the time. However, if she came 
into possession of property that he knew nothing about, 
she should not sell it ab initio, but if she sold it before he 
became aware of the property, her transaction is valid. This 
ruling is in accordance with the opinion of Rabbi Shimon, 
as the discussion of the Gemara is in accordance with his 
opinion (Rambam Sefer Nashim, Hilkhot Ishut 22:8; Shulhan 
Arukh, Even HaEzer 90:11). 


BACKGROUND 

Betrothal and marriage - pity pore: The effecting 
of Jewish marriage is divided into two distinct parts. In 
he first stage, betrothal, the bond created between the 
man and woman is so strong that afterward a woman 
would require a divorce before she would be permitted 
o marry another man. Similarly, sexual relations between 
a betrothed woman and another man are considered 
adulterous and are punishable by death. At this stage, 
he betrothed couple may not yet live together as man 
and wife, and most of the couple's mutual obligations do 
not yet apply. The second stage of the marriage process 
ollows the betrothal. Marriage takes effect by means of 
he wedding ceremony, when the bride and groom come 
under the bridal canopy and enter their home or spend a 
ew private minutes secluded together, symbolizing their 
union. This immediately confers both the privileges and 
he responsibilities associated with marriage upon the 
newlywed couple. After marriage, if one spouse dies, all 
he halakhot of mourning for a close blood relative apply 
o the surviving spouse. If the wife of a priest dies, he 
is permitted to contract ritual impurity in order to bury 
her. In addition, all the monetary rights and obligations 
applying to married couples take effect after marriage. 
Nowadays betrothal and marriage are both performed in 
a single ceremony, but in talmudic times there was usually 
a yearlong gap between the two. 


NY pw: KETUBOT: PEREK VIII: 78A 85 


86 


This file may not be reproduced or distributed in any form without express permission from the publisher 


rr 7D KIT MWY] NW N TI 
P297 NOD NIW 


DNAMI- KONIN IVIT NY 
ap) imat - XDD 


NaN TAD TRR 3 AD IMDA DN 
ADD AMDI ONT KW KYN POP 
Am WN AMA WWR - KPP 
-NTP DN MaA K? - ANAT? 

Dp 


PORD yay 29) ay TTP TT TE” 
ix TOTAN TPM a7 amt wos 
TAIN 


G E M A The Gemara asks: What is different in 

the first clause of the mishna, when she 
inherited property before she was betrothed, such that Beit 
Shammai and Beit Hillel do not disagree, and what is different in 
the latter clause, when she inherited property after betrothal, such 
that they disagree? If the dispute concerns the right to her property 
after she is betrothed, what difference does it make whether her 
ownership began before or after the betrothal? 


The Gemara answers that the Sages of the school of Rabbi Yannai 
say: In the first clause, where she inherited the property before her 
betrothal, the inheritance was bequeathed to her during a period 
when she had rights to her property, whereas in the latter clause, 
the inheritance was bequeathed to her during a period when he had 
rights to her property. 


The Gemara raises a difficulty: If, in the latter clause the property 
was bequeathed to her when he had rights to it, why is the trans- 
action valid when she sold it or gave it away? Rather, in the first 
clause, where she inherited the property before her betrothal, it 
certainly was bequeathed to her when she had rights to it and it 
therefore fully belongs to her. However, in the latter clause, where 
she inherited it after her betrothal, one can say that perhaps during 
this time she has rights to it, or say that perhaps during this time 
he has rights to it." Since the ownership of the property is a matter 
of uncertainty, Beit Hillel rule that she may not sell ab initio, but 
if she sold it or gave it away, the transaction is valid. 


§ The mishna states that Rabbi Yehuda said that the Sages said 
before Rabban Gamliel: Since he acquired the woman herself 
through betrothal, will he not acquire the property from the moment 
of their betrothal? A dilemma was raised before the Sages: When 
Rabbi Yehuda cited this question of the Sages, was he referring to 
her selling the property ab initio, which is permitted only according 
to Beit Shammai, or was he referring to the sale after the fact," which 
is valid even according to Beit Hillel? 


NOTES 


Say she has rights to it, say he has rights to it - AMs12 We 
imata Wx: Rashi explains that at the time of the betrothal the 
husband's ownership is in doubt, as he may or may not marry her. 
However, according to the Ra’avad, the Gemara’s statement: 
Say she has rights to it, does not refer to uncertainty with regard 
o whether he will marry her; rather, the uncertainty is with regard 
o the legal rights of the woman and her husband when they are 
betrothed. On the one hand, a husband is not entitled to the pro- 
duce of his wife's property until they are married, which indicates 
hat the property is in her possession. On the other hand, since she 
will soon be married and he will gain rights to the use of all her 
property, she may not do as she pleases with the property. In the 
Jerusalem Talmud, it is stated that during their betrothal, she and 
he both have rights to it, which appears to parallel the Ra’avad’s 
interpretation. 


Was he referring to selling the property ab initio or to the sale 
after the fact — TIWN ix abnnsbw: There are several different 
interpretations of this question, which are closely related to the 
various versions of the text of both the mishna and the Gemara. 
An additional relevant feature of this discussion is that the early 
commentaries had a manuscript version of Rashi that included 
an alternative explanation, but there are different versions of this 
manuscript as well. Rashi’s explanation as it appears in the printed 
text, which is the second interpretation cited by Tosafot as well as 
what appears to be the interpretation of the Rif, is that the question 
is whether the Sages were referring to Beit Shammai’s opinion 
that she may sell ab initio, or to the later clause that says that if she 
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sold or gave it away her act is binding after the fact according to 
Beit Hillel as well. 

Rashi’s explanation cited from other manuscripts is that the 
Gemara’s question refers to the first case of a woman who was not 
betrothed and sold or gave away property: Do the Sages mean 
hat she should not sell it ab initio, but if she did both Beit Sham- 
mai and Beit Hillel agree the transaction is valid, or do they mean 
hat even after the fact the sale is invalid? The Rivan cites a third 
opinion in the name of Rashi that the question refers to Rabban 
Gamliel’s statement that we are ashamed about the old property: 
Does Rabban Gamliel agree with Beit Shammai that she may sell 
it ab initio, or does he accept Beit Hillel's ruling that only after the 
fact if she sold it her act is binding? See the Ritva and the Rivash, 
who both offer slight variations of this interpretation. 

Rabbeinu Tam contends that the issue is whether the question 
of: Since he acquired the woman herself through betrothal, will 
he not acquire the property from the moment of their betrothal, is 
meant ab initio: Do they maintain that even a woman who inher- 
ited property before her betrothal should not sell it in that situation, 
or are they questioning the halakha concerning one who inherited 
and then sold property after she was betrothed? In other words, 
although the mishna states that if she sold her property after she 
was already betrothed, both Beit Shammai and Beit Hillel agree 
that the transaction is valid, perhaps, according to the second 
opinion, the Sages who posed this question believe that it should 
rightfully be void, like a sale performed by a married woman. This 
interpretation is accepted by the Rashba and the Ritva, and it is also 
the opinion of the Ba'al HaMaor. 
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The Gemara replies: Come and hear an answer to this question, 
as it is taught in a baraita: Rabbi Yehuda said that they said 
before Rabban Gamliel: Since this one, when she is fully 
married, is legally his wife, and that one, when she is merely 
betrothed, is legally his wife, therefore, just as for this married 
one her sale is void, so too, for this betrothed one her sale 
should be void. Rabban Gamliel said to them: With regard to 
the new property, which she inherited after marriage, we are 
ashamed of this ruling, while you seek to impose upon us 
the same ruling even with regard to the old property that she 
owned beforehand? Learn from this that Rabbi Yehuda stated 
his question with regard to the halakha of a case brought after 
the fact, as they claim that the sale should be void. The Gemara 
concludes: Indeed, learn from this that it is so. 


It is taught in a baraita: Rabbi Hanina ben Akavya said that 
Rabban Gamliel did not respond to the Sages in that manner." 
Rather, this is what he replied to them: No, if you said that the 
sale is void with regard to a married woman, concerning whom 
the husband has many rights, as her husband is entitled to items 
she has found and to her earnings and to the right to nullify her 
vows, will you say the same with regard to a betrothed woman, 
whose husband is not entitled to items she has found, nor to 
her earnings, nor to the right of nullification of her vows? 


The Sages said to him: My teacher, this reasoning is accepted if 
she sold it for herself before she was married, but if she was 
married and afterward sold the property she had earlier inher- 
ited, what is the halakha? Rabban Gamliel said to them: Even 
this one may sell the property and gives it away, and her action 
is valid. They said to him: Since he acquired the woman, will 
he not acquire the property? He said to them: With regard to 
the new property she inherited later we are ashamed, and now 
you impose upon us the old property? 


The Gemara raises a difficulty: But didn’t we learn in the mishna: 
If she inherited property before she was married and was 
later married, Rabban Gamliel says: If she sold it or gave 
the property away, the transaction is valid. The wording of 
the baraita, in contrast, indicates that she may sell or give the 
property away ab initio. 


Rav Zevid said: Teach the text of the mishna as follows: She 
may sell and give away the property, and her transaction is 
valid. Rav Pappa stated another answer: This is not difficult, as 
this mishna is consistent with the opinion of Rabbi Yehuda 
according to the opinion of Rabban Gamliel, but that baraita 
is consistent with the opinion of Rabbi Hanina ben Akavya 
according to the opinion of Rabban Gamliel. The Gemara poses 
a question: If so, then apparently Rabbi Hanina ben Akavya 
agrees with Beit Shammai, as Beit Hillel maintain that she may 
not sell the property ab initio even while she is betrothed; yet 
it is well known that the halakha is ruled in accordance with 
the opinion of Beit Hillel. The Gemara answers: This is what 
Rabbi Hanina is saying: Beit Shammai and Beit Hillel did not 
disagree with regard to this matter of property that a woman 
inherited before marriage, as they agree she may sell it ab initio. 


The Gemara cites the opinions of Rav and Shmuel, who both 
say: Whether property was bequeathed to her before she was 
betrothed, or whether property was bequeathed to her after 
she was betrothed and she was then married, and after her 
marriage she sold it or gave it away, the husband may repossess 
the property from the purchasers. 


NOTES 


Rabban Gamliel did not respond to the Sages in that 
manner — oan bhas 121 ows 12 xb: According to 
Rashi and Tosafot, the main addition of Rabbi Hanina ben 
Akavya's statement is that Rabban Gamliel did not suffice 
with his response: We are ashamed of the first ones, etc., 
but also provided a good reason to distinguish between 
a betrothed and a married woman. Other commentaries, 
however, maintain that the novelty of Rabbi Hanina ben 
Akavya's statement is his citation of Rabban Gamliel that 
the woman may sell or give away property even ab initio. 
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BACKGROUND 


The ordinances of Usha — xwx nispa: The town of Usha 
in the Galilee was, for a time, the seat of the Sanhedrin. 
According to the Gemara (Rosh HaShana 31a), the San- 
hedrin was exiled multiple times beginning shortly before 
the destruction of the second Temple, and continuing for 
many years afterward. It was initially relocated within the 
city of Jerusalem, and ultimately to the Galilee. Upon being 
exiled from Jerusalem, the Sanhedrin functioned initially in 
Yavne, and from there was transferred to Usha, Shefaram, 
Beit She’arim, Tzippori, and Tiberias. While in Usha, the 
Sanhedrin instituted many ordinances relating to various 
areas of halakha, including ritual purity and monetary laws. 
Although the Sages disagreed with regard to the exact 
date of the Usha ordinances, since the Sanhedrin’s stay 
there was interrupted, it would seem that these ordinances 
were instituted after the failure of the bar Kokheva revolt, 
approximately seventy years after the destruction of the 
Temple. 


HALAKHA 

The mishna and the ordinance of Usha — mpn mwan 
swan: If a woman sold her usufruct property after her 
marriage, even if she inherited the property before she 
was betrothed, nevertheless the husband may seize the 
produce from the purchasers throughout her lifetime, 
although the purchasers retain the land itself. If she 
passed away before him, he may claim the property itself 
without payment. This is the ruling of the Rambam. The 
Rosh and the Jur maintain that even during her lifetime 
he may extract the property from the purchasers. If the 
money she received from the purchasers is still intact, or 
if money is found in her possession that may be from the 
purchasers, it can be assumed that it was in fact received 
rom them (Tur, citing Rosh) and must be returned to them 
(Rambam Sefer Nashim, Hilkhot Ishut 22:7; Shulhan Arukh, 
Even HaEzer 90:9). 


Property that is unknown — Dyt OMY ODD2: Unknown 
property refers to anything that the wife inherited overseas 
and of which the husband was unaware. The halakha is 
ruled in accordance with the opinion of Rabbi Yohanan, in 
opposition to Rabbi Yosei, son of Rabbi Hanina (Rambam 
Sefer Nashim, Hilkhot Ishut 22:8; Shulhan Arukh, Even HaEzer 
90:11). 
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The Gemara asks: According to whose opinion was this stated? It 
is not in accordance with the opinion of Rabbi Yehuda and not 
in accordance with the opinion of Rabbi Hanina ben Akavya, 
who both maintain that the sale is valid. The Gemara answers: They, 
i.e., Rav and Shmuel, say so, in accordance with the opinion of 
our Rabbis. As it is taught in a baraita: Our Rabbis returned and 
voted after discussing this issue and decided that whether property 
was bequeathed to her before she was betrothed, or whether 
property was bequeathed to her after she was betrothed and she 
was subsequently married, the husband may repossess it from 
the purchasers. 


§ It was taught in the mishna that if she inherited the property 
after she was married, both these, Beit Shammai, and those, Beit 
Hillel, agree that the husband may repossess it from the buyers. The 
Gemara comments: Let us say that we already learned in the mishna 
about the rabbinic ordinance instituted in Usha.’ As Rabbi Yosei, 
son of Rabbi Hanina, said: In Usha they instituted an ordinance 
that in the case of a woman who sold her usufruct property, i.e., 
property that she alone owns and her husband benefits only from 
the dividends, in her husband’s lifetime and then died, the hus- 
band repossesses it from the purchasers. This appears to be the 
same halakha stated by the mishna. 


The Gemara responds: This is not so, as the mishna is discussing the 
husband's claim during her lifetime, and it is referring only to the 
value of the produce that the husband collects from the purchasers 
if she sold the land during their marriage, as the produce of usufruct 
property belongs to him but the land itself remains fully in the pos- 
session of the buyer. The ordinance of Usha, in contrast, applies 
even to the land itself, and even after the death of his wife he may 
repossess it because he inherits it." 


§ The mishna further taught that Rabbi Shimon distinguishes 
between property’ that is known to the husband and property that 
is unknown to him. The Gemara asks: Which properties are deemed 
known and which properties are deemed unknown?" Rabbi Yosei, 
son of Rabbi Hanina, said: Property that is known is referring to 
land," which cannot be concealed. The husband knew that she would 
inherit it, and he married her with the intention of using its produce. 
Property that is unknown is referring to movable property. And 
Rabbi Yohanan said: Both these, land, and those, movable property, 
are deemed known property. And these are unknown properties: 
‘They are properties in any case where she resides here and property 
was bequeathed to her overseas." Since the husband did not 
consider this property when marrying her, the sale is binding after 
the fact. 


NOTES 


Rabbi Shimon distinguishes between property, etc. — 
^3) ODD) pa phin jiynaw +27: Early commentaries dispute the 
parameters of Rabbi Shimon’s distinction: According to the Ra'ah, 
Rabbi Shimon refers only to property that was bequeathed to 
her before marriage, but if she inherited it after marriage then 
he too agrees that there is no difference between these types 
of property. According to other opinions, Rabbi Shimon refers 
to property she inherited after marriage (Rabbeinu Yehonatan). 
Yet others contend that Rashi and the Rivan hold that Rabbi 
Shimon's ruling applies to both cases (Shita Mekubbetzet). 


Properties that are unknown - D917) oyy wD): The com- 
mentaries indicate that the reason the husband acquires known 
property is that he married her with the intention of acquiring it; 
therefore, she cannot separate him from that property. The Rosh 
writes, citing Rabbi Meir HaLevi, that Rabbi Shimon’s reason 
is as follows: The husband's right to the produce of his wife's 
property was enacted to ensure that he will ransom her should 
she be kidnapped (see Ketubot 47b). Would he not be entitled 
to her produce, he would say she should ransom herself with 
her own assets. Accordingly, the connection between these 
rights is relevant only if the husband is aware of the existence 
of the property. 


Land - +X: The Tosefot Rid explains that since the woman 
cannot hide her land, it is invariably considered known property. 
In contrast, movable objects can be concealed, and it is therefore 
assumed that he is not concerned with them from the outset. 
According to this explanation, it does not matter whether or 
not the husband was actually aware of the existence of such 
objects, as everything depends on the nature of the property 
in question. 


Overseas — 09 n»: Some commentaries understand that 
his principle is specific to cases similar to property overseas, 
where the husband does not know of its existence and does 
not expect that his wife will inherit it. However, property 
ocated nearby with which the husband is familiar would not 
be included, even if he is unaware that it currently belongs 
o his wife (Rosh). For this reason, many early commentaries 
write that the sale of unknown property is valid only before 
he husband became aware of its existence. However, the Ri 

igash and the Ritva, among others, maintain that the same 
principle applies to any gift or other item that she received 
without her husband’s knowledge, even if he knows of its 
existence, and the case of overseas property is used only as 
an illustration. 
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The Gemara comments: That opinion is also taught in a baraita. 
The baraita states: These are unknown properties: They are 
properties in any case where she resides here and property 
was bequeathed to her overseas. 


The Gemara relates: There was a certain woman who was about 
to remarry after she was divorced or widowed, who sought to 
distance the rights to her property from her future husband." 
She therefore wrote a document stipulating that her property 
be given as a gift to her daughter before marriage. Ultimately, 
the daughter was married and then divorced. She wanted her 
daughter to return the property, and her daughter claimed that it 
was given to her as a gift. 


NOTES 


Who sought to distance her property from her future hus- 
band - 717337 mpd wYMIANT KWIT: Rashi explains that 
his woman had previously informed witnesses that she was 
giving the gift only for this purpose. Most early authorities, such 
as Tosafot, reject this interpretation for the following reasons: 
First, it is unlikely that Rav Anan would have complained (see 
79a) if she had explicitly made her intentions clear. Second, 
he Gemara in 79a indicates that all agree that if she made her 
intentions clear, a document of evasion is of no avail. 

Many commentaries instead accept the opinion of the Ri 
igash, who states that the woman's intentions are certainly 
considered if she issued an announcement in the presence 
of witnesses, as well as if she expressly stated without wit- 
nesses that she is giving the gift only due to her impending 


marriage. The Ri Migash claims that even if she was silent, it can 
still be assumed that she gave her property away only in order 
o keep it from her husband. Admittedly, there is a principle 
hat unspoken words are not binding (see Kiddushin 49b), but 
many commentaries accept the opinion of the Rashba that 
in a situation where anyone would have the same unspoken 
houghts, then they are binding. Therefore, in this case as well, 
her unspoken intention is accepted because everyone is aware 
hat she would not give away all her property to someone else 
during her lifetime. The Ramban compares this case to that of 
a gift given by one on his deathbed, where it is not necessary 
o specify that he is distributing his property only because he 
does not expect to survive. 
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The mother came before Rav Nahman for judgment. Rav 
Nahman tore the document, accepting her claim that she did 
not intend to transfer ownership of her property. Rav Anan went 
before Mar Ukva, the Exilarch, and said to him: Let the Master 
observe Nahman the farmer, how he tears people’s documents. 
Rav Anan was upset that Rav Nahman destroyed a legitimate 
document. Mar Ukva said to him: Tell me, please, what was the 
actual incident? 


Rav Anan said to Mar Ukva: This and that transpired; i.e., he 
apprised him of all the details. Mar Ukva said to him: Are you 
saying it was a document of evasion?" This is what Rav Hanilai 
bar Idi said that Shmuel said: I am an authority who issues 
rulings and have issued the following directive: If a document 
of evasion comes to my hand, I will tear it, as it is clear that it 
was not intended for the actual transfer of property but merely to 
distance it from someone else. 


HALAKHA 


A document of evasion — nma Www: If a woman wrote a 
document granting all her property to another before she 
married, whether or not the recipient was a relative of hers, 
her husband has no rights to the produce of that property. 
However, her gift is annulled if she was widowed or divorced. 


Furthermore, if she died before him, he does not inherit her. 
This ruling is in accordance with the opinion of Shmuel and 
Rav Nahman with regard to a document of evasion (Rambam 
Sefer Nashim, Hilkhot Ishut 22:9 and Sefer Kinyan, Hilkhot Zekhiya 
UMattana 6:12; Shulhan Arukh, Even HaEzer 90:7). 
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NOTES 

From today and while | still wish - Dra A] DPT: 
The commentaries dispute the meaning of this phrase. 
Rashi maintains that the gift will become the posses- 
sion of the recipient only when the woman actually 
requests it. According to this opinion, it is not given as 
an actual gift. Rather, the woman allows for the pos- 
sibility of giving it, so that if the recipient requests it she 
can choose not to acquiesce, while in response to her 
husband's claim of ownership she can say that she does 
want the gift to be valid. It appears that this is the opin- 
ion favored by the Ra’ah and by his student, Rabbeinu 
Crescas Vidal. They maintain that this is why her husband 
inherits her upon her death, as the gift here was not an 
authentic one and still belonged to her. According to 
Rabbeinu Hananel, the phrase: And while | still wish to 
give it, means that the gift is valid unless she changes 
her mind. It is therefore treated as a conditional gift that 
the recipient must return upon request. Consequently, 
if she does not retract, then the gift fully belongs to the 
recipient upon her death, and her husband does not 
inherit it from her. This is the ruling of the Rambam (see 
also Rashba and Ran). 


And in accordance with Rabbi Shimon - xan) 
}iyaw +277: Most authorities, including Tosafot, rule in 
accordance with the minority opinion of Rabbi Shimon 
based on this passage, which follows his opinion. Fur- 
thermore, the discussion earlier in the Gemara (78b) is 
in accordance with his opinion as well. However, other 
commentaries, such as the Rid, claim that these passages 
do not offer absolute proof, and therefore the halakha 
should follow the majority opinion of the Rabbis who 
disagree with Rabbi Shimon in the mishna. See also the 
halakha notes to the mishna concerning this point. 


HALAKHA 


She writes to him from today and while | still wish — 
mayen oan b 3in7: Even in the case of a woman 

who acts to keep property from her husband, if she omit- 
ted something from the sale her gift is valid, and she 

cannot retract it even if she was divorced or widowed, 
in accordance with the opinion of Rabbi Zeira. However, 
if she wrote to the recipient: Acquire it from today and 

while I still wish to give it, the husband may not consume 

the produce of that gift, whether she gave away all or 
part of her property. In such a case, if she dies, he does 

not inherit her (Rambam Sefer Nashim, Hilkhot Ishut 22:9 
and Sefer Kinyan, Hilkhot Zekhiya UMattana 6:12; Shulhan 

Arukh, Even HaEzer 90:7). 


If money or produce was bequeathed to her - ay bay 
niva ix DDS: Ifa woman owned, inherited, or received 
as a gift either money or movable objects, they are used 
for the acquisition of land, the produce of which goes to 
her husband (Rambam Sefer Nashim, Hilkhot Ishut 22:21; 
Shulhan Arukh, Even HaEzer 85:13). 


Attached produce - onama niva: If land was 
bequeathed to a woman and there is produce attached 
to the ground, the produce belongs to her husband. If 
the produce is detached, it belongs to her. In the latter 
case, the produce should be sold for land, whose pro- 
duce is eaten by the husband, in accordance with the 
opinion of the Rabbis (Rambam Sefer Nashim, Hilkhot 
Ishut 22:24; Shulhan Arukh, Even HaEzer 85:15). 
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After seeing Rav Nahman tear the document, Rava said to Rav 
Nahman: What is the reason for your actions? Is it that you 
assume that it was not a wholehearted gift because a person 
does not abandon his own interests and give a gift to others? 
That applies only when it is given to others who are strangers, but 
to her daughter a mother would give property wholeheartedly. 
Rav Nahman replied: Even so, where her interests clash with those 
of her daughter, her own interests are preferable to her, and 
therefore she did not intend to waive her rights. 


The Gemara raises an objection: With regard to one who 
seeks to distance her property from her husband, how does 
she proceed? She writes in a document of agreement that her 
property should be given to others, who agree not to acquire 
the property. This document prevents her husband from gaining 
access to her property. This is the statement of Rabban Shimon 
ben Gamliel. 


And the Rabbis say: This solution is flawed, because if the recipi- 
ent wishes, he can deceive her and retain the property by virtue 
of the valid document in his possession. That possibility cannot 
be avoided until she writes to him in the document that the gift 
is granted from today and the gift is in effect only while I still 
wish™ to give it. In that case, if the one to whom she gave the gift 
comes to take possession of it, she can say that she no longer wants 
to give the gift and can thereby invalidate the document. 


The Gemara infers: The reason she can ultimately retain her 
property is due to the fact that she wrote this to him; but if she 
did not write this to him, the purchaser has acquired it. This 
indicates that a document of evasion is legally valid. 


Rabbi Zeira said: This is not difficult, as this, the ruling that the 
document of evasion is void, is in a case where the document was 
written about all of the property, as clearly a person does not give 
away all his property as a gift and leave himself with nothing. Con- 
versely, that ruling that the document is not canceled is in a case 
where the document was written about only part of the property, 
and therefore a clause must be added ensuring that the recipient 
cannot retain possession of the gift. 


The Gemara raises a difficulty: And in the case where the docu- 
ment is invalid because all of the property was included, if the 
purchaser does not acquire the property, the husband should 
acquire it. Abaye said: The Sages rendered this property given as 
a gift like property that is unknown to the husband, and this is 
in accordance with the opinion of Rabbi Shimon" in the mishna 
that if she sold such property after her marriage, the sale is valid. 
Therefore, the husband does not have access to the property. 


MI S H N A If money was bequeathed to a woman as 


an inheritance while she was married, land 
is acquired with it, and the husband consumes the produce of 
the land while the principal remains hers. If she inherited produce 
that is detached from the ground, it is considered like money; 
therefore, land is acquired with it and he consumes the produce 
of the land." 


With regard to produce that is attached to the ground, Rabbi 
Meir says: One evaluates how much the land is worth with 
the produce, and how much it is worth without the produce, 
and the difference between these sums is the surplus value that 
belongs to the woman. Land is then acquired with the surplus 
and he consumes the produce. And the Rabbis say: That which 
is attached to the ground is his, as he is entitled to the produce 
from her property and he may therefore eat from it. And that 
which is detached from the ground is hers, like all other money 
she brings to the marriage, and land is acquired with it and he 
consumes the produce." 
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Rabbi Shimon says: In a case where his right is superior upon 
her entrance to the marriage, his right is inferior upon her exit 
if he divorces her. Conversely, in a case where his right is inferior 
upon her entrance, his right is superior upon her exit. How so? 
With regard to produce that is attached to the ground, if she 
married while owning such produce, upon her entrance it is his, 
in accordance with the opinion of the Rabbis, and upon her exit, 
when he divorces her, it is hers, as it is considered part of her 
property. But in the case of produce that is detached from the 
ground, upon her entrance it is hers, and if such produce is 
detached before their divorce, upon her exit it is his, as he was 
already entitled to all the produce of her property. 


G E M A RA The Gemara observes that in the cases in 


the mishna where land is bought with 
the money, it is obvious that if one spouse proposes acquiring 
land and the other proposes buying houses, they must buy land, 
because it is a more secure purchase. If the decision is between 
houses and palm trees, they should acquire houses. If the deci- 
sion is between palm trees or other types of trees, they should 
buy palm trees. If the decision is between regular trees or grape- 
vines, they should purchase trees. The principle is that they 
acquire that which lasts longer and will not deteriorate over time. 


If the wife inherited a forest [abba]! of hawthorn [zeradeta]® 
trees, whose produce is inferior, or a fishpond," their status is a 
matter of dispute: Some say they are considered like produce, 
and some say they are like the principal, as they do not replenish 
themselves but eventually wear out. The principle of the matter" 
is as follows: Any tree or plant whose trunk renews itself and 
grows again after it is cut is considered produce, whereas any tree 
or plant whose trunk does not renew itself is considered part of 
the principal." 


Rabbi Zeira said that Rabbi Oshaya said that Rabbi Yannai said, 
and some say Rabbi Abba said that Rabbi Oshaya said that 
Rabbi Yannai said: One who steals 


NOTES 


A forest of hawthorn trees [abba zeradeta] or a fishpond - and fish reproduce in their pond. Consequently, perhaps they 


SNDTNYDIKATH NIN: According to Rashi, this refers to three 
separate items: A forest, hawthorn trees, and a fishpond. Rab- 
beinu Hananel and the geonim, however, understand the 
phrase abba zeradeta as one expression; Rabbeinu Hananel 
maintains that it means old willow trees, while the geonim 
explain it as a forest that produces only tendrils but no pro- 
duce. With regard to the exact issue under discussion, there 
are different explanations. Rashi contends that it refers to 
where she inherited these items, and the issue at hand is 
whether they are considered produce from which the hus- 
band can benefit, while the principal is the remaining land, 
or whether they are treated as part of the principal, which 
should then be sold to prevent it from gradually depreciating 
over time. 

Tosafot raise several difficulties with Rashi’s explanation. 
They prefer Rabbeinu Hananel's interpretation, as explained 
by Rabbeinu Tam, that this is a continuation of the previous 
discussion. Therefore, the issue is whether such items can be 
acquired in cases where the mishna states that land must 
be purchased, or whether they have the status of produce. 
In all these cases the trunks renew themselves to a certain 
extent, as trees whose branches are cut off will grow again, 


are treated as principal. The Meiri further connects this ques- 
tion to the previous line of inquiry in the following manner: 
He explains that the discussion involves a situation when the 
husband and wife are deliberating whether to buy abba zera- 
deta or a fishpond, just as in the previous cases they deliberate 
whether to buy land or houses, houses or date palms, etc. 
The question, then, is which of the two is viewed as a more 
promising investment. Therefore, he interprets the phrase: 
Some say, as an expression of doubt, i.e., each of these items 
includes aspects of a principal and of produce. 


The principle of the matter, etc. - ^3) sopar Kya: Accord- 
ing to Rashi's version of the text, which is identical to the 

printed text, the meaning is as follows: The produce of an item 

whose trunk renews itself is classified as produce, whereas the 

produce of an item whose trunk does not renew itself has the 

status of principal. Conversely, Rabbeinu Hananel’s version 

reads: If its trunk renews, it is principal; if its trunk does not 
renew, it is produce. He accordingly explains that an item that 
replenishes itself is a principal, and its produce, which does not 
renew itself, has the legal status of produce, whereas an object 
that does not replenish itself is wholly principal. 


LANGUAGE 
Forest [abba] - xx: This word, spelled ayin, beit, alefin ancient 
Aramaic and meaning forest, is apparently related to the words 
ivvim (see Song of Songs 6:11) and aniyot eive (see Job 9:26). It is 
connected to the root alef, beit, beit, which means something 
that grows and renews itself. 


BACKGROUND 

Hawthorn [zeradeta] — xm: The zeradeta is a tree that pro- 
duces inferior produce and whose thin branches are mostly 
used for firewood and the like. There are various opinions with 
regard to the precise identification of the zeradeta mentioned 
here in the Gemara. According to Rashi, it is the hawthorn, 
Crataegus azarolus, whereas the Arukh maintains that it is likely 
a type of plum tree of the genus Ziziphus. 


Common jujube, a species of Ziziphus 


HALAKHA 


Land and houses, etc. — 131 M13) KYN: A husband is entitled 
to the produce of his wife's usufruct property. If the property 
does not yield produce, it should be sold and the proceeds 
used for the purchase of property that does yield produce. If 
the husband and wife disagree over what to buy, they should 
purchase property that yields more produce at a lower expense, 
whether this is his choice or hers. In addition, they may acquire 
only an item whose trunk renews itself, so that the principal 
should not be lost. In this manner, the Rambam summed up 
all the cases mentioned in the Gemara (Rambam Sefer Nashim, 
Hilkhot Ishut 22:33; Shulhan Arukh, Even HaEzer 85:13). 
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HALAKHA 


Double payment for the offspring of a usufruct animal — 
abn maga T bap: If the offspring of a usufruct animal 
was stolen, the thief must pay the double payment to 
the wife, as the Sages did not give this produce to the 
husband (Rambam Sefer Nashim, Hilkhot Ishut 22:28; Tur, 
Even HaEzer 85). 


The offspring of a usufruct animal, etc. — wa maga T 
"131: The offspring of a usufruct animal and the child of a 
usufruct maidservant belong to the husband, based on the 
Gemara's ruling in accordance with the opinion of Hananya 
(Rambam Sefer Nashim, Hilkhot Ishut 22:25; Shulhan Arukh, 
Even HaEzer 85:16). 


She pays money because they are assets - 037 Mania 
maw 819: The produce of usufruct slaves and usufruct 
animals belong to the husband. If he divorces her and she 
wishes to pay for the child of her maidservant because it 
is an asset of her paternal family, her claim is accepted, in 
accordance with Shmuel. This is the opinion of Rashi and 
the Rambam. According to the Tur, she can even claim the 
offspring of her usufruct animal as assets of her paternal 
family (Beit Shmuel; Rambam Sefer Nashim, Hilkhot Ishut 
22:25; Shulhan Arukh, Even HaEzer 85:16). 


NOTES 


They did not institute...the produce of the produce — 
pA xd p97 wpa: Tosafot note that this should not be 
understood as a general ruling, as the mishna (Ketubot 
83a) explicitly states that a husband may even consume 
he produce of the produce of his wife's property. Tosafot 
herefore differentiate between the growth of the prop- 
erty or increased income from it, which belongs to the 
husband, and produce of produce that comes from an 
external source, e.g., the double payment, which belongs 
o the wife. Others suggest that the Gemara is distinguish- 
ing between normal produce and produce due to a rare 
occurrence, such as the double payment, which belongs 
o the woman. Yet another opinion is suggested by the 
Rashba and the Ra’ah, among others. They claim that a 
husband who consumes the produce is not entitled to the 
produce of that produce itself. For the same reasons, most 
authorities accept the Rivan's opinion, cited in Tosafot, that 
he double payment for theft of a usufruct animal itself also 
belongs to her, and this is not included in the standard 
produce to which the husband has rights. 


Because we are not concerned about death — j»w»n xo 
an): The commentaries are puzzled by this claim: Even 
hose Sages in the Mishna who are generally not con- 
cerned about death apply their ruling only when referring 
o a limited amount of time, but when discussing an unlim- 
ed amount of time, such as this case, everyone agrees that 
he possibility of the death of the maidservant or animal 
must be taken into account. One answer is that here too, 
he Gemara is referring to a limited period of time, as only 
he possibility of death during the wife's lifetime while 
she is still married is significant. What happens afterward, 
on the other hand, is of no concern. In the Sefer Halakhot 
Gedolotit is explained that at least according to the Rabbis, 
the offspring in both cases belongs to the woman, because 
if the animal or maidservant dies, the offspring replaces 
the mother as the principal. Some early commentaries 
maintain that even according to Hananya the offspring 
replaces the mother upon its death. 
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the offspring of an animal of a woman's usufruct property® must 
pay payment of double the principal to the woman. Apparently 
this ruling is based on the assumption that the offspring is not 
treated as the produce of her property but as the principal, which 
belongs to the woman." 


The Gemara asks: In accordance with whose opinion was this hala- 
kha stated? It is not in accordance with the opinion of the Rabbis, 
and not in accordance with that of Hananya. The Gemara explains 
the dispute alluded to here: As it is taught in a baraita: The off- 
spring of a usufruct animal belongs to the husband, whereas the 
child of a usufruct maidservant belongs to the wife. And Hananya, 
son of Yoshiya’s brother, said: They made the status of the child 
of a usufruct maidservant like that of the offspring of a usufruct 
animal, which belongs to the husband. Both opinions in the baraita 
agree that the offspring of a usufruct animal belongs to the husband. 
Why, then, must the thief pay the double payment to the woman? 


The Gemara answers: You can even say that all agree with Rabbi 
Yannai’s ruling, as there is a difference between the general use of 
property and the double payment. This is because the Sages insti- 
tuted for the husband to consume the produce, but the Sages did 
not institute for him to consume the produce of the produce." The 
double payment does not have the status of the offspring itself but 
of produce resulting from its theft, which is considered the produce 
of the produce and therefore is given to the woman. 


The Gemara asks: Granted, according to Hananya, who equates 
the halakha of a maidservant’s child to that of an animal’s offspring, 
this is because we are not concerned about the death’ of the 
mother. Therefore, the mother is the principal while its offspring is 
considered the produce. 


But according to the Rabbis, if they are concerned about the death 
of the mother, and this is why a maidservant’s child belongs to the 
wife, even the offspring of a usufruct animal" should not have the 
status of produce either. Rather, it should have the status of princi- 
pal, because if the usufruct animal dies the woman will be left with 
nothing. Therefore, the offspring should be viewed as a replacement 
for its mother. And if they are not concerned about the death of 
the mother, even the child of a usufruct maidservant should also 
belong to the husband as the produce of her property. Why, then, 
do they distinguish between these two cases? 


The Gemara answers: Actually, the Rabbis are concerned about 
death, but the halakha of an animal is different, as there is still 
its hide, which remains after death. Therefore, the principal is not 
entirely lost even if the animal dies. 


Rav Huna bar Hiyya said that Shmuel said: The halakha is in 
accordance with the opinion of Hananya that the child of a maid- 
servant belongs to the husband. Rava said that Rav Nahman said: 
Although Shmuel said that the halakha is in accordance with 
the opinion of Hananya, Hananya concedes that if the woman 
was divorced, she pays money and takes the children of her 
maidservants, because they are assets" of her paternal family, and 
it is unfitting for the children of her family’s slaves to belong to 
someone else. 


BACKGROUND 


Usufruct property — abn 13): This term refers to a wife's per- 
sonal property from which her husband is entitled to benefit. 
A married woman's property is divided into two categories, 
usufruct property and guaranteed property. Usufruct property 
includes property that a wife brings to the marriage from her 
father’s home that is not included in her marriage contract, as 
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well as property that she inherits or receives as a gift during 
her marriage. All of this property remains hers even after she is 
married, and her husband is not permitted to sell it, although he 
is entitled to benefit from its profits. Her husband must take care 
of this property, although he is not responsible if it decreases 
in value, provided that the loss was not intentionally caused by 


him. If her husband dies or divorces her, the property is returned 
to her, and any increase or decrease in its value at that time in 
comparison to its value at the beginning of the marriage is her 
profit or loss. If she dies during the lifetime of her husband, he 
inherits the property. Before marriage, a couple may enter into 
any agreement they wish with regard to usufruct property. 
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Rava said that Rav Nahman said: If she brought in to the marriage 
for him a goat for its milk," or a sheep for its shearings, or a hen 
for its eggs, or a palm tree for its produce, the husband continues 
to consume the produce until the principal is consumed, and 
there is no concern that the woman will remain with nothing of 
value. Similarly, Rav Nahman said: If she brought in for him a 
cloak as her usufruct property, it is produce, and he may cover 
himself with it until it is consumed. 


The Gemara comments: In accordance with whose opinion is this 
ruling? It is in accordance with this tanna, as it is taught in a 
baraita: If a wife’s usufruct property includes a location on the shore 
from which salt and sand" are extracted, this extract is deemed 
produce. As for a quarry of sulfur’ or a mine of alum,® Rabbi Meir 
says: These are deemed principal, as the mine contains a finite 
amount of substance, and the Rabbis say: Extractions from such 
locations are produce, while the location of the mine is the princi- 
pal. Rav Nahman’s ruling that the cloak is deemed produce is in 
accordance with the opinion of the Rabbis that the extractions are 
deemed produce. 


§ The mishna stated that Rabbi Shimon says: In a case where his 
right is superior" upon her entrance, his right is inferior upon her 
exit if he divorces her. Conversely, in the case where his right is 
inferior upon her entrance, his right is superior upon her exit. The 
Gemara asks: The statement of Rabbi Shimon is identical to that 
of the first tanna, i.e., the Rabbis. Why, then, are both necessary? 
Rava said: The practical difference between them is the status 
of produce that was attached at the time of her departure from 
the marriage. The Rabbis, who did not directly address this issue, 
maintain that it belongs to him, whereas Rabbi Shimon says it 
belongs to her. 


BACKGROUND 


Quarry of sulfur - mas dw vs: Sulfur in its pure form is found in 
various locations around the world, usually in areas with volcanic 
activity, and it is often mixed with dirt. Sulfur mines are trenches 
dug in the earth from which sulfur is extracted. 


F 


Mine of alum - p% by nyam: The alum mentioned here 
apparently refers to alum sulfide, formed from potassium alu- 
minum sulfate, KAI(SO4)212H,0. This complex salt can be found 
in abundance as an alunite mineral crystallized in volcanic rock 
in many places in the world. Alum is used in the production of 
leather, paint, and paper and has some medicinal value as well. 


Alum 


Sulfur crystal 


NOTES —————_——_—- 
A goat for its milk, etc. - 15) abn ty: Rashi and the Rid 
explain that although the primary value of a goat or sheep 
is based on its produce, even if one uses all the goat’s milk 
until it can produce no more he is not considered to have 
entirely consumed the principal, as the animal's hide or flesh 
still remains. The same applies to a cloak, as its worn-out 
parts will remain, so the principal is not fully consumed. 
However, the Rif, followed by the Ramban and his disciples, 
maintain that in this case the woman did not own the goat 
itself but only the right to benefit from its milk. Although 
she will not own any principal when the milk, fleece, or 
other produce is exhausted, the case still involves consump- 
tion of produce from a principal, and therefore the husband 
still has rights to this produce. The Ramban explains that 
according to this opinion, even if one wears out the cloak 
so that the principal dwindles to nothing, it is comparable 
to the case of an alum mine, in accordance with the opinion 
of the Rabbis that the location of the mine is the principal. 
Accordingly, the principle is that benefit from anything 
whose decline through constant use is not apparent to 
the eye is considered produce, rather than consumption 
of the principal itself. 


m m7 o Rashi, the differ- 
ence between sa tänd aa as pe to sulfur and alum 
is that the former cases involve items that are constantly 
replenished, such as the sand by the sea or salt produced 
in basins near the sea, and are therefore considered like a 
trunk that renews itself. The same cannot be said of a mine, 
which contains a limited quantity of the substance in ques- 
tion, and therefore the principal is gradually consumed. The 
Rid maintains that this case refers to a large salt mine where 
salt is extracted in sizable quantities such that the amount 
removed would not be noticeable, whereas shafts of sulfur 
and the like contain a limited amount of deposits. This is 
similar to the Ramban’s explanation with regard to a cloak 
(see previous note). 


HALAKHA 


A goat for its milk, etc. - ^d) aonb ty: If an item that 
yields produce but whose trunk does not renew itself was 
bequeathed to the woman, it need not be sold, even if 
nothing will be left from the principal. For example, if she 
brought into the marriage a goat for its milk, a sheep for its 
shearings, or a palm tree for its produce, even if she only had 
rights to the produce, the husband may still consume the 
produce until nothing is left of the principal. Similarly, if she 
brought in a vessel as her usufruct property the husband 
may use it until it wears out, and even if he divorces her 
he need not pay for her depleted usufruct property. This 
ruling is in accordance with the opinions of the Rif and 
he Rambam, as opposed to Rashi and the Rosh (Rambam 
Sefer Nashim, Hilkhot Ishut 22:34; Shulhan Arukh, Even HaEzer 
85:13). 


na case where his right is superior, etc. - ind nag Dipa 
^3): If a wife brought usufruct land into her marriage, and 
produce was attached to this land upon their divorce, she 
akes it with its produce, even if the produce is ripe. If the 
husband picked the produce before the divorce, it belongs 
o him, even if it was not ripe at the time. This ruling is in 
accordance with the opinion of Rabbi Shimon, particularly 
if the version of the text of the Sefer Halakhot Gedolot is 
accepted, according to which Rabbi Shimon is clarifying 
the opinion of the first tanna (Rambam Sefer Nashim, Hilkhot 
Ishut 22:24 and Maggid Mishne there; Shulhan Arukh, Even 
HaEzer 88:6). 


by JTN P - KETUBOT - PEREK VIII : 79B 


93 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


She need not sell — i373 x»: According to the Rosh, 
he dispute in the mishna refers only to a case where the 
husband wishes to sell them, but if he has no interest 
in doing so, all agree the sale may not be forced upon 
him. Other commentaries, however, maintain that this 
halakha does not depend on his desire, and whenever 
he Sages stated that an item is to be sold, it must be 
sold into order to preserve the wife's property. 


In a field that is not hers - aby FYNY TIWA: In the 
Jerusalem Talmud, these opinions are cited in the form 
of a dispute. The Rabbis there hold in accordance with 
he conclusion of the Babylonian Talmud limiting this 
principle to produce of a field that does not belong 
o her, and the Rabbis here maintain that the dispute 
applies even to her own field. However, the Gemara 
here does not address this issue from the perspective 
of whether or not the principal will be consumed but 
rather from the perspective of whether each particular 
case is considered assets of her paternal family. 
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MISHN A If elderly slaves or maidservants were 


bequeathed to her,” they are sold and 
land is acquired with them, and the husband consumes the 
produce ofthe land. Rabban Shimon ben Gamliel says: She need 
not sell" these slaves and maidservants, because they are assets 
of her paternal family, and it would be shameful to the family if 
they were sold to others. Likewise, if old olive trees or grapevines 
were bequeathed to her," they are sold and land is acquired 
with them, and he consumes the produce. Rabbi Yehuda says: 
She need not sell them, because they are assets of her paternal 
family. 


G E M ARA Rav Kahana said that Rav said: This 


dispute concerning olive trees and grape- 
vines is referring to a case when they were bequeathed to her in 
her field, as they are assets of her paternal family, and therefore 
Rabbi Yehuda rules that she need not sell them. But if she received 
them in a field that is not hers," everyone agrees that she must 
sell them because the principal will be consumed. Since these 
trees will not yield much produce, they will eventually be uprooted, 
and transitory property is not included in the category of assets of 
her paternal family. 


Rav Yosef objects to this: But elderly slaves and maidservants 
are considered like a field that is not hers, as nothing will remain 
of the principal, and yet Rabban Shimon ben Gamliel and the first 
tanna disagree over this case. The Gemara retracts: Rather, if 
the above statement of Rav Kahana was stated, it was stated as 
follows: Rav Kahana said that Rav said: This dispute with regard 
to olive trees and vines is referring to when they are located in a 
field that is not hers, but if they are located in her field, everyone 
agrees that she need not sell them, because they are assets of her 
paternal family. 


With d h di 
MI S H N A it regar t one who pays expenditures 


for his wife’s property" in an effort to 
improve it, if he paid a large amount in expenditures and ate only 
a small amount of produce before he divorced her, or if he paid a 
small amount in expenditures and ate a large quantity of produce, 
that which he spent he has spent, and that which he ate he has 
eaten. Therefore, none of it need be returned. However, if he paid 
expenditures for the property and did not eat any part of it, he 
takes an oath with regard to how much he paid and then takes his 


expenditures. 

GEMA The Gemara asks: And how much is a 
small amount?" Rabbi Asi said: It is even 

one dried fig, provided he ate it in a dignified manner befitting 

the owner of the produce and did not eat it by snatching the 

produce. It was said 


HALAKHA 
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If elderly slaves or maidservants were bequeathed to her - bay 
Dap ninap Day mh: If a wife inherited elderly slaves or maid- 
servants the husband may not sell them, as they are considered 
assets of her paternal family. This ruling is in accordance with Rab- 
ban Shimon ben Gamliel’s opinion, which is accepted whenever 
it is recorded in the mishna (Rambam Sefer Nashim, Hilkhot Ishut 
22:23; Shulhan Arukh, Even HaEzer 85:14). 


If old olive trees or grapevines were bequeathed to her — bp 
Dp O93 Dt mtb: With regard to a wife who inherited old 
grapevines or olive trees, if they were located on her own land 


they need not be sold, since they are assets of her paternal family. 


If they were located on land that does not belong to her, then 
if the produce is sufficient to cover the expenses necessary to 
care for them, they need not be sold, but if not, they should be 


sold for wood and the proceeds used for the purchase of land, 


whose produce is consumed by the husband. This halakha is in 


accordance with the unattributed mishna, as explained by Rav 
Kahana (Rambam Sefer Nashim, Hilkhot Ishut 22:23 and Maggid 
Mishne there; Shulhan Arukh, Even HaEzer 85:14). 


One who pays expenditures for his wife's property — x¥ia7 
invx »paaby niyin: Ifa man spent money for the improvement 
of his wife's usufruct property and subsequently divorced her, 
whether he spent a small amount and ate a great deal of produce, 
or whether he spent a large amount and ate a small amount of 
produce, none of it need be repaid. For the definition of a small 
amount of produce, see the next note (Rambam Sefer Nashim, 
Hilkhot Ishut 23:8; Shulhan Arukh, Even HaEzer 88:7). 


Small amount — yr»p: For the purposes of this halakha, eating 
a small amount is defined as consuming even one dried fig in a 
dignified manner, as would a man in his own home, in accordance 
with the opinion of Rav Asi (Rambam Sefer Nashim, Hilkhot Ishut 
23:8; Shulhan Arukh, Even HaEzer 88:7). 
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by Rabbi Abba that in the school of Rav they say: It is even a 
cluster of dates stuck together. Rav Beivai asks: If one ate dough 
made of dates," what is the halakha? Is this considered dignified 
consumption? The Gemara concludes: The question shall stand 
unresolved. 


The Gemara asks: Ifhe did not eat it in a dignified manner," what 
is the halakha? How much must he eat to be deemed a proper act 
of consumption? Ulla said: Two amora’im in the West, i.e., Eretz 
Yisrael, disagree about this matter. One said: He ate the amount 
ofan issar, and one said: He ate the measure of a dinar. 


The judges of Pumbedita’ say: Rav Yehuda took action in a 
case of a bundle of branches." A husband took them from his 
wife’s property and fed them to his animals, and Rav Yehuda ruled 
that this was treated as consumption of her property. The Gemara 
comments: Rav Yehuda conforms to his line of reasoning. As 
Rav Yehuda said: If one took possession of a plot of land and 
consumed some of the produce of its trees that was forbidden 
due to the prohibition against eating the fruit of a tree during 
the first three years after its planting [orla] or produce of the 
seventh year," or a forbidden mixture of diverse kinds," this 
is considered taking possession of the land, as he was allowed 


to benefit from the permitted branches. 


A cluster [shigra] of dates. ..dough [huvtza] made of dates - 
VAN NYDN.. aT KWH: Rashi cites an explanation, also 
accepted by the Arukh, “that shigra means a cluster of dates, 
while the huvtza mentioned by Rav Beivai refers to compressed 
dates. However, Rashi questions this interpretation, as the 
phrase: Even a shigra of dates, is unsuitable because dates are 
worth more than dried figs, which were mentioned initially 
as the minimum amount by Rabbi Asi. See Tosafot for one 
resolution of this difficulty. The Rosh suggests another answer, 
hat an entire kav of dates is preferable to dried figs, due to its 
arge quantity, but a lone date is inferior to a single dried fig. 
Rashi himself offers a different interpretation: Shigra means 
dates pressed together, while huvtza refers to the substance 
hat remains of dates after beer is made with them. The Rivan 
suggests that the word shigra means a cluster of dates that 
have not yet ripened, which are worse than dried figs. The Ra’ah 
similarly explains that shigra refers to dates that fell from the 
ree before they were ripe. According to the geonim, shigra is 
a small basket made of palm leaves, and huvtza means dates 
pressed together. In their opinion, the issue is whether dates 
hat have been given without a container are considered to 
have been eaten in a dignified manner. It seems that the Jeru- 
salem Talmud’s phrase: He ate a wrapperful of dates [hultia], 
supports the interpretation of the geonim. 


Rav Yehuda took action in a case of a bundle of branches - 
niniap ana xray mA 31 Tay: The commentaries disagree 
about the significance of this ruling. Some maintain that the 
novelty of Rav Yehuda’s decision is in the fact that consump- 
tion of an animal is like that of a person. According to Talmidei 


NOTES 


Rabbeinu Yona, his point was that this type of consumption 
is not considered dignified, and therefore it must be worth 
a specific amount. The Rosh contends that Rav Yehuda takes 
issue with the aforementioned measurements for minimal 
consumption, claiming that he is considered to have eaten 
from the produce if he derives any benefit at all from it. An 
entirely different interpretation is suggested by the Rivan. In 
his opinion, Rav Yehuda rules that the consumption of these 
branches does not have the status of eating at all. Consequently, 
when the husband fed them to his animal, Rav Yehuda declared 
that it is as if he had derived no benefit whatsoever. See further 
discussion regarding this issue in the next note. 


If one consumed produce that was forbidden due to the pro- 
hibition of orla or produce of the seventh year, etc. — apy 
samy Ay: Rashi, Tosafot, and the Meiri explain that since 
he may not consume the produce of orla, the seventh year, 
or forbidden mixtures of diverse kinds but may benefit only 
rom the branches, this proves that the consumption of these 
branches also qualifies as eating. The comments of the Ra’avad 
indicate a similar conclusion. See Josafot for a discussion of 
he relevance of branches in the case of forbidden mixtures 
of diverse kinds. An entirely different opinion is suggested by 
he geonim and the Rambam. They maintain that according to 
Rav Yehuda, one who ate orla, seventh-year produce, or diverse 
inds has gained possession of the property despite the fact 
hat he has violated a prohibition, as he has derived benefit 
from the produce. The Rambam infers from this that even if the 
husband himself did not eat it, any other benefit is equivalent 
o eating as well. The Ramban explains similarly. 


HALAKHA 

He did not eat it in a dignified manner - 374 mons xb 
‘iad: In a case where a husband funded expenditures on 
his wifes property, and he derived benefit from it but not in 
a dignified manner, then if he ate the value of a dinar, even 
of vine branches, what he spent is spent and what he ate is 
eaten. The halakha here is in accordance with the opinion 
of the one who requires the greater amount, and it is also in 
accordance with that of Rav Yehuda (Rambam Sefer Nashim, 
Hilkhot Ishut 23:8; Shulhan Arukh, Even HaEzer 88:7). 


If he consumed produce that was forbidden due to the 
prohibition of orla or produce of the seventh year or 
diverse kinds - Db) myaw myw 7PX: If one consumed 
the produce of a field that was orla, or produce from the 
seventh year, or from a forbidden mixture of diverse kinds, 
then although he derived benefit from forbidden food he has 
thereby taken possession of the land. The Tur, the Rosh, and 
the Ra'avad maintain that he has taken possession of the land 
only if he ate permitted branches and the like and did not 
derive benefit through violation of a prohibition (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 12:12; Shulhan Arukh, 
Hoshen Mishpat 141:11). 


PERSONALITIES 
The judges of Pumbedita - x73397 1T: In tractate 
Sanhedrin the Gemara identifies the judges of Pumbedita as 
referring to Rav Pappa bar Shmuel. This fourth-generation 
Babylonian amora was a disciple of Rav Hisda and Rav 
Sheshet. The Talmud discusses in several places his relation- 
ship and disputes with Rava. 
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NOTES 


One who outlays expenditures for the property of 
his wife who is a minor girl - »B>3 by NiKyin wx ian 
map ingx: The Rashba maintains that this enactment 
of the Sages was designed for the husband's benefit 
(see HALAKHA). If one spends money for property of his 
minor wife, it is therefore considered as though he spent 
money on someone else's property with the owner's 
permission. This encourages the husband not to neglect 
his wife's property. Consequently, if he chooses he may 
reat these expenses in the same manner as they are 
reated for property of an adult wife. In contrast, the 
Rivan cites an interpretation according to which the 
Sages consider him like one who enters the property 
of another without permission. This does not mean he 
orfeits his entire investment, but he is judged from a 
position of disadvantage, as discussed in the continua- 
ion of the Gemara. 


If there is enhancement corresponding to his 
expense — TNYT 7333 Naw ww: A different version of 
Rav Asi’s teaching i is cited in the Jerusalem Talmud: If the 
enhancement was greater than the expense, he takes 
he enhancement. The Gemara there explains that this 
applies only if he had not eaten any produce and only 
if he enhanced the value by building on the land, not 
hrough planting. 


BACKGROUND 


Bei Hozai — »xtin 1a: During talmudic times, the Persian 
kingdom was divided by the Sassanids into separate 
states along the lines of ancient kingdoms or indepen- 
dent entities. 

Bei Hozai, known today by its Persian name, Khuze- 
stan, was one of the larger provinces in the Persian 
Empire, extending from the Elam Mountains to the 
Persian Gulf. An important agricultural and commercial 
center, Bei Hozai was far away from the Jewish popula- 
tion centers, which were located in the Bei Aramai region 
in what had once been ancient Babylonia. 

Due to the difficulties of travel and the lack of cara- 
vans, it took an entire year to make a round-trip journey 
to Bei Hozai. Clearly, such a journey entailed significant 
travel expenses. 


Location of Bei Hozai 
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§ Rav Yaakov said that Rav Hisda said: With regard to one 
who outlays expenditures for the property of his wife who is a 
minor girl" and was married off by her mother or brothers, 
he is considered like one who outlays expenditures for the 
property of someone else. Therefore, if she performed refusal 
upon reaching maturity, thereby annulling the marriage, he takes 
the value of the improvement. What is the reason for this? The 
Sages enacted this ordinance in order that he should not let 
her property depreciate. Ifhe is not guaranteed reimbursement 
for his expenses if she refuses him as her husband, he will not 
attend to the upkeep of her property, causing its value to decline. 


The Gemara relates: There was a certain woman who had four 
hundred dinars bequeathed to her in Bei Hozai,™ a remote 
location in Babylonia. The man, her husband, went and took 
with him six hundred of his own dinars for travel expenses and 
brought back with him four hundred. While he was coming 
back he required one dinar, which he took from the money he 
had collected. He came before Rabbi Ami for a ruling. Rabbi 
Ami said to him: That which he spent he has spent, and that 
which he ate he has eaten. He has benefited from one dinar of 
her money and spent six hundred of his own, and neither amount 
can be claimed. 


The Rabbis said to Rabbi Ami: This applies only where he 
consumes the produce of his wife’s property, but this one ate 
from the principal, and it is merely expenditures. He replied: If 
so, this is a case of one who pays expenditures and did not eat, 
and the halakha is that in such a case he takes an oath with regard 
to how much he paid and then takes that amount. 


§ The mishna states: He takes an oath with regard to how much 
he spent and takes this sum. Rabbi Asi said: And this applies 
only if there is enhancement to the property corresponding to 
his expense." The Gemara asks: With regard to what halakha 
was this stated? Is this a stringency for the husband that if the 
value of enhancement is less he may not reclaim all his expenses, 
or is it a leniency that if the value is greater he need not take an 
oath? Abaye said: It means that if the value of enhancement was 
greater than the expense, he takes the expense without an oath. 


Rava said to him: If so, he will come to deceive, as he can always 
say that he spent slightly less than the value of the enhancement 
and thereby receive this amount without having to take an oath. 
Rather, Rava said: It means that if the expense was greater than 
the enhancement, he has rights to reclaim the expense only up 
to the amount of the enhancement, but no more, and even this 
amount he can claim only by an oath." 


HALAKHA 


One who outlays expenditures for the property of his wife who 
is a minor girl — MYP iNY p3) by Dixyit wyi: Ifa minor 
was married by her brothers or mother to a man, and she sub- 
sequently refused him, then the amount of her produce he had 
eaten, the amount he expended on her property, and the value 
of the enhancement of the property are calculated as though he 
were a sharecropper, as he had permission to perform changes 
to her property. If he prefers to take his expenses for the amount 
of the enhancement, his request is accepted. If his expenses were 
few and he ate a great deal, what he ate is eaten and he need not 
repay this amount, as the Sages enacted this ordinance for his 
benefit and did not intend to be stringent with him. If he requests 
to be treated like a regular husband then his request is accepted; 
otherwise he is considered like a sharecropper (Rambam Sefer 
Nashim, Hilkhot Ishut 23:10 and Maggid Mishne, citing the Rashba; 
Shulhan Arukh, Even HaEzer 88:10). 


Four hundred dinars bequeathed to her in Bei Hozai, etc. - 
“IDV NTI YD N FTN YIN ay box: In a case where property was 
bequeathed to a woman in a distant location, and her husband 
went to collect it but expended a large sum in order to do so, 


and he subsequently divorced her, then even if he spent some of 
the money collected he is not considered to have used his wife's 
property, despite the fact that he benefited from the principal, not 
the produce. Instead, the increase in value from its original loca- 
tion to its current location is evaluated, and he takes an oath with 
regard to how much it cost him to travel there. He then collects 
this sum up to the amount of increased value, as concluded by 
Rabbi Ami and in accordance with the opinion of Rava cited later 
in the Gemara (Rambam Sefer Nashim, Hilkhot Ishut 23:9; Shulhan 
Arukh, Even HaEzer 88:7-8). 


A husband who paid expenditures for his wife's property -bya 
SAW D3] by teximw: If a husband spent money on his wife's 
property and his expenses amounted to more than the value 
of the enhancement, the husband takes an oath with regard 
to how much he spent and then collects up to the sum of the 
enhancement. This halakha is in accordance with the opinions 
of Rabbi Asi and Rava, as the halakha is ruled in accordance with 
the latter in opposition to Abaye (Rambam Sefer Nashim, Hilkhot 
Ishut 23:9; Shulhan Arukh, Even HaEzer 88:7-8). 
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A dilemma was raised before the Sages: With regard to a hus- 
band who engaged sharecroppers to work his wife’s property 
in his stead," what is the halakha? Does a sharecropper begin 
work on the land with the intention to work for the husband, 
so that if the husband departs the property, e.g., if he divorces 
his wife, they too depart as sharecroppers and do not receive 
their share of the profits from the land? Or perhaps a share- 
cropper begins work with the intention to work the land, and 
the land, as it stands, stands to be worked by sharecroppers? 
Since their involvement is directly with the land, it makes no 
difference who hired them, and they would stay on the land. 


Rava bar Rav Hanan objects to this line of inquiry: In what 
way is this case different from that of one who entered the field 
of another and planted it without permission?" In such a situ- 
ation one evaluates his expenses for him and the value of his 
enhancement of the field, and he is at a disadvantage. Therefore, 
he always receives the smaller sum, whether it is equal to his 
expenses or the enhancement of the property. In this case too, 
even if the sharecroppers are viewed as unauthorized occupiers 
of the land, why shouldn't they be treated like one who entered 
another’s field without permission and receive at least the smaller 
sum? 


The Gemara answers: The two cases are not comparable: There, 
when one enters another’s land, there is no one else that will 
exert himself for it, and therefore it is reasonable that the one 
who invested in this property should at least be compensated for 
the lesser value. However, here, there is a husband who exerts 
himself for the land. Since the sharecroppers act in his stead, they 
are entitled to remain on the land only as long as he is present. 


The Gemara asks: What conclusion was reached about it, i.e., 
the original question? Rav Huna, son of Rav Yehoshua, said: 
We examine the matter: If this husband is a sharecropper him- 
self and possesses sufficient knowledge of working the land to 
perform the task himself, then when the husband departs from 
the property they too depart, as they are taking his place. If the 
husband is not a sharecropper, the land is ready for share- 
croppers, as the husband would not have performed the work 
himself. Since the wife was in need of sharecroppers, they are not 
considered to have acted on behalf of the husband and do not 
forfeit their share. 


A dilemma was raised before the Sages: With regard to a 
husband who sold his wife’s land for produce, i.e., rights to 
the produce were sold to one who agrees to work the land in 
exchange, what is the halakha? Do we say: That which belongs 
to the husband he has transferred to others, and therefore the 
sale of the produce is valid, or perhaps the principle is that when 
the Sages instituted that the produce goes to the husband, 


HALAKHA 


A husband who engaged sharecroppers in his stead — 
YANA poy Taw bya: In the case of a husband who 
brought sharecroppers to his wife's field and then divorced 
her, the following distinction applies: If the husband himself 
is a sharecropper, they must leave the field along with him, 
and their expenses are evaluated to their disadvantage. If the 
husband is not a sharecropper, they are treated like regular 
sharecroppers. The Rema writes, citing the Tur and the Rosh, 
based on Tosafot, that they are at a disadvantage only if they 

new that the field did not belong to the husband. However, 
if they were unaware of this fact, they receive the wages of 
a sharecropper from the husband regardless, and the hus- 
band then settles his accounts with his wife (Helkat Mehokek; 
Rambam Sefer Nezikim, Hilkhot Gezeila 10:12; Shulhan Arukh, 
Even HaEzer 88:12). 


One who entered the field of another and planted it with- 
out permission, etc. - xbw nyon ivan mw Jiny TT 
^3 mwa: In the case of one who went into the field of 
another and planted there, if the field was designated for 
planting, then the amount that the field's owner would have 
given for this work is estimated, and the intruder collects 
this sum. If the field was not meant to be planted, then the 
intruder’s work is evaluated and he is at a disadvantage: The 
Sma says that if the added value is greater than his expenses, 
he receives only the amount of the expenses, and if the 
expenses were more than the added value, he takes only 
the latter (Rambam Sefer Nezikim, Hilkhot Gezeila VaAveda 
10:4; Shulhan Arukh, Hoshen Mishpat 375:1). 
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HALAKHA 


She brought in for her husband two maidservants, etc. — 
spi enmar mn KY mh mb: A husband has the right 
o force some of his wife's slaves and maidservants to 
serve him in the house of another wife, whether they are 
part of her usufruct property or her guaranteed property. 
evertheless, he may not transfer them to a different town 
without his wife's permission. This ruling is in accordance 
with Rava's opinion, based on the Gemara's explanation 
hat this is due to the gain of the house. However, the 
Rema writes that he may not compel them to serve his 
other wife in a different house (see Beit Yosef and Helkat 
Mehokek; Rambam Sefer Nashim, Hilkhot Ishut 22:35; 
Shulhan Arukh, Even HaEzer 85:19). 


A husband who sold land for produce - ypy} aw bya 
niva: Ifa husband wanted to sell to a third party his rights 
to the produce that will grow on his wife's usufruct land 
over the next several years, and the third party would pay 
the entire sum immediately, his request is not accepted. 
However, he may do so if he invests the money he receives. 
In addition, he may also sell the produce on a yearly basis. 
This follows the ruling of the Gemara, in accordance with 
Rava's reasoning, as his ruling is accepted as the halakha in 
opposition to Abaye (Rambam Sefer Nashim, Hilkhot Ishut 
22:20; Shulhan Arukh, Even HaEzer 85:17). 


A widow waiting for her yavam who had property 
bequeathed to her - opay 7% b33 0X NMW: If a 
widow inherited property while she was waiting for her 
yavam, she may sell it or give it away and her action is 
valid, as the yavam has no rights to the property before 
they are married. Even if he subsequently performed 
levirate betrothal, he has not acquired her property. The 
same applies to a woman who was widowed at the 
time of her betrothal and inherited property while she 
was still betrothed: She too may sell it or give it away as 
she chooses (Rambam Sefer Nashim, Hilkhot Ishut 22:10; 
Shulhan Arukh, Even HaEzer 160:5). 
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they did so for the gain of the house, as more food is available 
when he brings produce home, but in order for him to sell it they 
did not institute their decree? Two opinions were stated with 
regard to this issue: Yehuda Mar bar Mareimar said in the name 
of Rava: What he did is done, i.e., takes effect. Rav Pappa said in 
the name of Rava: He did not do anything. 


Rav Pappa said: This statement of Yehuda Mar bar Mareimar was 
not stated explicitly in Ravas name. Rather, it was stated from 
an inference based on an incident that occurred in which a certain 
woman brought in for her husband two maidservants' as part of 
her dowry. The man went and married another woman in addi- 
tion to the first. He subsequently brought in to the second wife 
one of the maidservants to attend to her needs. 


‘The first wife came before Rava and cried about the injustice done 
to her, but Rava took no notice of her, claiming she had no right 
to complain. He who observed this incident thought that Rava 
ruled this way because he holds that what he did is done, i.e., takes 
effect, and a husband may sell his wife’s usufruct property and use 
its produce as he sees fit. But that is not so, as the Sages instituted 
the ordinance that a husband owns the rights to the produce of his 
wife's property for the gain of the house, and here the house does 
gain from his action, as the maidservant also performs work for 
the house. 


The Gemara concludes: And the halakha is that a husband who 
sold land for produce" did not do anything. The Gemara asks: 
What is the rationale for this ruling? Abaye said: We are con- 
cerned that perhaps the land itself will deteriorate over time, as 
the purchaser has acquired only its produce and has no incentive 
to take proper care of the land. Rava said: This is because there is 
no gain of the house here. 


The Gemara asks: What is the practical difference between these 
two explanations? The Gemara explains: The practical difference 
between them is, e.g., land that is close to the town, as one can 
check at any time whether the land is being cared for properly. 
Alternatively, the difference involves a husband who is a share- 
cropper" and works the land himself but sold the rights of the 
produce to someone else. As a sharecropper, the husband retains 
part of the produce and will also ensure that the land does not 
deteriorate. Alternatively, the difference concerns a husband who 
receives money for the produce and does business with it, which 
provides gain for the house. 


MI SHN A When a married man dies childless, his 


brother, the yavam, is obligated to perform 
levirate marriage or release the widow, the yevama, through a 
ceremony known as halitza. With regard to a widow waiting for 
her yavam who had property bequeathed to her," Beit Shammai 
and Beit Hillel agree that she may sell or give this property away, 
and the transaction is valid. 


A husband who is a sharecropper — Kim DIK bya: Most 
commentaries explain, with minor nuances, that the husband 
serves as a sharecropper in that very field. Therefore, there is 
no cause for concern over deterioration of the field, but the 
house does not gain from the arrangement. However, some 


NOTES 


commentaries explain that the husband is a sharecropper in 
other fields, and the house gains from his action by virtue of 
his income. If he had to tend to his wife's land himself he would 
be unable to earn money by working in those fields (Jalmidei 
Rabbeinu Yona). 
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If this woman died, what should they do with her marriage 
contract and with the property that comes and goes with her, i.e., 
her usufruct property? Beit Shammai say: Since she was not yet 
remarried, the husband’s heirs, such as his brothers or father, 
divide the property with her father’s heirs. And Beit Hillel say: 
The property retains its previous ownership status," and therefore 
the marriage contract is in the possession of the husband’s heirs, 
as they are responsible for its payment. As for the property that 
comes and goes with her, it is in the possession of the heirs of the 
woman’ father, as it belongs to the woman." 


If his deceased brother left money as part of his estate, land to be 
used as a lien on her marriage contract is acquired with it, and the 
yavam consumes the produce. Similarly, if the deceased brother 
left produce that is detached from the ground," land is acquired 
with it and the yavam consumes the produce. 


If he left behind produce that is attached to the ground," Rabbi 
Meir says: One evaluates the properties to determine how much 
they are worth with the produce, and how much they are worth 
without the produce. And as for the surplus, which is the value of 
the produce, land is acquired with it and the yavam consumes the 
produce. 


And the Rabbis say: Produce that is attached to the ground is his. 
Therefore, it is not used in the purchase of land, but the yavam may 
eat it. As for the produce that is detached from the ground, which 

is not mortgaged to her marriage contract, whoever takes posses- 
sion first has acquired it. If the yavam takes possession of the prop- 
erty first, he has acquired it and may use it as he wishes, but if she 

is first, land is acquired with it and he consumes the produce. 


After the yavam has married her, her legal status is that of his wife 
in every sense, except that the responsibility for payment of her 
marriage contract is carried out through mortgaging the property 
of her first husband, not that of the yavam." 


HALAKHA 


The inheritance of a widow waiting for her yavam - nwa» 
D2 nyw: If a widow died while she was waiting for her yavam, 
her heirs inherit her usufruct property and half of her guaran- 
teed property. According to the Rema, based on the Maharam 
Padua, her heirs also inherit all the gifts she received from the 
yavam. The heirs of the husband inherit the main sum of the 
marriage contract, the additional sum, and the other half of her 
guaranteed property, in accordance with Beit Hillel. The Rema, 
citing Rabbeinu Tam and the Rosh, states that her guaranteed 
property is considered to be in the presumptive ownership of 
the husband's heirs, at least where they already took possession 
of it, in which case it is not removed from their possession (Ran). 
These rulings apply in times of history or locations where the 
widow and the yavam are allowed to perform levirate marriage 
if they so desire. However, in times or locations where levirate 
marriage is not performed and they are compelled to perform 
halitza, she is treated not as a widow waiting for her yavam but 
as a regular widow (Rambam Sefer Nashim, Hilkhot Ishut 22:10 
and Sefer Mishpatim, Hilkhot Nahalot 3:9; Shulhan Arukh, Even 
HaEzer 160:7). 


If his deceased brother left...produce that is detached from 
the ground - yppa pa peban DID... ma: Ifa woman's 
husband died without children and left behind detached pro- 
duce, movable objects, or coins, they are sold and her yavam 
purchases land with the proceeds. The land serves as a guar- 
antee for the payment of her marriage contract, and the yavam 
has the right to consume its produce. The halakha is ruled in 
accordance with the opinion of Rabbi Meir because, follow- 
ing the ordinance of the geonim, a marriage contract may be 
claimed from movable property. This is the opinion of the Rif 


and other authorities. The Rambam maintains that the yavam 
may use detached produce and movable property as he wishes, 
as not even the enactment of the geonim can deprive him of 
this right, unless the marriage contract contained an explicit 
clause that the movable property is mortgaged for her marriage 
contract in addition to the land. 

The Rema writes that everyone agrees that until the levirate 
marriage takes place, the property of the deceased husband is 
not given to his brother. Instead, movable objects are given to 
the court or a guardian for safekeeping, while the yavam has the 
right to consume the produce of his brother's land (Beit Yosef, 
based on Rashba; Rambam Sefer Nashim, Hilkhot Ishut 22:13; 
Shulhan Arukh, Even HaEzer 168:5). 


That is attached to the ground - yppa prainiaz: If the 
deceased brother left produce attached to the ground, it must 
be sold, and the proceeds are used for the purchase of land. 
The yavam may consume the produce of this land. The halakha 
is in accordance with the opinion of the Rabbis according to 
Reish Lakish’s version of the text cited in the Gemara on 82a 
(Rambam Sefer Nashim, Hilkhot Ishut 22:12; Shulhan Arukh, Even 
HaEzer 168:4). 


Her marriage contract is through the property of her first 
husband — yiwscva awa Dwy anana: The marriage contract 
of a yevama is repaid from the property of her first husband. 
Consequently, it is prohibited for a yavam to sell any part of his 
late brother's property. If he sold or gave away this property or 
divided it with his brothers, whether before or after the levirate 
marriage, his actions are ineffective (Rambam Sefer Nashim, 
Hilkhot Ishut 22:11 and Hilkhot Yibbum VaHalitza 11; Shulhan Arukh, 
Even HaEzer 168:3, 166:4). 


NOTES 


The property retains its previous ownership sta- 
tus — Da 0D): The precise meaning of this statement 
is disputed by the early commentaries and is linked to a 
different dispute with regard to the halakhic status of this 
woman's guaranteed property. 

According to many opinions, the mishna divides a wife's 
property into two separate categories: The first type is her 
marriage contract, which includes the main sum of the 
marriage contract, the additional sum, and her dowry as 
specified in the marriage contract, which is called her guar- 
anteed property. The second type is her usufruct property, 
referred to in the mishna as the property that comes and 
goes with her. According to this opinion, the phrase: The 
property retains its previous ownership status, is a general 
statement, followed by a detailed account: All parts of the 
marriage contract belong to the husband's heirs, while the 
usufruct property goes to the heirs of the woman's father. 
According to this explanation, the continuation of Beit 
Hillel's statement in the mishna does not state: And the 
marriage contract, but simply: The marriage contract. This 
is the opinion of Rabbeinu Tam, as cited by Josafot, as well 
as that of the Rid and the Rosh, among others. 

Rashi and the Rambam, however, maintain that the 
woman's property is divided into three categories: The 
marriage contract, including the additional sum; her guar- 
anteed property; and her usufruct property. Consequently, 
the expression: What should be done with her marriage 
contract, does not refer only to her marriage contract in 
the limited sense, but to all that accompanies it, i.e., her 
dowry. According to this opinion, the clause: The prop- 
erty retains its previous ownership status, refers to her 
guaranteed property, which remains in the possession of 
its owner, though amora’im in tractate Bava Batra (158b) 
dispute whether the husband or the wife is actually the 
owner. The marriage contract itself belongs to the hus- 
band's heirs, while the usufruct property is bequeathed 
to the woman's heirs. 

With regard to the possession of the wife's guaranteed 
property, most authorities rule in accordance with the 
opinion in Bava Batra that the heirs of the husband and 
those of the wife share it, although some dispute this 
ruling. See the Rashba, the Ritva, and other early com- 
mentaries for a discussion of this matter and the halakhic 
implications according to the two opinions. 


DATAN pid: KETUBOT : PEREK VIII - 80B 


99 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VIII 
Daf 81 Amuda 


HALAKHA 


Her heirs, the heirs of her marriage contract - wrt 
anan ‘wr: If a widow died while she was waiting 
for her yavam, then the husband's heirs, who take the 
main sum and the additional part of her marriage 
contract, are obligated to pay for her burial (Rambam 
Sefer Nashim, Hilkhot Ishut 22:10; Shulhan Arukh, Even 
HaEzer 160:7). 
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NOTES 


Therefore, the yavam may not say to her: Your marriage contract 
is placed on the table. He may not set aside a designated sum of 
money for this payment. Rather, all of the first husband’s property 
is mortgaged for her marriage contract as long as he has not 
divorced her. And similarly, in general a man may not say to his 
wife: Your marriage contract is placed on the table. Rather, all 
his property is mortgaged for her marriage contract. 


If the yavam divorced her after performing levirate marriage, she 

has only her marriage contract, as she does not retain any rights 

to the rest ofher first husband’s property. Ifhe subsequently remar- 
ried her, she is like all women, and she has nothing but her 

marriage contract. In this case, the property of her first husband 

is no longer pledged for the payment of her marriage contract. 


G E M ARA“4 dilemma was raised before the Sages: 

In the case of a widow awaiting her yavam 
who dies, who buries her? Who is obligated to bear the expenses 
of her burial? Must the husband’s heirs bury her, as they inherit 
the marriage contract, or perhaps her father’s heirs are obligated 
to bury her, as they inherit the property that comes and goes 
with her? Rav Amram said: Come and hear a solution. As it is 
taught in a baraita: In the case of a widow waiting for her yavam 
who dies, 


her heirs, i.e., the heirs of her marriage contract," are obligated 
in her burial. This indicates that her husband’s heirs, who inherit 
her marriage contract, must attend to her burial. Abaye said: 
We too learn in a mishna (9sb): A widow is sustained from the 
property of the orphans, and her earnings are theirs, and they 
are not obligated in her burial. Instead, her heirs, the heirs of her 
marriage contract, are obligated in her burial. And who is the 
widow who has two sets of heirs, necessitating the ruling that only 
the heirs of her marriage contract are obligated in her burial? You 
must say that this is a widow waiting for her yavam, as the yavam 
inherits her marriage contract. 


Rava said: But let the yavam say: I inherit my brother," and I am 
therefore entitled to this marriage contract as my brother’s heir, 
while his wife I am not obligated to bury, as I have no connection 
to her. Abaye said to him: This claim is not valid because they 
come upon him from two sides," by force of two complementary 
claims: If he inherits his brother he should inherit his duties as 
well as his rights, and he should bury his wife. Ifhe does not bury 
his wife, as he does not wish to take his brother’s place, he should 
give her marriage contract to her. 


l inherit my brother — wy g ny: The early commentaries 
note that this claim is consistent with the opinion that the 
husband's heirs receive only the marriage contract itself but 
not the wife's guaranteed property from her dowry. However, 
according to Rabbeinu Tam, who maintains that the heirs of the 
husband receive half of her guaranteed property, this assertion 
is difficult to understand. Josafot explain that the claim of the 
yavam is that he receives the money directly from his brother, 
while the duty of her burial was never his responsibility initially. 
Or, as the Ritva phrases it, the principle that an individual is 
inherited by his brother is biblical in origin, while the obligation 
to bury a wife is imposed on the husband by rabbinic law. Some 
early commentaries contend that the brother is not trying to 
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avoid all payment for the burial but is simply suggesting that 
since he must share her inheritance with her heirs, according 
to this opinion, they too should cover part of the expenses. The 
Ramban and the Rashba, though, consider this explanation 
far-fetched (see Rivash). 


Because they come upon him from two sides - pga own 
pry wn vbp: The expression: They come upon him from 
two sides, is more forceful than: Whichever way you look at 
it [mima nafshakh], as here there is an actual claim from the 
other side, i.e., the woman's heirs. The early commentaries 
explain the discussion in the Gemara as follows: At first it was 
assumed that Rava's difficulty was that the yavam can claim that 


while he inherits his brother's money, he is under no obligation 
toward a woman who is a stranger to him. Abaye answered 
that the woman's heirs can retort that upon the death of the 
first husband the obligation to pay her the marriage contract 
was already in place, and consequently he must pay it despite 
his lack of connection with the woman. Rava therefore amends 
his argument and states that the yavam is saying the following: 
Although | stand in my brother's place and therefore inherit 
him, with regard to the claim of the marriage contract, | was 
willing to marry her during her lifetime without having to pay 
the marriage contract, and therefore her heirs have no claim 
against me after her death (see Rivan). 
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Rava said to him: I say as follows: The yavam claims that I 
inherit my brother, and his wife I will not bury, as this is not 
my responsibility. And if the brother should be responsible due 
to her marriage contract, a marriage contract cannot be col- 
lected during the husband's lifetime" but only after his death. The 
yavam is the first husband's replacement, as he is prepared to 
perform levirate marriage with the woman, and therefore she is 
not entitled to her marriage contract, which means he is also not 
obligated to bury her. This assumption that a marriage contract 
may not be claimed during the husband's lifetime is derived from 
a close reading of the wording of the marriage contract, which 
states: When you may marry another you may claim this marriage 
contract, which indicates that if the woman is unable to marry 
another man because her husband is still alive she is not entitled 
to her marriage contract. 


The Gemara asks: Who did you hear who is of the opinion that 
one expounds the marriage contract" and infers halakhot from 
its exact language, like expositions from the Torah? It is the opin- 
ion of Beit Shammai, and yet we have heard that Beit Shammai 
say a document that is ready to be collected is considered 
collected. Here too, it should be considered as though she had 
already claimed her marriage contract, and he cannot claim to 
be acting as his brother’s heir. 


The proof of this is as we learned in a mishna (Sota 24a): If the 
husbands of women suspected of being unfaithful died before 
their wives drank" from the bitter waters in accordance with the 
halakha of a sota,’ and it was never established whether they 
had engaged in relations with another man, Beit Shammai say: 
They take the marriage contract and do not drink, and Beit 
Hillel say: Either they drink or they do not take the marriage 
contract. 


The Gemara digresses to express puzzlement at the wording of 
this mishna: Either they drink? How can they drink the bitter 
waters? The Merciful One states: “Then shall the man bring his 
wife to the priest” (Numbers 5:15), and there is no way to fulfill 
that verse after the husband has died. Rather, Beit Hillel’s ruling 
should be understood as follows: Since they do not drink," as 
they have no husband who can compel them to drink the waters, 
they do not take the marriage contract, in case they were in fact 
unfaithful. 


That mishna stated that Beit Shammai say: They take the 
marriage contract and do not drink. But why do they collect 
the marriage contract? It is a case of uncertainty: Perhaps she 
committed adultery; perhaps she did not commit adultery. If 
she was unfaithful she is not entitled to the marriage contract, 
and yet, although her position cannot be verified, Beit Shammai 
maintain that her uncertain claim comes and supersedes the 
certain claim of the heirs, as they are certainly the rightful heirs 
of their father. 


BACKGROUND 


Sota — mvp: The Torah (Numbers 5:11-31) describes the pro- 
cedure governing a woman suspected of adultery [sota]: First, 
her husband warns her in the presence of witnesses against 
secluding herself with a specific man about whom he is suspi- 
cious. If she disobeys this warning and is observed secluding 
herself that man, even though there is no concrete evidence 
that she actually committed adultery, she and her husband 
may no longer live together as a married couple until she has 
undergone the following ordeal to determine whether she 
committed adultery. 

The woman, accompanied by her husband and two Torah 
scholars, is taken to the Temple in Jerusalem and forced by 
the priests to stand in a public place while holding the special 
meal-offering that she is required to bring. There she is once 


again questioned about her behavior. If she continues to 
protest her fidelity and takes an oath to that effect, a scroll 
is brought and the curses mentioned in the biblical passage 
cited above are written on it. If she does not admit to commit- 
ing adultery, the scroll is submerged in a clay vessel filled with 
water taken from the Temple basin and some earth from the 


Temple floor, and the scroll’s writing is dissolved in the water. 


She is then forced to drink that water. 

If the husband's allegation is true, then, in the words of 
he Torah: “Her belly shall swell and her thigh shall fall away” 
(Numbers 5:27), until ultimately she dies from the water's curse. 
f she is innocent, the water will bring her blessing and it is 
permitted for her to resume normal marital relations with 
her husband. 


HALAKHA 


A marriage contract cannot be collected during the hus- 
band’s lifetime — oma nia mand mn x5: A marriage 
contract is like a promissory note that can be claimed only 
after a period of time, which in this case would be follow- 
ing the couple's divorce or the death of the husband (Ram- 
bam Sefer Nashim, Hilkhot Ishut 16:3; Shulhan Arukh, Even 
HaEzer 93:1). 


If the husbands died before their wives drank, etc. - ma 
“one sow w pwa: In the case of a wife who was warned 
by her husband not to seclude herself with a certain man, and 
she did so anyway, if the husband died before she drank from 
the bitter waters, she does not drink them and does not collect 
her marriage contract (Rambam Sefer Nashim, Hilkhot Sota 2:7; 
Shulhan Arukh, Even HaEzer 178:1). 


NOTES 


Who is of the opinion that one expounds the marriage con- 
tract — AIN WN mb Mt: According to some early com- 
mentaries, Beit Hillel maintain thatthe language of the marriage 
contract is not expounded at all. Although it appears that Beit 
Hillel agree with Beit Shammai with regard to a certain halakha 
hat is based on an exposition of the marriage contract, they 
accept this opinion for a different reason. However, Rabbeinu 
Tam, in Sefer Ha Yashar and elsewhere, claims that although Beit 
Hillel do not expound to the same extent as Beit Shammai, they 
admit that an exposition of this kind is possible in principle, and 
hey too rely on it in certain cases. See also Tosafot, who suggest 
hat Beit Hillel ultimately accepted Beit Shammai’s opinion 
entirely, and therefore they too infer halakhot from the wording 
of the marriage contract. 


Rather, since they do not drink - niniw Kow Jinn xox: The 
Rivash writes that the Gemara is not emending the text of the 
mishna but explaining it: These women are supposed to drink, 
and since they are unable to do so, they forfeit their right to 
the marriage contract. Similar cases can be found elsewhere 
in which the Sages dispute the halakha concerning one who 
has a halakhic obligation to perform an action that he cannot 
perform for some reason beyond his control. 
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PERSONALITIES 


Rabbi Abba - xax +27: There is a tradition of the geonim that 
the Rabbi Abba mentioned here is the great amora Rav. Some 
versions of the text of the Gemara even read Rav Abba, instead 
of the letter reish, an abbreviation for Rabbi, or Rabbi Abba. This 
is also logical chronologically, as Sumakhos was the main dis- 
ciple of Rabbi Meir and a contemporary of Rabbi Yehuda HaNasi, 
Rav’s teacher. In this baraita he is not called Rav, the name he 
was called in Babylonia to reflect that he was appointed rabbi of 
all Babylonian Jewry, but by his real name, Rabbi Abba. This also 
explains an expression found in several places in the Gemara: 
Rav is a tanna and argues, which indicates that he was one of 
the later tanna‘im. 
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It must therefore be concluded that Beit Shammai maintain: A 
document that is ready to be collected is considered collected. 
Consequently, the sum of the marriage contract is already consid- 
ered in the woman's possession, which means that when the heirs 
do not wish to pay the sum of the marriage contract they are 
actually trying to claim money due to an uncertainty. 


The Gemara questions the earlier statement that the marriage 
contract may not be collected during the husband’s lifetime due 
to the exposition of the language of the document: But even ifthe 
language of a marriage contract is not expounded, the simple 
meaning of its words indicates that she may not claim it during 
the lifetime of the yavam, as we require the fulfillment of the 
clause: When you may marry" another you may take that which 
is written to you, and this is not the case here, as the yevama may 
not marry anyone else before she takes part in halitza. How, then, 
can the two claims come upon him, as Abaye suggested? 


Rav Ashi said: The yavam is also considered like another" man, 
and it is as though she were about to marry another. Therefore, 
she is entitled to the marriage contract. 


The above discussion took place when Abaye and Rava were learn- 
ing this halakha together. Sometime later, Rava sent Abaye the 
following related difficulty by way of Rav Shemaya bar Zeira: 
And can the marriage contract of a yevama be collected during 
his lifetime? 


But isn’t it taught in a baraita: Rabbi Abba’ says: I asked Suma- 
khos: With regard to a yavam who wants to sell his brother’s 

property” but is unable to do so because all his brother’s posses- 
sions are mortgaged to the yevama, how can he proceed? He 

replied: If he is a priest, who is prohibited from remarrying his 

divorced wife, he should prepare a feast for his wife after yibbum 

has been performed, and during the feast he should persuade her 

to allow him to sell the late brother’s property. If he is a regular 
Israelite, who may remarry his divorced wife, he can divorce her 
with a bill of divorce, at which point he is obligated to pay her 
only the sum of her marriage contract, and the rest of the property 
is then no longer mortgaged for it. While they are divorced he may 
sell the property and subsequently remarry her. 


NOTES 


But we require fulfillment of the clause: When you marry, 
etc. — DPRP YI KT: Rashi states that this is another 
question raised against Abaye's first statement. According to 
his interpretation the query is a general one that applies to 
Beit Hillel as well. The Rivan and Rabbeinu Tam maintain that 
his question is a continuation of the discussion with regard 
o Beit Shammai's opinion: Although Beit Shammai rule that a 
document that is about to be collected is considered already 
collected, this applies only to cases like that of a sota, where 
he husband is dead and the woman is permitted to all men. 
n such a situation the marriage contract is considered as 
hough it had been claimed by her. However, with regard to 
a widow waiting for her yavam, since she is unable to marry 
others the document cannot be considered collected (see 
Tosafot and other early commentaries). 


The yavam is also considered like another — M3 72] D2? 
+t: The Rivan writes that once Rav Ashi’s solution is accepted, 
the previous answer that a document ready to be collected 
is considered collected is no longer needed. This is because 


if the yavam is considered like another man and not like a 
continuation of his brother, the woman had already acquired 
her marriage contract upon the death of her first husband, 
which means that the yavam inherits the marriage contract 
from her rather than from his brother. 


A yavam who wants to sell his brother's property - nying 
YIN pD WOW: Rashi discusses at length why the Sages 
were so stringent in their decree that the property of the 
late brother be entirely mortgaged for the marriage contrac 
of the yevama, to the extent that the yavam may not sell i 
at all, while any sale of property that belongs to a regular 
husband is valid, despite the fact that his possessions are 
also mortgaged to the marriage contract. He explains tha 
the yevama does not fully rely on the yavam, as he did no 
guarantee the payment of her marriage contract from his 
own property, in the manner of: That which | own and tha 
which | will acquire in the future, as stated in the marriage con- 
tract, and she is therefore worried that the property might be 
entirely lost. 
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And if it enters our mind that a marriage contract can be 
collected during his lifetime, why is all this necessary? Let 
him set aside for her part of the property that corresponds to 
the amount of the marriage contract, and the rest let him 
sell. Abaye replied: And according to your reasoning, rather 
than asking this question based on a baraita, let him raise 
this difficulty from the mishna, which teaches that he may not 
say to her: Your marriage contract is placed on the table for 
you. Rather, all his property is mortgaged for her marriage 
contract. Why can't he designate property equivalent to the sum 
of her marriage contract and sell the rest? 


The Gemara answers: The tanna in the mishna there teaches us 
good advice, i.e., that one should not do so ab initio, so as to 
ensure that the amount set aside for her marriage contract is not 
lost, which would necessitate writing a new marriage contract. 
However, it should not be inferred from the mishna that it is 
prohibited to do so. As, if you do not say so, that it is merely 
good advice, consider the latter clause of the mishna, which 
teaches: And similarly, a man may not say to his wife: Your 
marriage contract is placed on the table. Rather, all his prop- 
erty is mortgaged for her marriage contract. Ifhe wants to sell, 
here too, may he not sell? Rather, in that case the tanna teaches 
us good advice, and therefore here too, with regard to a yevama, 
he teaches us good advice. 


The Gemara asks: But if so, the question is raised once again, as 
the statement of Rabbi Abba said in the name of Sumakhos is 
difficult.’ Why is it necessary for the husband to divorce his 
wife when he can set aside the sum of her marriage contract? 
The Gemara answers: That teaching of Rabbi Abba is also not 
difficult, as the reason one may not do so is not that he cannot 
designate a sum as her marriage contract but due to enmity. If 
he were to set aside a certain portion for her marriage contract, 
she would perceive this as a sign that he desires to be rid of her. 
Ifhe divorces and remarries her, she would realize it is only a ploy 
to allow him to sell the property and does not indicate his desire 
to divorce her. 


The Gemara relates: A certain man had a yevama who happened 
before him" for levirate marriage in the city of Pumbedita.* His 
brother wanted to disqualify her from him by means of a bill 
of divorce, as the halakha is that if one of the potential yevamin 
gives the yevama a bill of divorce she may no longer enter into 
levirate marriage with the others. 


NOTES 


BACKGROUND 


Pumbedita - x139: A city on the Euphrates River north- 
west of Neharde’a, Pumbedita was an important center of the 
Babylonian Jewish community for many generations. As early as 
the Second Temple period Pumbedita was called the Diaspora, 
as it was considered the center of Babylonian Jewry. After the 
destruction of Neharde’a, some scholars from its yeshiva relo- 
cated to Pumbedita, and from then on Torah study continued 
there without interruption until the end of the geonic period. 
The scholars of Pumbedita were particularly famous for their 
acumen. The most famous heads of the yeshiva in Pumbedita 
were its founder, Rav Yehuda; Rabba; Rav Yosef; Abaye; Rav 
Nahman bar Yitzhak; Rav Zevid; and Rafram bar Pappa. The 
yeshiva was very prominent in the geonic period as well, often 
overshadowing the yeshiva in Sura. The last heads of the yeshiva 
in Pumbedita were the renowned geonim Rav Sherira Gaon and 
his son, Rav Hai Gaon. 


Location of Pumbedita 


The tanna there teaches us good advice — xp najv ayy ony 
b yawn: There are various opinions with regard to the nature of 
this good advice. Rashi’s opinion, which is the second explana- 
tion of the Rivan, is that concern exists that these objects set 
aside for her marriage contract might be lost, and therefore 
he would have to give her others (see Josafot). The Rivan and 
Tosafot explain that the good advice is that he should not be 
so hasty in divorcing her. Rabbi Shimshon of Saens, in his own 
commentary and cited in Tosafot, maintains that the good 
advice concerns the fact that if he designates a particular item 
for her marriage contract he may no longer give it away or sell 
it, whereas under normal circumstances he retains control of all 
his property. However, according to the Shita Mekubbetzet and 
later commentaries, this advice applies only to the marriage 
contract of a regular woman, but not that of a yevama. In the 
latter case, the reason is that the woman prefers that all the 


property be mortgaged for her marriage contract, not merely 
part of it, as she has more she can rely on in case of loss (see 
Tosafot). It is further explained in the Shita Mekubbetzet that 
according to this interpretation, it is understandable why the 
mishna separates the halakha of a yevama from that of a regular 
wife, as the reasoning behind the halakha differs in each case. 


But the statement of Rabbi Abba is difficult - sax '377 xx 
wp: Rashi, as understood by other commentaries, explains 
that the Gemara’s answer that the tanna is giving good advice is 
logical in the context of the mishna’s recommendation of what 
should ideally be done with the marriage contract. However, 
this is certainly an insufficient explanation of Rabbi Abba’s sug- 
gestion for the husband to divorce his wife. Rather, there must 
be a more persuasive reason why Rabbi Abba's recommends 
that he give a bill of divorce. 


Ayevama who happened before him, etc. — 117772 mb mbps: 
A few background halakhot of levirate marriage are necessary to 
understand this case. The main obligation of levirate marriage 
is upon the oldest brother. If he does not wish to perform this 
duty, one of the other brothers may marry the yevama. The 
levirate bond itself, however, applies to all the brothers, and 
therefore if one of them performed levirate betrothal with the 
yevama, she is forbidden to all the brothers apart from him. If 
one of them gave her a bill of divorce, none of the others may 
perform levirate marriage with her; rather, she must receive 
halitza. The status of a yavam who performs halitza is different 
from that of a yavam who performs levirate marriage. When 
performing levirate marriage, the yavam replaces his deceased 
brother and, according to most authorities, inherits all his prop- 
erty, whereas if he performs halitza, all the brothers share the 
inheritance equally. 
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HALAKHA 

Since the Sages said, etc. — 3) 231 Wat 1V3: A widow 
waiting for her yavam collects her marriage contract from 
her husband's property. Consequently, it is not permitted 
for the yavam to sell his late brother's possessions either 
before or after levirate marriage. If he sold or gave them 
away as a gift or divided the property of the deceased 
with his brothers, his action is of no effect, as this property 
is mortgaged for the widow's marriage contract, as stated 
by Rav Yosef (Rambam Sefer Nashim, Hilkhot Ishut 22:11; 
Shulhan Arukh, Even HaEzer 168:3). 


The lien of movable property on the marriage contract — 
mand povden ‘yayw: If a man died, leaving his wife in 
need of levirate marriage, and he left detached produce 
or other movable property, it should be sold and the pro- 
ceeds used for the purchase of land, the produce of which 
belongs to the yavam. If the yavam owed his deceased 
brother money and he took possession of this sum, it is 
removed from him. Some authorities rule that this hala- 
kha applies only to land, but nowadays, when a marriage 
contract is written and collected even from movable prop- 
erty, everyone agrees that land should be bought with it, 
and the yavam eats the produce (Rambam Sefer Nashim, 
Hilkhot Ishut 22:13; Shulhan Arukh, Even HaEzer 168:5). 


NOTES 


His sale is not a valid sale — Y3 at TT xd: The later 
commentaries discuss the reasoning behind Rav Yosef’s 
ruling that the sale is entirely void. Some claim that Rav 
Yosef agrees with the opinion of Rava in tractate Temura 
(4b) that performing a forbidden action is ineffective. They 
add that according to this opinion it is clear why Abaye 
disagrees with Rav Yosef, as he expressly takes issue with 
Rava in the Gemara there, arguing that even when one 
violates a prohibition, his action is still valid. In the Kovetz 
Shiurim, this explanation is rejected because the baraita 
hat Rav Yosef finds later in the Gemara to support his 
position that the sale is invalid is not a situation where the 
yavam did anything wrong. Other commentaries write that 
according to Rav Yosef, in this instance the Sages reinforced 
heir ordinance to a greater extent than Torah law by insist- 
ing that the sale should not be valid at all. According to the 
Ayyelet Ahavim, the reason for this is that since the yavam 
can perform levirate marriage with the yevama against 
her will, there is a concern that he may be interested only 
in acquiring the money, and therefore the Sages decreed 
hat he have no access to the property of the deceased. 


Since | inherit, etc. - 13) way» aw Dyin: Tosafot ask 
he following question: Can't he waive the debt himself, 
ike anyone who receives a document of debt to collec 
rom another? Several answers have been offered. One 
possibility is that he does not inherit the debt himself bu 
only via the woman, who does not want the debt to be 
waived. Alternatively, he would in any case have to pay the 
sum of the debt he waived due to the halakha of indirec 
damage. The Ramban, followed by the Ra’ah, suggests 
that one cannot forgive his own debt. The Ramban also 
suggests that perhaps a clever brother-in-law can in fac 
avail himself of this option of waiving the debt, but no 
everyone is aware of this possibility. 
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The brother who wished to perform levirate marriage said to him: 
What is your opinion? Why are you doing this? Is it due to the 
property, as you are jealous that his property will belong to me, 
in accordance with the halakha that the brother who performs 
levirate marriage inherits the late brother’s property, whereas if 
the yevama receives halitza or a bill of divorce all the brothers 
share the inheritance equally? I will divide the property with you. 
Upon hearing this, the brother consented to him performing levi- 
rate marriage. However, when he married the woman, the husband 
refused to give his brother anything, and the case came before the 
court. 


Rav Yosef said: Since the Sages have said" that one may not sell 
the property of a widow waiting for her yavam before marrying 
her, although he sold it, his sale is not a valid sale." So too, his 
promise to give half the property to his brother, which is equiva- 
lent to a sale in this case, is of no consequence. As it is taught in a 
baraita: With regard to one who died and left a widow waiting 
for her yavam and also left behind property worth the value of 
one hundred maneh, equivalent to ten thousand dinars, although 
her marriage contract is worth only one maneh, or one hundred 
dinars, the yavam may not sell any part of his possessions, as all 
of his property is mortgaged for her marriage contract. The 
Sages prohibited him from selling it. Therefore, if he did so the 


transaction is void. 


Abaye said to Rav Yosef: And anywhere that the Sages said that 
one may not sell, is it the halakha that although he sold, his sale 
is no sale? But didn’t we learn in the mishna (78a) with regard to 
a betrothed woman selling property: Beit Shammai say: She may 
sell, and Beit Hillel say: She may not sell; both these, Beit 
Shammai, and those, Beit Hillel, agree that if she sold it or gave 
it away, the transaction is valid? Evidently, even Beit Hillel agree 
that despite the violation of the Sages’ injunction, the sale is valid. 
Abaye therefore rejects Rav Yosef’s ruling. They sent this problem 
before Rabbi Hanina bar Pappi, who sent back the following 
reply: The halakha is in accordance with the opinion of Rav Yosef. 


Abaye said in response: Is that to say that Rabbi Hanina bar 
Pappi has hung jewelry upon it, i.e., this ruling? His blunt declara- 
tion that the halakha is in accordance with Rav Yosef’s opinion 
without a logical explanation adds nothing to the discussion, and 
his decision should be rejected. They sent this inquiry before Rav 
Minyumi, son of Rav Nahumi, who sent back the following writ- 
ten reply: The halakha is in accordance with the opinion of Abaye, 
but if Rav Yosef states a different reason for it, send his reasoning 
to me and I will reconsider the matter. 


Rav Yosef went, examined the mishnayot carefully, and found the 
following source for his opinion. As it is taught in a baraita: If one 
claimed money from his brother that he had previously lent him, 
and then the lender died and left behind a widow waiting for her 
yavam, then the yavam who borrowed money may not say: Since 
I inherit’ my brother’s property by means of the yevama, I may 
also take possession of the debt, and I do not have to restore it to 
the other brothers. Rather, one appropriates the sum of the debt 
from the yavam, and he purchases land with it for the woman's 
marriage contract, and he eats the produce." This serves as proof 
for Rav Yosef’s opinion that a yavam may not sell his brother's 
property or take possession of a debt he owed his brother. 


Abaye said to him: Perhaps they did for him that which is 
good for him. In other words, the baraita that states that one 
should purchase land and eat the produce is merely good advice 
to prevent the money from being lost. Rav Yosef said to him: The 
tanna teaches: One appropriates, i.e., against his will, and you 
say that they did for him that which is good for him? The 
language indicates that this is an obligation, not a matter of advice. 
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They once again sent this question before Rav Minyumi, son 
of Rav Nahumi. He said to them: So said Rav Yosef bar 
Minyumi that Rav Nahman said: This baraita is not a mishna’ 
and therefore is not authoritative. Consequently, no proof may 
be adduced from it. 


The Gemara inquires: What is the reason that this baraita is 
rejected? If we say it is because the money he owes is considered 
movable property, as it is not present, and movable property 
is not mortgaged to a marriage contract, as only land can be 
mortgaged for this purpose, such an argument does not negate 
the baraita. Perhaps it is in accordance with the opinion of 
Rabbi Meir," who said that movable property is mortgaged to 
a marriage contract. 


Rather, the reason for doubting the reliability of the baraita is 
because he says to her: You are not my litigant. There is no legal 
dispute between the man and the yevama. He claims that she is 
not a party to this suit, as he owes money to his late brother. 
Therefore, she cannot claim the money from him by arguing that 
it is mortgaged for her marriage contract. 


However, this still does not prove conclusively that the baraita 
is corrupt, as perhaps it is the opinion of Rabbi Natan. As it is 
taught in a baraita that Rabbi Natan says: From where is it 
derived that in the case of one who claims one hundred dinars 
of another," and the other claims money of another, that one 
appropriates the money from this one, the last borrower, and 
gives it to this one, the first lender, without each party claiming 
the money from the one with whom he did business? The verse 
states: “And he shall give it to him in respect of whom he has 
been guilty” (Numbers 5:7). The words “whom he has been 
guilty” are expounded to mean that the borrower pays the one 
who is owed by his creditor, since the borrower is a party to this 
case despite the fact that he never incurred direct liability to him. 
It is possible to explain the baraita cited by Rav Yosef based on 
this reasoning as well. 


Rather, a different justification exists for rejecting the baraita: 
We have not found a tanna who is stringent with these two 
stringencies with regard to a marriage contract. Rather, one 
rules either in accordance with the opinion of Rabbi Meir that 
movable property is mortgaged for a marriage contract, or in 
accordance with the opinion of Rabbi Natan. No one accepts 
both of these stringencies, and yet this baraita can be explained 
only by a combination of the two opinions. It must therefore be 
rejected as non-authoritative. 


HALAKHA 


One who claims one hundred dinars of another, etc. - mwiait 
^d Mya ivana: If Levi owes Shimon one hundred dinars and 
Shimon owes Reuven the same sum, the money is collected 
from Levi and transferred directly to Reuven. It makes no 
difference whether Levi owed Shimon at the time when 
Shimon became indebted to Reuven or afterward. In this 


regard the halakha of a verbal loan is the same as that of a 
document. This halakha also applies to all other obligations, 
whether in the form of a loan, a sale, or a hiring, in accor- 
dance with the statement of Rabbi Natan (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 2:6; Shulhan Arukh, Hoshen 
Mishpat 86:1). 


NOTES 


Is not a mishna — mA AMEX: Although elsewhere Rashi 
explains this expression differently, his interpretation here 
seems the most likely one. He states that this phrase means 
that the text of the baraita is corrupt and was never taught 
this way at all. Therefore, it cannot be cited as proof (see Shita 
Mekubbetzet). 


Perhaps it is in accordance with Rabbi Meir - x13 93 xt 
wT: The Ritva states simply that proving this teaching to be in 
accordance with the opinion of one tanna suffices to negate 
the assumption that it is not a mishna. Rashi and Tosafot add 
that not only is this a valid mishna, but it can even serve as 
proof of the halakha. This is because even if the halakha is 
not in accordance with Rabbi Meir with regard to movable 
property, and for such property the baraita would in fact not 
be authoritative, nevertheless, there is no reason to reject the 
principle that the act of a yavam who sells property that is 
mortgaged to the marriage contract is of no consequence. 
Since the incident in Pumbedita involved land, which every- 
one agrees is mortgaged to the marriage contract, the sale 
should be void, as stated by Rav Yosef. 
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NOTES 

This is not a mishna — mawa Ay jt: Despite this claim of 
he Gemara, the Rif cites the baraita verbatim, implying that 
he does accept it as halakha. The Ra’avad disagrees with the 
opinion of the Rif due to this statement of the Gemara. The 
Ramban writes in Sefer HaZekhut that although the Gemara 
rejects the baraita because no tanna maintains both o 
hese opinions, both are in fact followed as practical hala- 
kha: Rabbi Natan’s opinion is accepted, and the ordinance o 
he geonim, that nowadays a marriage contract is collected 
rom movable property effectively renders the halakha in 
accordance with Rabbi Meir's opinion, which means tha 
in practice, this baraita is in fact accepted. The Rambam 
rules in accordance with the opinion of some geonim tha 
although a marriage contract is collected from movable 
property, nevertheless this ordinance does not have the 
status of actual rabbinic law. 


Divide it for yourself from now - xAwia b xaba: Accord- 
ing to Rashi, the man instructed his brother to take posses- 
sion of his share now with the intention of acquiring it after 
the levirate marriage. The Ritva notes that this explanation 
is logical in light of the Gemara’s subsequent comparison 
to the case of one who pulled a cow. 


And even if it was standing in a meadow - nai ox 
Dasa: According to the Rashba and the Ritva, a meadow is 
mentioned merely as an example of a place where a cow 
usually grazes, but the animal is acquired even if it is located 
in the public domain. It would appear that in their opinion 
the act of acquisition is completed when the cow is pulled, 
especially since the Gemara below qualifies this case as 
one when the seller says that after thirty days the act of 
acquisition should take effect starting from now. The seller's 
addition of the phrase: After thirty days, is therefore merely 
an additional stipulation. However, the Meiri maintains that 
this halakha applies only to a meadow or similar location, 
which has the status of an alleyway, a non-public place 
where the acquisition can be performed. But if it is in the 
public domain, the animal is not acquired at all. 


Here it is not in his power - iva wh x37: The Rivan writes 
that Mar bar Rav Ashi appears to disagree with Rabbi Abba, 
as Mar bar Rav Ashi bases his ruling that the acquisition is 
ineffective on the fact that the brother was unable to give 
it at the time. This indicates that if he were to do so later, 
after the levirate marriage, it would take effect. The Rivan 
adds that it is nevertheless possible that Mar bar Rav Ashi 
agrees with Rabbi Abba but maintains that the latter was 
only speaking ab initio, and that if one sold the property 
after the levirate marriage the transaction would be valid. 


Acquire it from now — way 37: The Ritva explains that 
this means: Acquire the body of the cow now, but its pro- 
duce shall belong to the purchaser only after thirty days. 


BACKGROUND 


Mata Mehasya - woma xma: Mata Mehasya was a town 
adjacent to the city of Sura. In its day, Sura was a large city, 
even serving as the capital of the Parthian kingdom. By 
comparison, Mata Mehasya was small, and it seems that 
most of its inhabitants were Jews. It is possible that it was 
inhabited by Jews even from the first days of Jewish settle- 
ment in Babylonia. In the time of Rav Ashi, the yeshiva in 
Sura was transferred to Mata Mehasya. Due to the proximity 
of the two places, their names were often interchanged 
in the days of the geonim, and the Yeshiva of Sura was at 
times called the Yeshiva of Mehasya. Regardless, the town 
of Mehasya never grew to the size of a city. 


The swindler from Pumbedita — A127 78739: This 
derisive name for a man from Pumbedita was based on the 
prevalence of swindlers and thieves in that city. The Talmud 
similarly states (Hullin 127a): If a man from Pumbedita lends 
you money, change your place of residence so he does not 
come and steal from you. 


106 KETUBOT PEREK VIII: 82A- .39 ATA p 


m7 NAVOD T PIT 1D DI KFI AN 
NI TIOR AN AY VNT HANY 
OFT NI KIY T 


KIRI TAP MY TYD NIA NITI 
Kona aban TINY KYI DTA 
DWR? PAYTNI: mh: 1x FI 
ny $ K393 103) NIK - DD) 
PTD 5 ATAY KYOADA mb 
ne mb WN AYAI TPTI 

sempTia obs- mya 


rat aa by a PON 1733 1 WN 
THT PTI I K DT IKIN 
myn wi mp pwa 30” ivanb 
-rov mow sax Kby qb aap 
niniy shox mp oy why ne 

DKS 


Spas) - Noa Sa -on7 


BOY 131 We PIL KO DS KT 
> vant KI tow? xd lp xb 
nap” wD wax NIT KT VOIA Ip” 

"voyn 


Pon T2 0N op KAYN mI ya 
sox por abs soy: nyy x AT 
eae hr nwy xb anoa p 


Rava said: If so, that is the meaning of that which I heard from 
Abaye, who said: This is not a mishna," and I did not know what 
it is. Rava initially did not understand why the teaching should 
be dismissed, but he subsequently realizes what Abaye was 


saying. 


The Gemara relates a similar incident: There was a certain man 
who had a yevama happen before him for levirate marriage 
in the town of Mata Mehasya,’ and his brother wanted to dis- 
qualify her from him by means of a bill of divorce. The man said 
to his brother: What is your opinion? Why are you doing this? 
If you are doing this due to the property of the dead brother, I 
will divide the property with you. The brother said to him: I am 
scared that you will do to me like the swindler from Pumbe- 
dita? did, in the above story, when the man from Pumbedita 
promised he would share the inheritance and later retracted. The 
man said to him: If you wish, divide it for yourself from now." 
I am prepared for you to take the property already, although the 
acquisition will take effect only after I marry the yevama. 


Mar bar Rav Ashi said that although when Rav Dimi came 
from Eretz Yisrael he said that Rabbi Yohanan said: In the case 
of one who says to another: Go and pull this cow and it will be 
acquired" for you only after thirty days, after thirty days he 
has acquired it through the act of pulling, and this is the halakha 
even if at the end of the thirty days the cow was standing in a 
meadow," i.e., a distant place that does not belong to the one 
acquiring the cow. This indicates that the present act of pulling is 
effective for later. Despite this halakha, Mar bar Rav Ashi claims 
that a difference exists between that case and the one currently 
under discussion. 


Mar bar Rav Ashi elaborates: There, with regard to the cow, it is 
in the seller’s power to transfer ownership at the present time, 
when the instruction to pull the cow is given, and therefore he 
can delay the acquisition. Here, however, it is not in his power" 
to divide up the property, as he has yet to perform levirate 
marriage and the brother’s property does not belong to him. 
Consequently, he cannot transfer its ownership at the present 
time. 


The Gemara asks: But when Ravin came from Eretz Yisrael he 
said that Rabbi Yohanan said: If one is instructed to pull a cow, 
but the acquisition will take effect only after thirty days, he has 
not acquired it. This contradicts Rabbi Yohanan’s own ruling. 
The Gemara answers: This is not difficult, as this case, when 
one acquires it, is referring to a situation when he says to him: 
Acquire it from now," so that once thirty days have passed it 
should belong to him retroactively, but that case, when one does 
not acquire it, is when he did not say to him: Acquire it from 
now. If the acquisition does not take effect now, it cannot take 
effect later. 


They inquired of Ulla: If the yavam performed levirate marriage 
with the woman and afterward divided the property he promised 
to share with his brother, what is the halakha? He replied: He 
has done nothing. They further asked: Ifhe divided the property 
and afterward performed levirate marriage, what is the halakha? 
He once again responded: He has done nothing. 


HALAKHA 


Pull this cow and it will be acquired, etc. - xh) ima gwn 
"931 7137 TAN: In the case of one who says to another: Pull this 
cow and it will be acquired by you only after thirty days, even if 
he pulled the animal he has not acquired it by this act. However, 
if he said: Acquire it from now and after thirty days, it belongs to 
him after thirty days, even if it is standing in a meadow on the 
thirtieth day, as stated by Rabbi Yohanan and in accordance with 


the interpretation of his teaching suggested at the conclusion of 
the Gemara. With regard to the clause stating that it is standing 
in a meadow, the same is certainly true if it is in the purchaser's 
domain or in a place that belonged to both the purchaser and 
the seller, but not if it was located in the public domain or on 
the seller's property (Rambam Sefer Kinyan, Hilkhot Mekhira 2:9; 
Shulhan Arukh, Even HaEzer 197:7 and Sma there). 
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Rav Sheshet objects to this version of the discussion: Now if, 
when he performed levirate marriage and afterward divided 
the property when it was in his possession, Ulla answered that 
he has done nothing, then in a case where he divided it and 
afterward performed levirate marriage, is it necessary to 
inquire as to the halakha? It is obvious that such an action is of 
no consequence. The Gemara answers: Ulla was not asked these 
two questions on the same occasion. Rather, there were two 
incidents in which people raised these issues before Ulla, and 
he answered each inquiry separately. 


When Ravin came from Eretz Yisrael he said that Reish Lakish 
said: Whether he performed levirate marriage and afterward 
divided" the property, or whether he divided the property and 
afterward performed levirate marriage, he has done nothing. 
The Gemara concludes: And the practical halakha is that he has 
done nothing. 


§ The mishna states: And the Rabbis say: Produce that is 
attached to the ground is his. The Gemara asks: Why is this so? 
Doesn't all ofhis property serve as a guarantee and security for 
her marriage contract? Reish Lakish said: Emend the text and 
teach: Produce that is attached to the ground is hers. 


The mishna further stated that if he married her, she is like his 
regular wife. The Gemara asks: With regard to what halakha was 
this stated? Rabbi Yosei, son of Rabbi Hanina, said: The mishna 
means to say that he divorces her with a bill of divorce and that 
he may remarry her" afterward without violating a prohibition. 
The Gemara asks: The halakha that he divorces her with a bill of 
divorce is obvious; how else can he divorce her? 


The Gemara explains: It is necessary to state this lest you say that 
since the Merciful One states in the Torah: “And he will take her 


to him to be his wife and consummate the levirate marriage” 


(Deuteronomy 25:5), and here the status of the first levirate 
marriage is still upon her, this would mean that it should not 
suffice for her to leave by a bill of divorce, but rather she can 
leave him only by performing halitza as well. The tanna therefore 
teaches us that halitza is not required, as once he has married her 
she is like any other woman, who can be divorced by a bill of 
divorce alone. 


The Gemara asks with regard to the second part of the interpreta- 
tion of Rabbi Yosei, son of Rabbi Hanina, that he may remarry 
her: It is obvious that he may remarry her if the couple chooses 
to do so. 


The Gemara explains: It is necessary lest you say that he has 
performed the mitzva the Merciful One placed upon him by 
means of levirate marriage, and now that he has divorced her she 
should once again stand in relation to him with the prohibition 
proscribing a brother’s wife, which was her status before the 
mitzva of levirate marriage came into effect. The tanna therefore 
teaches us that since he performed levirate marriage with her, the 
prohibition proscribing a brother’s wife no longer applies at all. 


The Gemara asks: And say that indeed, the prohibition proscrib- 
ing a brother’s wife should be in force once again. The Gemara 

explains: The verse states: “And he will take her to him to be 

his wife” (Deuteronomy 25:5), which indicates that once he has 

taken her, she has become like his regular wife in all respects. 


1357’ p3 - KETUBOT : PEREK VIII : 82B 


HALAKHA 
Whether he performed levirate marriage and 
afterward divided, etc. - ^3) 7m JD WN) DD pa: 
If a yavam sold the property of his late brother, gave 
it away, or divided it with his brothers, whether he 
did so before or after levirate marriage, his act is of 
no account (Rambam Sefer Nashim, Hilkhot Ishut 22:11; 
Shulhan Arukh, Even HaEzer 168:3). 


That he divorces her with a bill of divorce and he may 
remarry her — ama wa AAwa: After the yavam 
has performed levirate marriage with the yevama, she 
is his wife in all respects. He divorces her by means of a 
bill of divorce alone and may subsequently remarry her, 
as stated by Rabbi Yosei, son of Rabbi Hanina (Rambam 
Sefer Nashim, Hilkhot Yibbum VaHalitza 1:15; Shulhan 
Arukh, Even HaEzer 168:1). 
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HALAKHA 


If she does not have from the first - wx ay nb W: Ifa 
yevama does not have a marriage contract or if she decided 
to forgo her marriage contract, the yavam who marries her 
must write a marriage contract of one hundred dinars, like 
that of a regular widow (Rambam Sefer Nashim, Hilkhot Ishut 
22:14; Shulhan Arukh, Even HaEzer 168:8). 


If he divorced her she has only her marriage contract — 
piapia xox ay px mwa: Ifa yavam divorced his yevama and 
remarried her before paying her the marriage contract, she 
is like any other woman who was divorced and remarried, 
and she is entitled to only one marriage contract (Shulhan 
Arukh, Even HaEzer 168:2). 


He remarries her on the basis of her first marriage con- 
tract — APIA AWN ADN NNI by: In the case of one 
who divorces his wife and remarries her without any special 
stipulation, his remarriage is performed on the basis of her 
original marriage contract. Consequently, if a woman pro- 
duces two bills of divorce and one marriage contract from 
the same husband, she is entitled to the payment of only 
a single marriage contract (Rambam Sefer Nashim, Hilkhot 
Ishut 16:30; Shulhan Arukh, Even HaEzer 100:15). 
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§ The mishna taught: She has the status of his wife in all respects 
after levirate marriage, except that the responsibility for her mar- 
riage contract is upon the property of her first husband. The 
Gemara inquires: What is the reason for this? It is that from 
Heaven they acquired a wife for him. Since he did not choose her 
but married her by force of a Torah commandment, he is not obli- 
gated to set aside for her a marriage contract of his own. Rather, he 
relies upon his brother’s marriage contract. 


The Gemara adds: And if she does not have anything from the first" 
husband, e.g., if he owned no property, she nevertheless has a mar- 
riage contract from the second" one, for the same reason that any 
wife is entitled to a marriage contract in the first place: So that she 


will not be demeaned in his eyes such that he will easily divorce 
her. 


The mishna further stated that the yavam may not say to her: Here 
is your marriage contract, and similarly, a man may not make such 
a statement to his wife. Rather, all of his property is mortgaged for 
her marriage contract. The Gemara asks: What is the relevance of 
the phrase: And similarly,’ here? The halakha in both cases appears 
to be identical. 


The Gemara explains: It is necessary lest you say that this is the 
halakha only there, with regard to a yevama, where the yavam did 
not write a marriage contract for her and therefore never wrote: All 
property that I have bought and that I will buy is mortgaged to the 
marriage contract. But here, with regard to a regular wife, where he 
did write a marriage contract for her that included the clause: That 
I have bought and that I will buy, say that she relies upon that 
which he has set aside, and therefore there is no need for a full lien 
on all his property. The tanna therefore teaches us that this is not 
the case. 


§ The mishna states that if he divorced her she has only her mar- 
riage contract." There is no lien upon the property, and he may 
therefore sell it. The Gemara infers: If he divorced her, yes, that is 
the case, but if he did not divorce her, no, it is not. The tanna here 
teaches us indirectly that the halakha is in accordance with Rabbi 
Abba, who claims that the only way he can gain full control of all 
the property is by divorcing her. 


It was further taught in the mishna that if he remarried her, she is 

like all women, and she has nothing other than her marriage 

contract. The Gemara asks: What is the tanna teaching us by men- 
tioning the possibility that he remarried her? We already learned 

this: With regard to one who divorces a woman and remarries her, 
he remarries her on the basis of her first marriage contract," and 

he need not write her a new one. Why is it necessary to emphasize 

this halakha in the case of a yevama? 


NOTES 


She has from the second - nwa 7 IX: The early commen- only one hundred, the sum paid to a widow. However, the Ra'ah 


taries, including Tosafot in tractate Yevamot, ask the follow- 
ing question: Even if her marriage contract is collected from 
the property of the first husband, she will still take it from the 
second husband, as the second husband inherits all of the 
property of the first. If so, what difference does it make whether 
the marriage contract is from the first or the second husband? 
They answer that there are cases where practical differences 
exist between the two, e.g., if the property of only one of the 
brothers were lost, or if it were bound by a previous lien. The 
Ramban and the Rashba add another difference, which is also 
accepted by the Rambam: Her marriage contract from the 
first husband is two hundred dinars, the sum paid to a virgin, 
whereas the second writes for her a marriage contract worth 


and the Rivash contend that the sum of the marriage contract 
remains the same, as the yavam writes a marriage contract 
whose sum is identical to that which the first husband had 
pledged to give. 


What is the phrase: And similarly — j31 wa: The Rivan explains 
the question to mean that this halakha is superfluous, as it is 
obvious that the same applies to a wife. In the Shita Mekubbetzet 
this is explained in accordance with the Rashbam, who main- 
tains that every mention of the phrase: And similarly, does not 
merely link two issues but indicates that the second halakha 
involves an additional novelty. 
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The Gemara answers: It is necessary lest you say that it is the 
halakha in the case of a wife, since he writes for her a marriage 
contract from him, and therefore when he remarries her he 
does so on the basis of the first marriage contract. But as for his 
yevama, where he did not write for her the marriage contract 
but it was written by his brother, in a case where he divorced 
her and remarried her, say that her marriage contract should 
be from him and he should write a new one using his own 
property. Therefore, the tanna teaches us that this is not required. 


§ The Gemara discusses the background for the rule that the 
husband's property is mortgaged for the marriage contract. Rav 
Yehuda said: At first they would write for a virgin’ two hun- 
dred dinars and for a widow one hundred dinars. They would 
then demand that this amount be available in cash, and then the 
men would grow old" and would not marry women, as they 
did not all possess such large sums of money, until Shimon ben 
Shatah came and instituted an ordinance" that a man need not 
place the money aside in practice. Rather, all of his property is 
guaranteed for her marriage contract. 


The Gemara comments: That opinion is also taught in a baraita: 
At first they would write for a virgin two hundred and for a 
widow one hundred dinars, and they would grow old and 
would not marry women, since the women were concerned that 
their marriage contract money would be wasted or lost, and they 
had no guarantee that it would be collected. The Sages therefore 
instituted an ordinance that they should place it, the sum of 
the marriage contract, in her father’s house, thereby ensuring 
its safekeeping. And still problems arose, as when he was angry 
at his wife, he would say to her: Go to your marriage contract, 
as it was too easy for them to divorce. 


Therefore, the Sages instituted an ordinance that they would 
place it in her father-in-law’s house, i.e., in her husband’s 
house. And wealthy women would craft their marriage contract 
money into baskets of silver and of gold, while poor ones 
would craft it into a large vessel" for the collection of urine," 
as their marriage contract was large enough only for a small 
vessel. 


And still, when he was angry at her he would say to her: Take 
your marriage contract and leave, until Shimon ben Shatah 
came and instituted an ordinance that he does not actually give 
her the money for her marriage contract. Rather, he should 
write to her: All my property is guaranteed" for her marriage 
contract, and it is not localized to a particular place or object. 
Consequently, he would need to sell some of his property if he 
wished to divorce her, and would therefore think carefully before 
undertaking such a drastic course of action. 


NOTES =————_————_- 
They would write for a virgin, etc. - 131 manad papa vy: 
The commentaries dispute the details of this account. Some 
say that the initial practice was to write a sum for the wife's 
marriage contract and give it to her immediately, whereas the 
Rivan claims that although they would specify an amount of 
money, the contract did not contain a lien for this sum, and it 
was possible for the husband to sell his property and leave the 
woman with nothing from which to claim her debt. The Ritva 
suggests a similar explanation to that of the Rivan but maintains 
that even if the lien on his property is not explicitly stated, it is 
still in effect. Consequently, he adds that husbands would specify 
that the marriage contract was without responsibility. The Ra’ah 
contends that they would omit the clause that responsibility for 
payment of the marriage contract is from the time the contract 
is written, which meant that if his property were sold the woman 
would have no means of claiming it. 


And the men would grow old — 37112 Ym: According to most 
commentaries, this means that women did not rely on such 
marriage contracts and were unwilling to marry. However, Rab- 
beinu Hananel indicates that men did not have enough money 
available for the payment of the marriage contract, and therefore 
they were reluctant to marry. 


Baskets of silver and gold. ..a large vessel — eal 1qDa by ninbp 
b»ay...aim: Tosafot explain that these vessels were available for 
use, and the husband therefore had the option of using them 
as collateral in a time of need. Consequently, he would be more 
hesitant before divorcing her than if the money were left in its 
current state in her father's house. 


Craft it into a large vessel [avit] of urine - -rW bay anix niviy 
oon nma: Rashi’s comment that the vessel was used for urine 
indicates that this detail was not mentioned in his version of 
the text. In fact, many of the texts of early commentaries read 
simply: Avit, a large vessel that served a variety of functions, e.g., 
a container for produce. Alternatively, based on Rabbeinu Tam’s 
reading in Tosafot, it may refer to a copper pot. The Ritva adds 
that Rashi’s interpretation is problematic, as a large vessel used 
for urine would certainly not be worth two hundred dinars or 
even one hundred. However, others (Jalmidei Rabbeinu Yona) 
defend Rashi’s explanation by suggesting that they would buy 
several different vessels with their marriage contract money, one 
of which was this vessel. 


All my property is guaranteed — premix »D23 bp: In the Jeru- 
salem Talmud this ordinance is formulated as: He would engage 
in commerce using the money for her marriage contract. The 
reason for this is that once he begins using the money for com- 
merce, he may not be able to easily get it back and pay his wife 
her marriage contract, and will therefore not be able to divorce 
his wife easily. The Ritva maintains that at first, even after the 
enactment of Shimon ben Shatah that all his property is guar- 
anteed for her marriage contract, they continued to set aside 
movable property for her marriage contract and simply added 
the lien on the rest of his possessions. Later Sages, however, 
instituted an ordinance that he not designate particular objects 
for the marriage contract at all, so that she will not be demeaned 
in his eyes such that he will easily divorce her. 


HALAKHA 

The ordinance of Shimon ben Shatah - now 7a jiynaw mpa: 
The Sages instituted an ordinance that a husband write in the 
marriage contract that all his property is guaranteed for his 
wife’s marriage contract. Even if he neglected to specify this 
in the marriage contract she can collect the sum from all his 
property due to this ordinance. This is the ordinance of Shimon 
ben Shatah mentioned here (Rambam Sefer Nashim, Hilkhot Ishut 
16:10; Shulhan Arukh, Even HaEzer 100:1). 
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The Gemara concluded that according to all opinions, a widow who inherits property 
while waiting for her yavam may use the property as she chooses before the marriage 
and the husband may not protest. The same principle likewise applies to a betrothed 
woman who inherited property before she was betrothed. In contrast, a betrothed 
woman who inherited property after betrothal may not sell it ab initio, but if she 
already did so, the transaction is binding. A married woman may not sell or do busi- 
ness with usufruct property, and if she transferred the property to someone else, the 
husband may repossess it from the purchasers. This applies specifically to property 
that is known to the husband, but if she inherits property in a distant location that 
is unknown to him, she may sell it and do business with it. 


The wife's usufruct money is used to purchase land, which itself belongs to the woman, 
while its produce belongs to the husband. Concerning property where the principal 
does not reproduce, all benefit from it is included in the category of produce, and 
the husband may use it even if this produce is eventually consumed entirely. Prop- 
erty that does not yield any produce is sold and the proceeds are used to purchase 
property that does yield produce, unless there is some special reason for the woman 
not to sell it, e.g., ifit is an asset of her paternal family. 


Produce attached to the ground at the time of marriage belongs to the husband, and 
produce attached at the time of divorce belongs to the wife. The opposite principle 
applies to produce that is detached from the ground: At the time of marriage it 
belongs to the wife, while if it is detached at the time of divorce, it belongs to the 
husband. The expenditures that the husband spends on his wife’s property are not 
assessed to see if they correspond with the profits. Rather, whatever he spent is spent, 
and he need not return the value of whatever he benefited from. This is the case 
unless he outlays expenditures but does not benefit at all, in which case he takes an 
oath as to the amount of his expenses and claims that amount for himself. 


Building on the previous topics, the Gemara also discussed differences between 
property mortgaged to the marriage contract of a regular wife and property mort- 
gaged to that of a yevamaa. In the former case, the Sages instituted an ordinance that 
the husband may not designate specific movable items to serve as payment for the 
marriage contract; rather, all of his property should be mortgaged for this purpose. 
This way, the husband may still sell his property, but the woman also has a mortgage 
on the property from the beginning of the marriage. In contrast, in a case of the 
marriage contract of a yevama, all of the assets belonging to the first husband are 
mortgaged, and the yavam may never sell them. 


Summary of 
Perek VIII 
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This chapter discusses the details of two ways in which the husband relinquishes 
rights that he would otherwise have. Since with regard to monetary matters the 
marriage agreement is dependent on the desires of both the husband and the wife, 
it is conceivable that the husband would waive his rights to the obligations that the 
wife has toward him. The first example is when the husband partially or completely 
relinquishes his right to benefit from his wife’s property. The second example is a 
case where he relinquishes his right to administer an oath to her when she comes to 
collect payment for her marriage contract. 


This chapter deals with the husband’s agreement to forgo his rights to his wife’s 
usufruct property. It establishes the precise language used in such a case and clarifies 
the parameters of the legal ramifications of each statement. 


It also discusses several situations in which the wife is compelled to take an oath. One 
situation is where a woman concedes that she was already partially paid the sum of 
her marriage contract and comes to collect payment for the remaining sum. She is 
obligated to take an oath before she can collect payment because there is a concern 
that she might have already received all or part of the sum that she is demanding. 
Similarly, a woman who comes to collect her marriage contract after her husband’s 
death is required to take an oath that she never previously received any payment 
before she can demand payment from her husband’s heirs. This is due to a rabbinic 
ordinance that anyone who wishes to collect payment from orphans must take an 


oath beforehand. 


A woman is also required to take an oath when she is in charge of all or part of her 
husband's property. Here, her oath is mandatory for the same reason that a partner or 
employee can be asked to take an oath, to clear oneself from any suspicion of having 
stolen or misappropriated anything. An extreme formulation of this idea is expressed 
in the debate as to whether a woman can be required to take an oath to prove her 
honesty in running her household. This chapter contains discussions of situations in 
which a woman can be compelled to take an oath and the ways in which a husband 
can release his wife from her obligation to take one. 


The woman's obligation to take an oath when she collects payment for her marriage 
contract leads to several other issues. The first is establishing her standing relative 
to all the other claimants to her husband’s property when she comes to collect pay- 
ment. The second concerns the nature of the document that she must provide to 
collect payment. May she use only the marriage contract itself, or are there other 
ways through which she can collect payment for her marriage contract? Another 
case that is addressed is one where the woman possesses several marriage contracts 
from one husband. 


Introduction to 
Perek IX 
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MI S H N One who writes for his wife in a document 

the declaration: I have no legal dealings or 
involvement with your property,” thereby relinquishing his rights 
to her possessions, may nevertheless consume the produce of 
her property in her lifetime. And if she dies before him, he inher- 
its from her. If this is so, if he still retains his rights, why would he 
write for her: I have no legal dealings or involvement with your 
property? The result of this declaration is that if she sold or 
gave away her property, the transaction is binding," and he cannot 
claim it. 


Ifhe writes for her: I have no legal dealings or involvement with 
your property or with its produce," he may not consume the 
produce of her property during her lifetime, but if she dies he 
still retains the right to inherit from her. Rabbi Yehuda says: He 
always consumes the produce of the produce. Although he has 
waived his rights to consume the produce itself, it becomes her 
usufruct property, whose yield belongs to him. He remains entitled 
to the produce of the produce until he writes for her: I have no 
legal dealings or involvement with your property, or with its 
produce, or with the produce of its produce forever. 


Ifhe writes for her: I have no legal dealings or involvement with 
your property or with its produce, or with the produce of its 
produce," in your lifetime and after your death, he may not 
consume the produce of her property in her lifetime. And if she 
dies, he does not inherit from her. Rabban Shimon ben Gamliel 
says: If she dies, he does inherit from her, because he stipulates 
counter to that which is written in the Torah. According to 
Rabban Shimon ben Gamliel, a husband inherits from his wife 
by Torah law, and whoever stipulates counter to that which is 
written in the Torah, his stipulation is void. 


@ E M ARA Rabbi Hiyya taught in a baraita: One who 
says" to his wife; he did not teach: One 
who writes for his wife, as the mishna stated. This indicates that this 


condition can be stated verbally and does not need to be written in 
a contract. 


The Gemara asks about the ruling of the mishna: And if he wrote 
this to her, what of it? How does such a stipulation, written or 
otherwise, take effect? But isn’t it taught in a baraita: One who 
says, whether verbally or by written communication, to another 
person with whom he shares property: I have no legal dealings or 
involvement with this field, or I have no dealings with it, or my 
hands are removed from it, has not said anything? This is because 
statements that waive rights without transferring them to another 
have no legal standing. 


HALAKHA 


Legal...involvement with your property — 7D224...0°73) p7: 
If a man wrote to his wife: | have no claim to your property, and 
she sold or gave the property away, her action is valid. However, 
he has the right to consume the produce of her property as long 
as it is in her possession, and if she dies first he inherits from 
her (Rambam Sefer Nashim, Hilkhot Ishut 23:2; Shulhan Arukh, 
Even HaEzer 92:1). 


| have no legal dealings or involvement with your property 
or with its produce — ;NivaH pona b Px DIT pa: Ifa 
man wrote to his wife: | have no claim to your property or to 
its produce, he may not consume the produce of her prop- 
erty. However, the produce is sold and the proceeds are used 
for the acquisition of land, whose produce he may consume 
(Rambam Sefer Nashim, Hilkhot Ishut 23:3; Shulhan Arukh, Even 
HaEzer 92:4). 


With your property or with its produce or with the produce 
of its produce — pni Ya VOI pni YaN Poa: If a man stipu- 
lated to his wife that he has no claim to her property, or the 
produce of her property, or the produce of its produce forever, 
both during her lifetime and after her death, he may not con- 
sume any produce. However, upon her death he inherits from 
her, as the halakha is in accordance with the opinion of Rabban 
Shimon ben Gamliel (Rambam Sefer Nashim, Hilkhot Ishut 23:7; 
Shulhan Arukh, Even HaEzer 92:8). 


Rabbi Hiyya taught: One who says — Waitt KYT DTM: If a 
husband stipulates to his wife that he will derive no benefit from 
her property or its produce, his statement is effective whether it 
was made as a written or a verbal stipulation, as stated by Rabbi 
Hiyya (Rambam Sefer Nashim, Hilkhot Ishut 23:2; Shulhan Arukh, 
Even HaEzer 92:1). 


NOTES 


That if she sold or gave away her property, the trans- 
action is binding - 5% mann 71312 OXW: The Ramban 
asks: This mishna appears to refer to property the woman 
inherited while she was still betrothed. If so, why is such 
a condition necessary? After all, the halakha is that even 
without such a stipulation, any transaction she makes with 
regard to that property is binding after the fact. The Ram- 
ban concludes that the mishna is referring to property that 
came into her possession once she was married, and the 
mishna teaches that the husband's declaration is effective 
even with regard to such property. 

However, the Ramban himself notes that this issue is 
addressed in the Jerusalem Talmud. The discussion there 
indicates that when a couple is still betrothed, the man 
cannot waive his rights to property the woman will receive 
once they are married. Since this property was not in her 
possession when his stipulation was made, there is nothing 
to which the declaration applies. The Ramban resolves this 
apparent contradiction by explaining that in the Jerusa- 
lem Talmud the reference is to a husband who made this 
stipulation after the marriage commenced. Rabbi Aharon 
HaLevi agrees with the opinion of the Ramban. The Rashba 
and the Rosh maintain that discussion in the Jerusalem 
Talmud should be taken at face value. The Rashba presents 
a different answer to the Ramban's question, explaining that 
in a standard case of a betrothed woman, Beit Hillel rule that 
she may not sell her property ab initio; whereas in this case, 
because of her husband's stipulation, there is no objection 
at all to the betrothed woman selling her property. 


Rabbi Hiyya taught: One who says — WKT: 937 93H: 
Rabbi Hiyya does not appear to teach anything new, as 
the impediment to this clause taking effect is due to its 
phrasing, and there is no difference between a written and 
a verbal stipulation. The writing of the condition serves only 
evidentiary purposes; it does not have the force of an act of 
acquisition. The Ra’ah, therefore, explains that Rabbi Hiyya’s 
goal is to point out that this stipulation, even when put in 
writing, does not have the force of an act of acquisition. He 
teaches: One who says, to emphasize that the case is one 
of either mere speech or a written condition without an act 
of acquisition (Ritva; Ran; Maharsha). 
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BACKGROUND 


Betrothed and married — ngwi TDN: There are two 
stages in a Jewish marriage. Betrothal is the first stage of 
the marriage process. After betrothal, a woman requires 
a divorce before she can marry another man, and sexual 
intercourse with other men is considered adulterous and 
is punishable by death. At this stage, the betrothed couple 
may not yet live together as man and wife, and most of the 
couple's mutual obligations do not yet apply. 

The second stage of the process, marriage, is effected by 
having the bride and groom come under the bridal canopy, 
and it immediately confers upon the newlywed couple 
both the privileges and the responsibilities associated with 
marriage. After marriage, if one spouse dies, all the halakhot 
of mourning for a close blood relative apply to the surviving 
spouse. If the wife of a priest dies, he is obligated to make 
himself ritually impure to bury her. All the monetary rights 
and obligations that apply to married couples take effect 
after marriage. 

Today betrothal and marriage are both performed in a 
single ceremony, but in talmudic times, there was usually a 
yearlong gap between the two. 


HALAKHA 


To one who writes such a statement for her while she 
is still betrothed - Apmis atiy) AY anisa: A husband's 
stipulation that he will not benefit from the produce of his 
wife's property is effective only if he made the condition 
when they were betrothed, in accordance with the opinion 
of Rabbi Yannai (Rambam Sefer Nashim, Hilkhot Ishut 23:2; 
Shulhan Arukh, Even HaEzer 92:1). 


An inheritance that comes to a person from another 
place — apy Dipan otg) meas mbna: If one inherits prop- 
erty from a source outside of his own family, before he gains 
possession of it, he can stipulate that he will not inherit it. 
Consequently, if a man stipulates to his betrothed that he 
will not inherit from her, his condition is valid. If, however, 
he makes the condition once they are married, it is invalid 
(Rambam Sefer Nashim, Hilkhot Ishut 23:6; Shulhan Arukh, 
Even HaEzer 69:7, 92:3, 7). 
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The Sages from the school of Rabbi Yannai say: The mishna is 
referring to one who writes such a statement for her while she is 
still betrothed.*"" Since the property was not yet in the husband’s 
possession when he wrote this condition, he was able to forgo 
any rights that he would later receive. This is in accordance with 
the opinion of Rav Kahana, as Rav Kahana said: Concerning an 
inheritance that comes to a person from another place, ""i-e., he 
did not inherit it directly but rather through his wife or by means of 
a gift, the person can stipulate with regard to it that he will not 
inherit it. In this case, his statement is effective, although one can- 
not waive a right one already has. And this ruling is in accordance 
with the opinion of Rava, as Rava said: With regard to one who 
says: I do not want to avail myself of an ordinance of the Sages 
that was instituted for my benefit, such as this one, one listens 
to him. 


The Gemara asks: What is meant by: Such as this one? The Gemara 
explains: Rava is referring to that statement of Rav Huna, who said 
that Rav said a certain ruling. As Rav Huna said that Rav said that 
a woman is able say to her husband: I will not be sustained by you 
and, in turn, I will not work, i.e., you will not keep my earnings. The 
Sages instituted that a husband must provide sustenance for his wife, 
and in exchange is entitled to her wages. Since this was instituted 
for the benefit of the wife, she is able to opt out of this arrangement. 
Similarly, the husband may opt out of the arrangement granting him 
the right to the produce of his wife’s land. 


The Gemara asks: If that is so, and Rava’s opinion that one can waive 
a right instituted by the Sages for his own benefit is accepted, then 
even if he relinquished his rights to his wife’s property once she was 
already married, his stipulation should also be valid. Why, then, was 
it necessary for Rabbi Yannai to explain that the stipulation in the 
mishna was made only in the case of a betrothed woman? 


Abaye said: In the case of a married woman, his hand, i.e., his right 
to the property, is like her hand. Since the husband is considered 
a partner in her property, he cannot forfeit his ownership by declara- 
tion. Rava said: If they are married, his hand is preferable to her 
hand, i.e., he has more rights to her property than she does. The 
Gemara comments: The practical difference between the opinions 
of Rava and Abaye concerns the case of a widow awaiting her 
brother-in-law [yavam]" to perform levirate marriage. If the hus- 
band’s rights are greater than the wife's, then the rights of the yavam 
can be judged to be at least equal to that of the wife. If the husband 
and wife have equal rights in her property, then the rights of the 
yavam are inferior to the wife's. 


NOTES 


To one who writes such a statement for her while she is still 
betrothed - mony ATiy) ab amiaa: The Ran states that such a 
stipulation, written or verbal, is effective only if the couple was 
betrothed, when there is some sort of connection between 
them. If he wrote it before their betrothal, his stipulation is 
meaningless. This opinion is accepted as halakha. 


An inheritance that comes to a person from another place - 
any Dipan ore) mea mon: Rashi indicates, and Tosafot state 
explicitly, that Rav Kahana's opinion explains why the husband 
is able to renounce his rights in this manner. It is because the 
inheritance of a husband is by rabbinic law. In a case where he 
receives an inheritance by Torah law, he would not be able to 
renounce his rights to it. 

In contrast, the Ramban and his students maintain that the 
decisive factor is not whether the halakha that bequeaths the 
inheritance is by Torah law or by rabbinic law. Even if Torah law 
establishes that the husband inherits from his wife, there is a 
difference between an inheritance from a blood relative and 
an inheritance from a wife. In the case of an inheritance from a 


blood relative, the heir is considered to have had rights to the 
property from his birth, whereas in the case of an inheritance 
from a wife, there was a time when the inheritance would not 
have gone to him. Therefore, he can renounce his claim on 
the property of his wife, as long as it has not yet entered his 
possession. 


The practical difference concerns the case of a widow await- 
ing her yavam - D2 maw mia KP: Rashi explains that the 

practical difference between the two opinions manifests itself in 

a situation where a woman awaiting levirate marriage dies, and 

he dispute is with regard to who inherits from her. According to 

his opinion, this case is mentioned here only incidentally, as it 
is connected with the quote of Rav Huna’s statement. However, 
he opinion cited in the Meiri maintains that the case of a widow 

waiting for her yavam mentioned here is directly relevant to 

he discussion in the Gemara, and that the mishna is referring 

o one who writes for a woman awaiting levirate marriage that 
e will have no claim on her property. The question is whether 
she is considered betrothed or married (see Penei Yehoshua). 
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A dilemma was raised before the Sages: What is the halakha if one 
not only wrote a declaration relinquishing his rights to his partner’s 
property, but they also performed an act of acquisition transferring 
the rights from him?" Rav Yosef said: They acquired from him 
only his promise of: I have no legal dealings or involvement with 
your property. Therefore, the transaction is no more effective than 
the promise itself. Rav Nahman said: The transaction is effective 
and they acquired the land itself from him." Abaye said: The 
statement of Rav Yosef is reasonable 


HALAKHA 


They acquired the land itself from him - 137 yp bw ADI 
$n: If, during marriage, a husband and wife stipulate that he 
will renounce any right to which he is entitled, this stipulation 
takes effect only if they performed an act of acquisition to 
formalize the stipulation. If he stated during betrothal that he 
has no claim to her property, and they performed an act of 


acquisition to formalize this statement, he then relinquishes all 
of his rights to the land, and he is not entitled to its produce, or 
the produce of the produce. In this case, Rav Hai Gaon holds 
that he retains the right to inherit from her, while the Rosh 
holds that he does not (Rambam Sefer Nashim, Hilkhot Ishut 
23:1; Shulhan Arukh, Even HaEzer 92:3). 
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in the case of one who immediately objects when the other comes 
to claim the portion he was promised, saying that he wrote what 
he did only in order to avoid a quarrel. However, in the case of 
one who waits while the other takes possession of the land before 
regretting his decision and requesting its return, the halakha is that 
one acquired from him the land itself, as he cannot retract his 
statement at this late stage. 


Ameimar said: The halakha is that one acquired from him the 
land itself. Rav Ashi said to Ameimar: Do you mean to teach 
this halakha with regard to one who immediately objects or with 
regard to one who waits? The Gemara comments: With regard to 
what opinion is there a practical difference? There is a difference 
according to Abaye’s explanation of the opinion of Rav Yosef. 
However, according to Rav Nahman, in either case the other retains 
possession of the land. Ameimar said to him: I did not hear about 
Abaye’s explanation of the opinion of Rav Yosef. That is to say, I do 
not hold in accordance with it. I do not distinguish between these 
two cases. 


§ The mishna taught that if a husband says: I have no claim to your 
property, then he has not relinquished his right to benefit from the 
produce of the property or to inherit from his wife. The mishna asks: 
If this is so, and he still retains his rights, why would he write for 
her: I have no legal dealings or involvement with your property, and 
explains that his statement grants her permission to sell the property 
if she so wishes? The Gemara asks: And why does the wife not 
say to him: You removed yourself from everything? He wrote a 
general statement, which could be understood as a renouncement 
of all of his rights. Abaye said: There is a principle that the owner 
of the document is at a disadvantage. A document is always inter- 
preted as narrowly as possible, to impose only the most limited 
obligations. Therefore, in this case, the husband is assumed to have 
relinquished only some of his rights. 


NOTES 


What is the halakha if they performed an act of acquisi- 
tion transferring the rights from him — ma 1991 17: It is 
not clear from the Gemara what Rav Yosef is referring to, 
and the commentaries disagree about the context of the 
question. According to Rashi and the Rivan, Rav Yosef is 
referring to the baraita where one says to another that he 
has no claim to their field. Tosafot point out difficulties with 
this opinion. Other commentaries maintain that Rav Yosef is 
speaking of one who made these conditions with his wife 
once they were already married. This is the explanation of 
Tosafot and two of the geonim, Rav Tzemah and Rav Nahshon 
Gaon. Conversely, Rav Hai Gaon and others contend that the 
context is a case where one made these conditions when his 
wife was betrothed to him. 

Following this interpretation, the Rashba states that if 
he husband does not perform an act of acquisition during 
betrothal, he does not transfer ownership of the property 
itself to her, nor does he transfer ownership of its produce or 
his right of inheritance. He transfers to her only the right to 
sell the property. Accordingly, Rav Yosef is saying that even if 
he performs an act of acquisition, it has no more effect than 
he statement: | have no claim, by which he gives his wife the 
right to sell her possessions. Rava, meanwhile, maintains that 
he act of acquisition transfers ownership of the land itself, 
including all her rights to it. 
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BACKGROUND 


Cucumber — x13: This term refers to the cucumber, or Cucumis 
sativus, a widely cultivated plant in the gourd family. The cucum- 
ber is a creeping vine that roots in the ground and grows along 
trellises or other supporting frames, wrapping around supports 
with thin, spiraling tendrils. The plant has large leaves that form 
a canopy over the fruit. The fruit of the cucumber is roughly 
cylindrical, elongated with tapered ends, and may be as large as 
60 cm long and 10 cm in diameter. 


Gourd — 1p: The specific type of gourd referred to here is prob 
ably the bottle gourd or Lagenaria siceraria, this leafy summer 
vegetable from the gourd family usually grows extended along 
the ground, but at times itis trellised on trees. The greenish-white 
gourd produced by the plant is sizable, 40-50 cm long and 
25-30 cm wide, and shaped like a jug or a bottle. The young 
fruit is generally eaten cooked, and its seeds are eaten as dessert. 
Since gourds become hard after being dried, they are often used 
to create various vessels and musical instruments. 


Gourd used as a vessel 
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Death is common - AnSw AN: Rashi and Tosafot explain 
that the death of a wife is a more likely occurrence than that of 
a husband, due to the dangers of childbirth. This assumption is 
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NOTES 


The Gemara asks: And if this is so, why not say that the husband 
has merely withdrawn his rights from the produce? A gift 
or sale of the entire land is a significant matter, certainly in 
relation to the minor value of its produce. Why, then, is his 
statement not understood as a renunciation of his rights to the 
produce? Abaye said: There is a proverb that a cucumber’ in 
one’s possession is better than a gourd’ one will have only later. 
There is an assumption that the husband’s current access to the 
produce is more important to him than the future ability to 
sell the field. 


The Gemara continues to inquire: And why not say that the 
husband has withdrawn his rights from the inheritance? This 
is the least important right of the husband, as he might die 
before her. Abaye said: Death is common," whereas a sale is 
not common, as one does not usually sell one’s ancestors’ inher- 
itance. And when a person removes himself, it is assumed that 
he does so from an uncommon matter. However, a person 
does not remove himself from something that is common. 
Rav Ashi said a different reason: The wording of the document 
is: I have no claim to your property, indicating: But I am not 
relinquishing my claim to its produce. Similarly, the statement: 
To your property, means during your lifetime, indicating: But 
I am not relinquishing my claim to it after your death. 


§ The mishna taught that ifa husband wrote: To your property 
and to its produce, he may not eat the produce. However, Rabbi 
Yehuda says: He always consumes the produce of the produce. 
The Sages taught with regard to the statement of Rabbi Yehuda: 
Which is considered the produce, and which is considered 
the produce of the produce? If she brought into the marriage 
for her husband land that produced produce, this is produce. 
If he sold the produce and purchased land from their sale, 
and this land produced produce, this is the produce of the 
produce. 


A dilemma was raised before the Sages: According to Rabbi 
Yehuda, who maintains that the husband renounces his rights 
to his wife’s property by writing: To their produce and the 
produce of the produce forever, is it specifically the phrase 
produce of the produce that makes his statement effective, and 
it is sufficient if he writes only this phrase? Or, perhaps he must 
specifically write forever, and that alone is sufficient. Or per- 
haps it is effective only if he specifically writes both of the 
statements. 


The Gemara elaborates: If you say that it is specifically the 
phrase produce of the produce that makes the statement of the 
husband effective, why do I need the mishna to include the word 
forever? The Gemara suggests: This word teaches us that since 
he wrote to her: Produce of the produce, it is considered as 
though he wrote to her the term forever, but it does not matter 
if in practice he omitted this word. 


Conversely, the Gemara asks: And if you say that he must 
specifically write the word forever, why do I need the mishna 
to include the phrase: Produce of the produce? The Gemara 
suggests: This phrase teaches us that although he wrote to 
her: Produce of the produce, if he also wrote to her the word 
forever, then yes, he has renounced his rights. However, if he 
did not write this, then he has not withdrawn his rights from 
her property, and he may consume the produce of the produce 
of the produce. 


contested in the Meiri, where it is argued that this is not neces- 
sarily correct, as men face risks when they travel and engage in 
war. Furthermore, a husband is usually older than his wife. The 


Meiri and the Ritva, therefore, explain that the Gemara means 
that death is a more common occurrence than the sale of land, 
as Rashi states it is rare for a woman to sell her ancestors’ land. 
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And if you say that it is effective only if he specifically writes both 
of the statements, why do I need two expressions? The Gemara 
answers: It is necessary to include both phrases, for ifhe had written 
for her only: Produce of the produce, and not written for her: 
Forever, I would say that it is the produce of the produce that he 
may not consume, but the produce of the produce of the produce 
he may consume. For this reason, it was necessary to also write 
forever. And if he had written for her only: Forever, and had not 
written for her: Produce of the produce, I would say that forever 
is referring to the produce," i.e., the husband permanently relin- 
quishes his claim to the produce itself, but he retains his right to the 
produce of the produce. For this reason, it was also necessary to 
specify produce of the produce. 


A dilemma was raised before the Sages: If the husband wrote to 
his wife: I have no claim to your property or to the produce of 
your produce, what is the halakha with regard to the possibility that 
he may consume the produce itself? Has he removed himself from 
the produce of the produce, but from the produce itself, which he 
failed to mention, he has not removed himself? Or perhaps he has 
removed himself from all matters, as the produce of the produce 
includes the produce itself? 


The Gemara answers: It is obvious that he has removed himself 
from all matters, for if you say that he has removed himself only 
from the produce of the produce, while from the produce itself he 
has not removed himself, since he consumes the produce, from 
where will there be produce of the produce? 


The Gemara answers: But according to your reasoning, the same 
question could be asked about the case discussed in the mishna, as 
we learned in the mishna: Rabbi Yehuda says: He always consumes 
the produce of the produce, until he writes for her: Or to their 
produce, or to the produce of their produce forever. This indicates 
that if he did not write: To their produce, he would be allowed to 
consume the produce, just not the produce of the produce. Here too, 
it could be asked: Since he consumes the produce, from where will 
he have produce of the produce? Rather, it must be that this is 
referring to one who left over some of the produce, which he used 
to purchase land, of whose produce he consumes. If so, here too, this 
is a case of one who left over some of the produce, from which he 
acquired land, and it is the produce of this land to which he has no 
rights. The dilemma is left unresolved. 


§ The mishna taught: Rabban Shimon ben Gamliel says: Even if 
he wrote: I have no claim to your property, or to its produce, or to 
the produce of its produce, in your lifetime and after your death, he 
nevertheless inherits from her. This is because his condition is void, 
as it runs counter to what is written in the Torah. Rav said: The 
halakha is in accordance with the opinion of Rabban Shimon ben 
Gamliel that a husband inherits from his wife, but not because of 
his line of reasoning. 


The Gemara asks: What is the meaning of this statement: The 
halakha is in accordance with the opinion of Rabban Shimon ben 
Gamliel, but not because of his line of reasoning? What does Rav 
mean? If we say that Rav agrees that the halakha is in accordance 
with the opinion of Rabban Shimon ben Gamliel, who said that 
if she dies he inherits from her, but Rav maintains this opinion 
not because of Rabban Shimon ben Gamliel’s line of reasoning, as 
Rabban Shimon ben Gamliel holds that if one stipulates counter 
to that which is written in the Torah, his condition is void, and 
then Rav must hold that his condition is valid. But that is not 
so. Rav accepts Rabban Shimon ben Gamliel’s conclusion, for he 
holds that the inheritance of a husband is by rabbinic law, and 
for this reason his condition is void, as the Sages reinforced their 
pronouncements with greater severity than those of Torah law 
and decreed that the inheritance of a husband cannot be canceled in 
any manner." 
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NOTES 

Forever is referring to the produce - nivsx ddiyd 
gp: Rashi explains that one might have thought that 
the husband is withdrawing his rights to the produce 
only for the first year of their marriage. It is therefore 
necessary to add to the stipulation the word forever. 

Tosafot ask why one would think that there is any 
difference between the first and the second year. The 
Ramat Shmuel suggests that, according to Rashi, it is 
possible that he relinquishes his rights to the produce 
of the first year due to his great affection for his wife, but 
he does not extend his generosity to the subsequent 
years. In any case, Josafot maintain that one might have 
thought that forever means that he will not eat that 
particular produce in her lifetime or after her death, but 
he still had rights to the produce of the produce. 


HALAKHA 

One who stipulates to his wife - inwy oy maman: Ifa 
man made a condition with his wife that he would not 
inherit from her, his condition is void. Although a hus- 
band inherits from his wife by rabbinic law, the Sages 
reinforced their pronouncements with greater severity 
than those of Torah law. The halakha is in accordance 
with the opinion of Rav, according to the Gemara’s con- 
clusion as to the meaning of his statement (Rambam 
Sefer Nashim, Hilkhot Ishut 12:9 and Sefer Mishpatim, 
Hilkhot Nahalot 1:8; Tur, Even HaEzer 69). 
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Perek IX 
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HALAKHA 


On the condition that you have no claim of fraud against 
me — 7g ty » pew naa by: Ifone negotiates a business 
transaction and stipulates that: The transaction will take 
place on the condition that you have no claim of fraud 
against me, then, if there was fraud, the stipulation was 
meaningless. This is certainly the case if he stipulates that: 
The sale will take place on the condition that fraud does 
not apply to it. The halakha here is in accordance with 
the opinion of Rav, because the dispute between Rav and 
Shmuel concerns whether this type of statement will result 
in the transgression of a prohibition, and in cases of prohibi- 
tions the halakha is in accordance with the opinion of Rav 
(Haggahot Maimoniyyot). 

This halakha, however, applies only in a case where the 
seller said this statement without further specification, as 
the other party does not know what he is agreeing to forgo. 
However, if the seller makes clear what he means, then the 
condition is valid. For example, if the seller says: | am selling 
you this object for two hundred dinars, though it is worth 
no more than one hundred, and the sale is on the condition 
that you may not claim fraud, then the purchaser has been 
made fully aware of the details and has shown that he 
agrees to the terms (Rambam Sefer Kinyan, Hilkhot Mekhira 
13:3; Shulhan Arukh, Hoshen Mishpat 227:21). 
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Even where one stipulated counter to rabbinic law his 
condition is void — bya ixan paya ay: Rashi explains that 
according to this opinion, Rav holds that any condition that 
contradicts a halakha of the Sages is void, including one that 
refers to the produce of the property. Tosafot question Rashi's 


opinion, explaining that this would constitute a new opinion, 


different from all of the opinions cited in the mishna. Tosafot 
contend that even Rav agrees that the husband may stipulate 


with regard to the produce, as this condition is uncommon, 


and the Sages did not strengthen their decrees in unusual 
cases. Rabbeinu Crescas Vidal, citing the Rashba, agrees with 
the conclusion of Tosafot, but for a different reason. He argues 
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NOTES 


The Gemara asks: And does Rav actually hold that if one stipu- 
lates counter to Torah law, his condition is valid? But it was 
stated: One who says to another: I am selling this to you on 
the condition that you have no claim of fraud against me," i.e., 
though there is a prohibition against fraud by Torah law, the 
purchaser agrees to forgo his right to register a complaint on this 
basis. Rav said: He does have the right to a claim of fraud against 
him, and therefore the seller must reimburse the purchaser, as he 
cannot abrogate the Torah prohibition “And you shall not wrong 
one another” (Leviticus 25:17). And Shmuel said: He does not 
have the right to a claim of fraud against him. It is evident from 
here that according to Rav, one cannot make a stipulation that 
contradicts Torah law. 


Rather, Rav said: The halakha is in accordance with the opinion 
of Rabban Shimon ben Gamliel, who said: One who stipulates 
counter to that which is written in the Torah, his condition 
is void, but not because of his line of reasoning. As Rabban 
Shimon ben Gamliel holds that if the wife died, he inherits 
from her, and Rav holds that if she died he does not inherit 
from her. 


The Gemara asks: If this is what Rav meant, he should have said 
the opposite of what he said. This statement would be because of 
his line of reasoning but not in accordance with his halakha, 
whereas Rav said that the halakha is in accordance with the opin- 
ion of Rabban Shimon ben Gamliel but not because of his line of 
reasoning. 


Rather, Rav said: The halakha is in accordance with the opinion 
of Rabban Shimon ben Gamliel, who said that if she died he 
inherits from her, but not because of his line of reasoning. As 
Rabban Shimon ben Gamliel holds that in a case where one 
stipulated counter to Torah law his condition is void, indicating 
that in a case where his stipulation was counter to rabbinic law 
his condition is valid; and Rav holds that even in a case where 
one stipulated counter to rabbinic law, his condition is void." 


The Gemara asks: This statement would be in accordance with 
his line of reasoning and in accordance with his halakha, and 
Rav is merely adding a detail to the halakha of Rabban Shimon 
ben Gamliel. 


Rather, Rav said: The halakha is in accordance with the opinion 
of Rabban Shimon ben Gamliel," who said that if she died he 
inherits from her, but not because of his line of reasoning. As 
Rabban Shimon ben Gamliel holds that the inheritance of a 
husband is by Torah law, and whoever stipulates counter to that 
which is written in the Torah, his condition is void; and Rav 
holds that the inheritance of a husband is by rabbinic law, but 
his stipulation is nevertheless void, as the Sages reinforced their 
pronouncements with the severity of Torah law and ruled that 
their laws cannot be abrogated. 


that since the inheritance of a husband is similar to a Torah law, 
the Sages did not allow him to make a contrary stipulation, 
whereas there is nothing in Torah law comparable to his condi- 
tion concerning the produce. 


The halakha is in accordance with Rabban Shimon ben 
Gamliel - brbn anyawa 7: The geonim disagree as 
to the halakhic ruling, and the early commentaries continue 
the dispute. Rabbeinu Hananel and the Rambam rule in accor- 
dance with the opinion of Rabban Shimon ben Gamliel, either 
because the halakha always follows his opinion whenever it 
appears in a mishna, or because Rav ruled in his favor here. 


Conversely, the Rif and many other early commentaries rule 
in accordance with the unattributed opinion in the mishna. 
First, they do not accept the principle that the halakha always 
ollows Rabban Shimon ben Gamliel (see Meiri). Second, and 
more important, the halakha is that a stipulation involving 
monetary matters is valid even if it contradicts Torah law (see 
Ramban and Ra’ah). Rabbeinu Tam also rules in accordance with 
he opinion of Rabban Gamliel, but not for the same reason. He 
maintains that a stipulation with regard to the inheritance of a 
usband is ineffective because there is nothing to forgive here, 
as this inheritance is by Torah law, and it enters his possession 
automatically because of his status as the legal heir. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


D7 NT Bayt wad ney sap 37 
- {AON AX WIT DIX Kpa PMY 
DT yO 1 May ASW yah my 


NW) IP N NIPP ND 7 PNM 
NI TIM OKAN - RETIN YaN 
A PANNA DATE pa 


byan nw sapp obiyd 11 ay) 
MA IAWR HHUA RD) KTKT 
PATAY TIWA D3 DWA ninap 

Apa hipe 


Sm VAP DT OTT a TRN 
Aaya ap mM ap 2127 NTS 
Pappen ya pea- Tap Dipp 

ARIWA oss DW ima bya inix 


MASP MPAA 13 BOY ATT APY? 3 
mw KYI xb - ay 


sin bya mex mam naw on 90019 
wa mya ts pape D mm pw 
Swisd wang six jaw 921 NY 
PONV. Pre DIN KPPY 197 Taw 
pany raw - por) any xx pa 

Taag pay PWIA prey APAW 


The Gemara asks: And does Rav hold that the inheritance of 
a husband is by rabbinic law? But didn’t we learn in a mishna 
(Bekhorot 52b) that Rabbi Yohanan ben Beroka says: One who 
inherits from his wife must return the property to her family 
members" in the Jubilee Year and deduct for them part of the 
monetary value of the property? He can claim only part, but not 
all, of the property’s value from the wife’s relatives. 


And we discussed this halakha: What does Rabbi Yohanan ben 
Beroka hold? If he holds that that the inheritance of a husband 
is by Torah law, why must he return the property to his wife’s 
relatives? An inheritance is not given back in the Jubilee Year. And 
if he holds that the inheritance is by rabbinic law, what is the 
purpose of the money that he receives from his wife’s relatives in 
exchange for the land? By Torah law, the property belongs to the 
woman's family and they should not have to pay him anything. 


And Rav said: Actually, he holds that the inheritance of a hus- 
band is by Torah law, and he is discussing a case where his wife 
bequeathed to him her family’s graveyard. Due to the need to 
avoid a family flaw, i.e., harm to the family name if the wife’s family 
would have to be buried in plots belonging to others, the Sages 
said that he should take compensation from them and return the 
graveyard to them. 


The Gemara continues: And what is the meaning of: And deduct 
for them part of the monetary value of the property? This is 
referring to the monetary value of his wife’s grave. A husband is 
obligated to pay for his wife’s burial, and therefore he must deduct 
the value of her burial plot from the value of the field. As it is taught 
in a baraita that there are halakhot connected with burial to uphold 
family honor: In the case of one who sells his grave," or the path 
to his grave, or the place where visitors would stand to comfort 
the mourners, or the place of his eulogies, the members of his 
family may come and bury him in his ancestral plot against the 
purchaser’s wishes due to the need to avoid a family flaw, i.e., harm 
to the family name if a member of their family had to be buried 
in a graveyard of strangers. In any case, it is evident from here that 
Rav believes that the inheritance of a husband is by Torah law, in 
contrast to what the Gemara had said earlier. 


The Gemara answers: This is not proof that Rav himself is of the 
opinion that the inheritance of a husband is by Torah law, as Rav 
spoke in accordance with the reasoning of Rabbi Yohanan ben 
Beroka. In other words, he was explaining the reason for the ruling 
of the tanna, but he himself does not hold accordingly. 


MISHNA With regard to one who died and left 


behind a wife, and a creditor to whom he 
owed money, and heirs, all of whom claim payment from his prop- 
erty, and he had a deposit or a loan in the possession of others, 
Rabbi Tarfon’ says: The deposit or the loan will be given to the 
weakest one of them, i.e., the one most in need of the money. 
Rabbi Akiva says: One is not merciful in judgment. If the halakha 
is that it belongs to one party, one follows the halakha and leaves 
aside considerations of mercy. Rather, the halakha is that the 
money will be given to the heirs, as all people who wish to exact 
payment from orphans require an oath" before they collect their 
debt, but the heirs do not require an oath. They therefore have a 
more absolute right than the others to their father’s property. 


Rabbi Tarfon — yidtv +27: Rabbi Tarfon was one of the great 
tanna‘im in the generation following the destruction of the Second 
Temple. Rabbi Tarfon was a priest, and although he was young in 
the days when the Temple still stood, it appears that he served 
there as a priest. Apparently, he lived in the town of Lod. It seems 
that he was the same age as the students of Rabbi Yohanan ben 
Zakkai and perhaps even studied under him. He is also said to have 
been on close terms with Rabbi Eliezer and Rabbi Yehoshua, with 


PERSONALITIES 


the latter calling him: Tarfon, my brother. He was often in the great 
academy of Yavne, engaged in Torah discussions with its important 
Sages. It is likely that he first served as a kind of teacher to Rabbi 
Akiva before becoming his colleague after Rabbi Akiva grew in 
stature. Rabbi Akiva and Rabbi Tarfon were regularly engaged in 
Torah discussions, and Rabbi Tarfon honored and esteemed him 
greatly. Several of the Sages of the next generation were disciples 
of Rabbi Tarfon's, with Rabbi Yehuda being his chief disciple. 


NOTES 


Must return it to her family members — nad win 
mnpwra: Some early commentaries have an alternative 
version of the text, which states: He must return it in 
he Jubilee, and although Rashi and Josafot may not 
have had this phrase in the text, they too explain that 
he reference is to the Jubilee Year. Others are of the 
opinion that the word Jubilee does not belong in the 
ext, as the continuation of the Gemara rules that if 
someone sells his grave, the purchaser must return the 
and to the members of the family, without regard for 
he Jubilee Year (see Tosafot). 


As all require an oath - mag poy tw: The rea- 
son is ostensibly that all of the others must provide 
additional proof. Accordingly, and according to the 
opinions of some early commentaries, in a situation 
where no one is obligated to take an oath, the heirs 
lose their special status. This issue is discussed in the 
Jerusalem Talmud, where the question is raised: What 
would be the halakha if the man wrote that he waives 
the obligation to take an oath? The answer offered 
there is that the main reason that the heirs have a 
special status is not that the others need to take an 
oath, but that this is Torah and this is not Torah. In other 
words, the right of inheritance is from the Torah, and 
it takes precedence over a right based on a document 
or an agreement. Likewise, the Ran states that this is 
Rabbi Akiva's reasoning. 


HALAKHA 

One who sells his grave, etc. — 13) 1137 73107: If 
someone sold his grave, or the path to his grave, or 
the place where visitors would stand to comfort the 
mourners, or the place where eulogies were said, his 
family members may come and bury him in his ances- 
tral plot against the purchaser's wishes and refund the 
purchaser's money, as stated in the baraita quoted in 
the Gemara (Rambam Sefer Kinyan, Hilkhot Mekhira 
24:17; Shulhan Arukh, Hoshen Mishpat 217:7). 


.1997’D p: KETUBOT : PEREK IX: 84A 121 


This file may not 


NOTES 

To the one whose proof is the weakest - myw bwa: 
According to Rashi, the one whose proof is the weakest 
is the one with the most recently dated document. How- 
ever, the Rivan and the Rambam write that the weakest 
is the creditor. The Rif, who accepts this opinion, explains 
hat the creditor is considered the weakest because he 
has to prove his case, whereas the wife does not have to 
bring the document of the marriage contract as proof. 
Rabbeinu Yehonatan maintains that the expression 
should be read as: The one who is seen as the weakest, 
and it refers to the creditor, as he is in the weakest position, 
having given his own money to the deceased. 

In the Jerusalem Talmud, where this statement of Rabbi 
Yosei, son of Rabbi Hanina, is also cited, it is explained tha 
he is referring to the one who possesses the weakest form 
of evidence. For example, if two creditors came forward, 
one who had loaned money and had a promissory note 
and one who had loaned money in the presence of wit- 
nesses, the latter has the weaker evidentiary status, as he 
must produce the witnesses in court. The Ra'ah and the 
Ritva cite an explanation from the Jerusalem Talmud, tha 
the one with the latest document is the weakest, just as 
Rashi explained. Many early commentaries accept this 
explanation. 

Itis also explained in the Jerusalem Talmud that Rabbi 
Yohanan was referring to the one who is the weakest 
physically, and he means not only the frailest litigant, but 
also the poorest. The early commentaries cite the proof 
offered in the Jerusalem Talmud that a pauper is called 
koshel, weak, from the verse “And He brought them fourth 
with silver and gold, and there was not one weak one 
[koshel] among His tribes” (Psalms 105:37). 


Due to the fact that they wanted favor — x»r Dwr: 
Rashi explains that the Sages wanted women to be 
assured that they could rely on their marriage contracts, 
and as a result they would view men favorably and be 
motivated to marry. Tosafot, citing Rabbeinu Hananel, 
writes that the aim was that women find favor in the 
eyes of men, as the men would be more eager to marry a 
widowed or divorced woman if she had received payment 
of a marriage contract. 
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If the deceased left behind produce that was detached from the 
ground, whoever first took possession of them as compensation 
for what was owed, whether the creditor, the wife, or the heirs, 
acquired the produce. If the wife acquired this produce and it was 
worth more than the payment of her marriage contract, or the 
creditor acquired this produce and it was worth more than the 
value of his debt, what should be done with the surplus? Rabbi 
Tarfon says: It will be given to the weakest one of them, either 
the creditor or the wife, depending on the circumstances. Rabbi 
Akiva says: One is not merciful in judgment. Rather, it will be 
given to the heirs, as all people who wish to exact payment from 
orphans require an oath before they collect their debt, but the 
heirs do not require an oath. 


G E M ARA The Gemara asks about the wording of the 

mishna: Why do I need the tanna to teach 
this halakha in the case of a loan, and why do I need him to teach 
it in the case of a deposit? Either example alone would have suf- 
ficed. The Gemara explains: It is necessary to teach the halakha in 
both cases, for if he had taught the halakha only in the case of a 
loan, one could have said: In that case Rabbi Tarfon says what he 
says due to the fact that a loan is given to be spent. Since there is 
no already existing property here, but only an obligation to pay 
back the loan, it can be given to the weakest party. However, in the 
case ofa deposit, which exists in its pure, unadulterated form and 
not just as an obligation, one might say that he concedes to Rabbi 
Akiva that it belongs to the heirs. 


And conversely, if the tanna had taught that halakha only in the 
case ofa deposit, one could have said that in that case Rabbi Akiva 
says his ruling that the deposit belongs to the heirs. However, in 
this case ofa loan, one could say that he concedes to Rabbi Tarfon 
that the loan is given to the weakest party. It is therefore necessary 
for the halakha to be taught in both cases. 


The mishna taught that according to Rabbi Tarfon, the money 
should be given to the weakest party. The Gemara asks: What 
is the meaning of: To the weakest? Rabbi Yosei, son of Rabbi 
Hanina, says: It means that the money is given to the one whose 
proof is the weakest," i.e., the one with the latest date on the 
document attesting to the debt. His document is the weakest, as 
one can collect from property that was sold by the deceased only 
if it was sold subsequent to his incurring the debt. Therefore, the 
others can collect from property that has been sold before the date 
listed on his document. Rabbi Yohanan says: It is referring to the 
wife’s marriage contract. The Sages instituted halakhot in marriage 
contracts that were to the advantage of women and to make them 
feel more secure in their marriages, due to the fact that they wanted 
men to find favor" in the eyes of women. 


The Gemara comments: This discussion is like a dispute between 
tanna’im: Rabbi Binyamin says: The money is given to the one 
whose proof is the weakest, and this is the proper way to act. 
Rabbi Elazar says: It is referring to the wife’s marriage contract, 
due to the fact that they wanted men to find favor with women. 


§ The mishna taught that if the husband left behind produce that 
was detached, the claimant who first seizes it acquires it, and there 
is a dispute as to what should be done with the surplus. The Gemara 
asks: And according to Rabbi Akiva, why discuss specifically this 
case of the surplus? All of the produce, not only the surplus, also 
belongs to the heirs, as he holds that the entire property goes to 
the heirs, even if the others took possession of it first. The Gemara 
answers: Yes, it is indeed so. Certainly Rabbi Akiva does not dis- 
tinguish between a deposit and detached produce, but since Rabbi 
Tarfon spoke of a surplus, he also taught his halakha with regard 
to a surplus. However, according to Rabbi Akiva, the halakha is 
the same with regard to detached produce. 
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The Gemara asks: And according to Rabbi Akiva, is the seizure of a 
debtor’s assets by a creditor, though there are others who have a more 
immediate right to the assets, not effective at all? Rava said that Rav 
Nahman said: And this, that Rabbi Akiva agrees that the seizure of 
assets is effective, is the case provided that one seized the property 
from the debtor while he was alive." However, after his death the 
assets belong to the heirs. 


The Gemara asks: And according to Rabbi Tarfon, who holds that 
whoever first takes possession of the produce has acquired it, where 
was this produce placed? The Gemara presents a dispute: There 
is the opinion of Rav and Shmuel, who both say: And this, that 
whoever first takes possession of the produce has acquired it, is the 
halakha provided that the produce is arranged in a pile and placed 
in the public domain. Since the public domain is not a suitable loca- 
tion for an act of acquisition, anyone can take the produce and acquire 
it. However, if it is situated in an alley [simta],' a place adjacent to 
the public domain that is rarely frequented by the public, the produce 
does not belong to the first one who obtains it. Because an acquisition 
can be performed in an alley, any items that had belonged to the 
deceased are immediately acquired by the heirs. And there is the 
opinion of Rabbi Yohanan and Reish Lakish, who both say: Even 
if one seizes produce left in an alley, he acquires it. 


The Gemara relates: There were judges who judged a case of this kind 
in accordance with the opinion of Rabbi Tarfon, and Reish Lakish 
reversed their action. He dismissed the judges’ decision and restored 
the money to the heirs, in accordance with the opinion of Rabbi 
Akiva. Rabbi Yohanan criticized his ruling and said to him: You 
acted in this case like one acts with regard to a ruling of Torah law, 
where any incorrect action taken by the court must be corrected. 


The Gemara suggests: Let us say that they disagree about this: That 
one Sage, Reish Lakish, holds that if one erred in a matter that 
appears in the Mishna, the decision is revoked." And one Sage, 
Rabbi Yohanan, holds that if one erred in a matter that appears in 
the Mishna, the decision is not revoked. 


The Gemara refutes this suggestion: No, it can be explained that 
according to everyone, where the judge erred in a matter that 
appears in the Mishna, the decision is revoked, and here they dis- 
agree about this: One Sage, Rabbi Yohanan, holds that the halakha 
is in accordance with the opinion of Rabbi Akiva in his disputes with 
his colleague, but not in his disputes with his teacher, and Rabbi 
Tarfon was Rabbi Akiva’s teacher. And one Sage, Reish Lakish, holds 
that the halakha is in accordance with the opinion of Rabbi Akiva 
even in his disputes with his teacher. 


And if you wish, say instead that everyone agrees that the halakha 
is in accordance with the opinion of Rabbi Akiva in his disputes with 
his colleague but not in his disputes with his teacher. And here they 
disagree about this: One Sage, Rabbi Yohanan, holds that Rabbi 
Tarfon was Rabbi Akiva’s teacher, and one Sage, Reish Lakish, holds 
that Rabbi Tarfon was his colleague. 


And if you wish, say instead that everyone agrees that Rabbi Tarfon 
was Rabbi Akiva’s colleague, and here they disagree about this: One 
Sage, Reish Lakish, holds that the principle that the law is in accor- 
dance with the opinion of Rabbi Akiva was stated as the halakha. 
And one Sage, Rabbi Yohanan, holds that what was stated was that 
one is inclined to follow the opinion of Rabbi Akiva. Therefore, 
although Rabbi Akiva’s opinion is followed ab initio, the halakha was 
never established conclusively in accordance with it. As such, if judges 
went against the principle that the halakha follows Rabbi Akiva in 
opposition to his colleague, the Sages do not revoke their decision. 


HALAKHA 


Provided that one seized the property from the 
debtor while he was alive — om DOAWw NIT: It is a 
mitzva for orphans to pay off their father’s debt, even 
from the movable property that their father left behind. 
If an heir does not wish to do so, the court does not 
force him. If the creditor seized hold of property during 
the father’s lifetime, he may collect his debt from it. 

In the present, after the enactment of the geonim 
that one is able to collect payment from heirs even 
from movable property, if a creditor seized movable 
property, even after the death of the father, his action 
is effective. Even if he does not have witnesses that he 
is owed money, he may take an oath and claim the 
money from the property in his possession (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 11:8; Shulhan 
Arukh, Hoshen Mishpat 107:5). 


If one erred in a matter in the Mishna, the decision is 
revoked — vin mwa Tata AyB: Ifa judge in a monetary 
case made a mistake with regard to something obvi- 
ous and well known, such as an explicit halakha in the 
Mishna or Gemara, the verdict is revoked, and he must 
restore matters to the state of affairs that previously 
existed (Rambam Sefer Shofetim, Hilkhot Sanhedrin 6:1; 
Shulhan Arukh, Hoshen Mishpat 25:1). 


LANGUAGE 


Alley [simta] - KYD: From the Latin semita, meaning 
a path or a small alleyway. 
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NOTES 

They came before Rabbi Yohanan - +277 map ny 
janis: Tosafot are puzzled by Rabbi Yohanan’s response, 
Since he agrees that we are inclined to accept Rabbi 
Akiva's ruling and rule in accordance with his opinion 
ab initio, why did he say that it is well that they seized 
the cow? Tosafot suggest that because Rabbi Yohanan’s 
relatives had already seized the cow, it is already after 
the fact. 

The Ritva explains that perhaps they had already 
eaten the cow, which would certainly make this a ruling 
after the fact. Reish Lakish’s instructions to return the 
cow would have been referring to the value of the cow 
and not the animal itself. Ya'avetz explains that since 
they were Rabbi Yohanan’s relatives, they certainly did 
not formally appear before him in court. What he said 
to them was not a formal verdict but simply advice. For 
this reason, the actual court case appeared before Reish 
Lakish (see Beit Aharon). 
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The Gemara relates: The relatives of Rabbi Yohanan seized a cow 
of orphans from an alley because the orphans’ father owed them 
money. They came before Rabbi Yohanan" for judgment, and he 
said to them: It is well that you seized the cow and it is yours, in 
accordance with the ruling of Rabbi Tarfon. They subsequently 
came before Rabbi Shimon ben Lakish, who said to them: 
Go and return the cow to the orphans. They again came before 
Rabbi Yohanan, complaining that Reish Lakish had told them 
they must give back the cow, in opposition to Rabbi Yohanan’s 
ruling. He said to them: What can I do, as one whose stature 
corresponds to my stature disagrees with me, and I cannot 
dismiss his opinion. 


The Gemara relates another incident: There was a certain herds- 
man caring for the cattle of orphans from whom a creditor seized 
an ox as payment for a debt of the orphans’ father. The creditor 
said: I seized it from the herdsman while the debtor was still 
alive. In such a case, the action is effective even according to Rabbi 
Akiva, as stated earlier. And the herdsman said: He seized it after 
the debtor's death. They came before Rav Nahman for a ruling. 
Rav Nahman said to the herdsman: Do you have witnesses that 
he seized the ox from you? He said to him: No. Rav Nahman 
said to him: In that case, since the claimant can say:" It is in my 
possession because it was purchased by me, as there is no proof 
that he gained possession of the ox unlawfully, he can also say: I 
seized it from the herdsman while the deceased was still alive. 


The Gemara asks: But didn’t Reish Lakish say that moving live- 
stock, e.g., sheep and oxen, provide no presumption" of owner- 
ship to whoever is in possession of them? Since they wander from 
place to place, a person cannot claim that his mere possession of 
livestock demonstrates ownership, because it may have wandered 
into his property on its own. The Gemara answers: An ox is dif- 
ferent from other livestock, as it is handed over to a shepherd, 
who does not let it wander off. Consequently, possession of an ox 
does establish a presumption of ownership. 


The Gemara relates another incident: The members of the house 
of the prince of Eretz Yisrael seized hold of a maidservant of 
orphans in an alley, as payment for a debt owed to them by the 
orphans’ father. Rabbi Abbahu and Rabbi Hanina bar Pappiand 
Rabbi Yitzhak Nappaha were sitting as judges, and Rabbi Abba 
was sitting with them. Rabbi Abbahu said to them: It is well that 
you seized the maidservant. Rabbi Abba said to the judges: Just 
because they are members of the house of the prince, will you 
curry favor with them by rendering an incorrect verdict? Isn't it 
the halakha that there were judges who judged a case of this kind 
in accordance with the opinion of Rabbi Tarfon, and Reish 
Lakish reversed their action, indicating that the halakha is not 
in accordance with the opinion of Rabbi Tarfon? 


HALAKHA 


Since the claimant can say, etc. - ^3) biaa ia»: In a case 
where someone seized assets from an heir in order to recover a 
debt from the heir’s father, if the creditor claims to have seized 
the money during the father's lifetime, while the heir claims 
that he did so after his father’s death, the heir must bring proof 
for his claim. This ruling is in accordance with the opinion of 
Rav Nahman (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
11:8). 


Moving livestock provide no presumption — ad px nists 
pin: In general, one in possession of a movable object is deemed 
credible when he claims to be its owner, This principle, however, 
does not apply to domesticated and wild animals, because they 
are mobile. It is conceivable that they entered someone's domain 
on their own or were snatched while they were walking. 

If a claimant has witnesses and brings a case against someone, 


claiming that the defendant has taken his animals into his pos- 
session, and the defendant denies this claim, then the claimant 
takes an oath of inducement, and the animals are given to him. 
This is an oath instituted by the Sages for cases where a defendant 
completely denies a claim. If the claimant does not have wit- 
nesses, the defendant, who is in possession of the animal, keeps 
it after taking an oath of inducement. 

However, the Rema cites an opinion that if one has been 
in possession of an animal for three years, he is considered its 
owner (Tur, based on Rashbam and Josafot). With regard to the 
halakhot of livestock, if the custom of a place is to deliver them to 
shepherds and not allow them to wander off on their own, then 
they are comparable to other movable objects for the purposes of 
this halakha, in accordance with the Gemara’s answer (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 10:1; Shulhan Arukh, Hoshen 
Mishpat 135:1). 
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The Gemara relates another incident: A man called Yeimar bar 
Hashu was owed money by a certain man who died and left 
behind a boat. Yeimar bar Hashu said to his agent: Go and seize 
the boat for me. The agent went and seized it. Rav Pappa and 
Rav Huna, son of Rav Yehoshua, encountered him. They said 
to him: You are seizing assets for a creditor in a situation where 
your action will cause a disadvantage for others, as the debtor 
owed money to other people as well. And Rabbi Yohanan said 
that one who seizes assets for a creditor in a situation that will 
result in a disadvantage for others" 


has not acquired" it. He cannot act to the detriment of others 
without their consent, and his acquisition harms the other credi- 
tors. Those Sages were also owed money by that same man, so 
they both seized the boat for himself. Rav Pappa steered it with 
an oar, while Rav Huna, son of Rav Yehoshua, pulled it with a 
rope. This Sage said: I acquired all of it; and that Sage said: I 
acquired all of it. 


Rav Pinehas bar Ami encountered them and said to them: What 
of the opinion of Rav and Shmuel, who both say: And this, that 
whoever first takes possession has acquired them, is the halakha 
provided that the items are arranged in a pile and placed in the 
public domain, which is not the case with this boat? They said 
to him: We too seized it from the current of the river, i.e., the 
middle of the river, which has the status of a public domain. 


They came before Rava to ask him who had acquired the boat. He 
said to them: You are white geese [kakei hivvarei],' in reference 
to their white beards, who remove people’s cloaks, i.e., your 
actions were unlawful from the start. This is what Rav Nahman 
said: And this, that whoever takes possession has acquired them, 
is the halakha provided that one seized them from the debtor 
while he was alive. In this case, however, the boat was seized after 
the debtor's death, when the heirs had already taken possession 
of it. 


The Gemara relates another incident: Avimi, son of Rabbi 
Abbahu, owed money to people from Bei Hozai. He sent the 
money in the possession of Hama, son of Rabba bar Abbahu, 
who went and paid the money that Avimi, son of Rabbi Abbahu, 
owed, and he then said to the people from Bei Hozai: Give me 
back the document that shows that the person who sent me owes 
you money. They said to him: The money that you paid us was 
for side debts," i.e., money from a different debt, which was not 
written in a document. We accepted the money from you as pay- 
ment of that debt. We will therefore not return the document to 
you, as he has yet to pay off the debt listed in the document. 


They said to him, the money was for side debts, etc. — Vat 
DIT : A: Someone presents a ratified document stat- 
ing that another owes him money, and the defendant says that 
he paid the debt. In such a case, if the claimant admits that he 
received the money but says it was for a different loan, given by 
oral agreement, and the document still records an unpaid debt, 
then, if the money was not returned in the presence of witnesses, 


HALAKHA 


can be used to collect money without an oath if the document 
grants credibility, or with an oath if it does not. This halakha is 
in accordance with Rabbi Abbahu's ruling. 

However, the debtor can later sue the creditor for taking 
money from him unlawfully, in which case the creditor must 
take an oath of inducement (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 14:9; Shulhan Arukh, Hoshen Mishpat 58:1). 


the claimant is deemed credible. The document is still valid and 


HALAKHA 


One who seizes assets for a creditor in a situation that 
will result in a disadvantage for others — anw DANT 
ons) anw Dipa: If someone borrowed money from 
several people and is unable to pay them all back, and 
someone else seizes his movable property with the inten- 
tion of acquiring it for one of the creditors, his action is 
not effective. This is because one who seizes assets for a 
creditor in a situation that will result in a disadvantage for 
others has not acquired the property, as stated by Rabbi 
Yohanan. In this regard, even if the one who seized the 
property was acting as the creditor's agent, and even if the 
creditor authorized him to do so, he has not acquired the 
object. A steward, however, is considered an extension of 
the creditor, and he can therefore acquire the property on 
his behalf (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
20:2; Shulhan Arukh, Hoshen Mishpat 105:1). 


NOTES 


Has not acquired - 72? x: Rabbeinu Tam and Tosafot 
state that in general one is able to acquire something on 
behalf of someone else based on a miggo claim. Since one 
can acquire something for himself, he can also do so for 
others. Here, however, such a claim does not apply. Tosafot 
note that this appears to contradict Rabbi Yohanan’s own 
ruling that if one lifts a found item on behalf of another, the 
other acquires the item. The Ramban and the Ran explain 
in greater detail the answer alluded to by Josafot: A found 
item is ownerless, and one who lifts it can therefore acquire 
it either for himself or for others. Here, however, since the 
item is also liened for other debts, the agent cannot acquire 
it for himself, as he has no rights to it. Consequently, he also 
cannot acquire it on behalf of someone else. 


LANGUAGE 
White geese [kakei hivvarei]— ‘Wn »pxP: Rashi trans- 
lates kakei as geese. However, as explained in the Arukh, 
this word has a different meaning, at least in the Targum. 
Targum Yonatan, the Targum of Eretz Yisrael, explains that 
the non-kosher bird called the ka‘at (Deuteronomy 14:17) is 
the kaka hiurta. There are also several opinions concerning 
the precise identification of the ka‘at. Some assert that 
it is the pelican, while others claim that it is one of the 
nocturnal birds of prey, e.g., the owl. 
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HALAKHA 

| sent you to act for my benefit - Payw pnb: Ifa 
debtor's agent paid off his debt without witnesses, and 
the creditor subsequently claims that he accepted the 
money as payment for a different debt and refuses to 
give back the document, then the agent must reim- 
burse the one who appointed him for the loss he caused 
him, in accordance with the conclusion of the Gemara 
(Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 1:6; 
Shulhan Arukh, Hoshen Mishpat 58:1). 


Do you have witnesses that they claimed the bag... 
while he was alive - o»ND... yan tI Th mN: If 
one deposited documents with someone and died, and 

the bailee says that he has seized possession of the 

documents as payment for debts owed to him by the 

deceased, if there are witnesses that the depositor had 

requested the documents and he had refused to give 

them back, it is considered as if they were seized during 

his lifetime. If not, it is considered as if the bailee had 

seized the documents after his death, an act that is of 
no account. This ruling is in accordance with the opinion 

of Rav Nahman (Rambam Sefer Mishpatim, Hilkhot Malve 

VeLoveh 11:8; Shulhan Arukh, Hoshen Mishpat 64:1). 


LANGUAGE 


Bag [meloga] - xan: Apparently from the Greek 
poàyóç, molgos, meaning leather bag. 


PERSONALITIES 

The daughter of Rav Hisda - x197 271 n3: Rav Hisda’s 
daughter and Rava knew each other from childhood. 
She first married Rami bar Hama, who was Rava’s friend 
and colleague, but after his passing she married Rava, 
who had become a widower. On numerous occasions, 
the Talmud records their close relationship. According to 
these stories, Rava relied on her judgment both because 
of her upbringing in the home of Rav Hisda, who was 
one of the leading Sages of his generation, and because 
of her own principled and exemplary character. 
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This case came before Rabbi Abbahu. He said to Hama, son of 
Rabba bar Abbahu: Do you have witnesses that you paid them? He 
said to him: No. Rabbi Abbahu said to him: He could have made 
a more advantageous claim [miggo]. Since they can say: These 
matters never occurred, i.e., you never paid them anything, they 
can also say: These are side debts. Therefore, you cannot demand 
from them either the money or the document. 


The Gemara asks: With regard to the payment of the agent, what 
is the halakha? Must the agent reimburse the one who appointed 
him for his loss? Rav Ashi said: We see that ifthe one who appointed 
him said to him: Take the document from them and give them 
money, then the agent disobeyed his instructions by first paying the 
money and must pay back the one who appointed him. If, however, 
the one who appointed him said to the agent: Give the money and 
take the document, he does not pay, as the one who appointed him 
was not particular about instructing the agent to take the document 
before giving them money. 


The Gemara comments: And this is not so; Rav Ashi’s ruling is not 
accepted as halakha. Whether the instructions were given in this 
manner or whether the instructions were given in that manner, the 
agent must pay, as the one who appointed him can say to him: I sent 
you to act for my benefit," and not to my detriment. His right to 
act as an agent did not extend to a case where it was to the detriment 
of the one who designated him. 


The Gemara relates another incident: There was a certain woman 
who had a bag [meloga] full of documents deposited with her. 
The heirs came and claimed it from her. She said to them: I seized 
the bag of documents from the deceased while he was alive, as he 
owed me money. They came before Rav Nahman for judgment. He 
said to her: Do you have witnesses that the deceased claimed 
the bag from you while he was alive" and you did not give it to 
him? She said to him: No, I do not have witnesses to this effect. He 
replied: If so, this is considered a case of seizing property after 
death, and seizing after death is nothing. As stated earlier, seizing 
property to recover a debt is effective only when done during the 
lifetime of the debtor. It is ineffective once he is dead and others have 
inherited his property. 


The Gemara relates another incident: There was a certain woman 
who was obligated to take an oath in order to avoid payment 
in Rava’s court. The daughter of Rav Hisda’ said to Rava, her 
husband: I know that she is suspect with regard to taking a false 
oath. Rava reversed the obligation of the oath so that it fell onto 
the other party, who now had the option of taking an oath that 
the woman owes him money and collecting his debt. This is how to 
act when the court does not trust the one who is obligated to take 
an oath. 


The Gemara continues: On another occasion, Rav Pappa and Rav 
Adda bar Mattana were sitting before Rava. A certain document 
was brought before Rava to be examined in court. Rav Pappa said 
to Rava: I know about this document, that it records a debt that 
has already been paid. Rava said to him: Is there another person 
who can testify with the Master about the document? He said to 
him: No, I am the only one who knows. Rava said to him: Although 
there is the Master here who attests that the document has been 
paid, one witness is nothing. 


Rav Adda bar Mattana said to Rava: And should Rav Pappa not 
be trusted like Rav Hisda’s daughter, who as a woman is disquali- 
fied from testimony? Rava replied: I relied on Rav Hisda’s daughter 
because I know with certainty about her that she is always truthful. 
However, I cannot rely on the Master because I do not know with 
the same degree of certainty about him that he is always truthful, 
and I cannot rule on the basis of one witness unless I have complete 
certainty. 
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Rav Pappa said: Now that the Master, Rava, has said that the 
claim: I know with certainty about him, is a significant matter, 
i.e., a claim that can be used in court," if a judge knows that some- 
one is telling the truth, although under normal circumstances his 
testimony would be inadmissible, in this case it does have a certain 
legal validity. For example, if Abba Mar, my son, about whom I 
know with certainty always tells the truth, claims that a document 
that records a debt has already been paid, then I can tear the 
document on the basis of his word. 


The Gemara asks: How can it enter your mind that the court can 
tear a document based on the word of a single witness? Rather, 
the statement should be that I can weaken the document" on 
the basis of his word, by not allowing it to be used for claiming 
payment without further proof. 


The Gemara relates another incident: There was a certain woman 
who was obligated to take an oath in Rav Beivai bar Abaye’s 
court. The opposing litigant said to the judges: Let her come 
and take an oath in the town."" It is possible that she will be 
ashamed of her lies and will admit that she is liable. She said to 
the judges: Write a document of rights for me," so that when I 
take the oath they will give it to me, and I will then be willing to 
take an oath in the town. Rav Beivai bar Abaye said to them: 
Write the document for her. 


Rav Pappi said: Is it because you come from unfortunate peo- 
ple [de‘atitu mimmula’ei|™ that you say unfortunate things? 
Rav Beivai was from the house of Eli, whose descendants were 
sentenced to die at a young age. 


Rav Pappi said that Rav Beivai bar Abaye was wrong to say what 
he said because of a statement of Rava. Didn’t Rava say: This 
ratification of judges, which was written on a document before 
the witnesses had seen and testified about their signature, is 
invalid, although the witnesses later attested that it was their signa- 
tures? Apparently, it has the appearance of falsehood because 
they affirmed the validity of a document before hearing the testi- 
mony. Here too, if the judges wrote a document of rights before 
the woman took her oath, the document would have the appear- 
ance of falsehood, and the court should not write a document of 
rights for her before she takes an oath. 


NOTES 
was conducted would know the truth. Another version of the 


I can weaken the document - xww Kyy: According to Rashi, 
the document is weakened in that the owner of it may not use 
it to claim money. Instead, it is placed aside in case the matter is 
clarified by other means, or in case the putative creditor seizes 
property from the debtor or acts in a similar manner (Meiri). 
According to the Rivan, this document is so weakened that even 
with an oath it cannot be used to collect a debt. Most early com- 
mentaries, however, accept the opinion of Rabbeinu Hananel 
and the Rif, that the document is weakened to the extent that it 
can be used only to collect a debt in conjunction with an oath. 
According to this opinion, a question is posed by Tosafot: Abba 
Mari was a single witness, and a single witness can obligate one 
denying a claim to take an oath. What, then, is added by: | know 
with certainty about him? Tosafot and others answer that this 
claim allows the court to rely ona relative or someone else who 
is usually disqualified from testifying. Rabbeinu Hananel writes 
that even if the document granted credibility that exempted the 
debtor from an oath, in this case he would have to take an oath. 


Let her come and take an oath in the town - yann nn 
xona: There are several different versions of the text here, which 
affect both the reasoning behind this halakha and the halakha 
itself. The version of the Rivan and others reads: In our town, as the 
man assumed that the residents of the place where the business 


text is: In the town, in which case the reasoning is that she would 
be ashamed of lying in public (Meiri). Others have an alternative 
version of the text that states: In my town. The early commentar- 
ies write that one cannot compel the opposing litigant to take 
an oath in another place, despite the fact that the creditor can 
insist that the case be tried in his city. What could be said is that 
the next time the defendant visits the city, he should take an oath 
there (see Ramban and Ra’ah). 


Write a document of rights for me - xm131 % jana: Rashi 
explains that the woman wanted the judges to write a docu- 
ment stating that she had taken an oath, and the court had ruled 
in her favor. Presumably, this document would be given to a third 
party, who would give it to her after she takes the oath. The Ritva 
adds that in any case the judges would not sign a document of 
this kind, as that would certainly constitute an actual falsehood. 


From unfortunate people — an: Rashi offers two explana- 
tions, both of which explain that Rav Pappi was alluding to the 
fact that Rav Beivai was a descendant of Eli, whose descendants 
were cursed to die young. An alternative suggestion is found 
in the Arukh. Since Rav Beivai was from an esteemed family, he 
made grand pronouncements without bringing any concrete 
proof to support his opinion. 


HALAKHA 


| know with certainty about him, is a significant mat- 
ter- N'T soy mma b Dp: A judge of monetary cases 
must rule in accordance with the truth as it appears to 
him. Consequently, if a man who is obligated to take 
an oath comes before him, and the judge has heard 
rom someone he trusts that this man’s oaths cannot be 
rusted, even if he has heard this from only a single wit- 
ness or a woman, the judge has the option of reversing 
he obligation to take the oath onto the other party. 

Similarly, if a judge hears from someone he trusts tha 
he debt recorded in a certain document has already 
been repaid, he can obligate the owner of the documen 
o take an oath before he can collect the debt. This is the 
basic halakha, in accordance with the opinion of Rava 
and Rav Pappa. 

However, over the course of the generations, halakhic 
authorities came to the conclusion that these testimo- 
nies might not be sufficiently well based, and judges 
should rely on only clear evidence. In any case, a judge 
should not deliver a verdict if he suspects that some- 
thing is amiss. He should cross-examine the testimonies 
in great detail or attempt to work out a compromise. If 
he is unable to do this, he should recuse himself from 
the case. 

The later commentaries, in their responsa, discuss the 
details of these halakhot at length and address whether 
there are instances in which the ruling of the Gemara 
is followed in practice (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 24:1-2; Shulhan Arukh, Hoshen Mishpat 15:5). 


Let her come and take an oath in the town - mn 
xona yanwm: A claimant can request ab initio that the 
defendant take an oath in the town where the transac- 
tion was conducted and people are familiar with the 
facts, or somewhere where the presence of many people 
might shame him into telling the truth. The claimant 
cannot, however, force the defendant to go there, but 
when the defendant arrives in that place he must take 
the oath, and he cannot say he will take an oath only in 
his own town (Shulhan Arukh, Hoshen Mishpat 87:23, and 
in the comment of Rema). 


LANGUAGE 


You come from unfortunate people [de‘atitu mimmu- 
laei] - wan NX: The commentaries have offered 
various explanations for this expression, which appears 
in several places. Some translate mula as referring to a 
cut or defect. This alludes to Rav Beivai’s ancestry from 
the house of Eli, who were cursed to die young (| Samuel 
2:33). Others explain that mumia is the name of the place 
where the sons of Eli lived (Bereshit Rabba). A different 
explanation is offered in the Arukh, that mumla means 
greatness or stature. The statement then means: Since 
you come from esteemed people, i.e., Abaye and Rabba, 
you speak grandly. 
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HALAKHA 


In the case of bills of divorce of women, since the writing 
needs to be done for the sake of the woman - mw) 9⁄3 
aw ANd jvvat: A bill of divorce must be written for the 
man who is divorcing his wife and for the woman receiv- 
ing the bill of divorce. If it was not written for her sake, it is 
invalid. For example, if one found a bill of divorce written by 
someone else or by someone learning how to write docu- 
ments, and the name of the man and the woman happened 
to be the same as his and his wife's name, and their places of 
residence also match up, he may not divorce his wife with it. 
The halakha is in accordance with the opinion of the Rabbis 
(Rambam Sefer Nashim, Hilkhot Geirushin 3:4; Shulhan Arukh, 
Even HaEzer 1311). 


For all other documents they concede to him - "Kwa 
mb ytia niw: A scribe may write in advance the standard 
part of promissory notes, including the names of the debtor, 
creditor, and the sum, omitting only the date so that it not 
be predated. After it has been signed in the proper manner, 
it is permitted to use a document of this kind (Shulhan Arukh, 
Hoshen Mishpat 48:1). 


Its lien has already been forgiven - *nayw brag 323W: If 
the loan for which a document was written has been paid, it 
may not be used for another transaction. Even if the second 
transaction took place on the same day as the writing of the 
document, so that it is not an antedated document, its lien 
has been forgiven and it cannot serve for another loan, as 
stated by Rabbi Yohanan (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 14:7; Shulhan Arukh, Hoshen Mishpat 48:1). 


Perek IX 
Daf 85 Amud b 


LANGUAGE 
Pearls [marganita] - KI: From the Greek papyapitng, 
margarités, meaning pearl. It seems that the Hebrew word 
margalit is derived from here. Here the word appears in its 
Aramaic form, with the common exchange of the letter 
lamed for a nun. 
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The Gemara comments: And this halakha of Rava’s is not accepted 
because of a statement of Rav Nahman, as Rav Nahman said: 
Rabbi Meir would say: Even if the husband found a bill of divorce 
with names identical to those of his and his wife’s, in the garbage, 
and he had it signed by witnesses and gave it to his wife, it is valid. 
Rav Nahman adds: And the Rabbis do not disagree with Rabbi 
Meir, except in the case of bills of divorce of women, since the 
Rabbis hold that the writing of the bill of divorce needs to be done 
for the sake of the woman" getting divorced. But for all other 
documents, they concede to him" that it makes no difference when 
the document was written. 


The proof of this is that Rav Asi said that Rabbi Yohanan said: 
With regard to a document that one borrowed money based on it 
and then repaid the debt, he may not borrow money again based 
on it. This is because its lien has already been forgiven." Once the 
debt has been repaid, the lien resulting from the loan is no longer 
in force. The witnesses did not sign the document at the time of the 
second loan, so the lien will not be in effect, and the loan will have 
the status of one by oral agreement. The Gemara infers: The reason 
that he cannot reuse the document is because its lien has been 
forgiven, so that the documentis no longer accurate; but as for the 
fact that it has the appearance 


of falsehood, as it was written prior to the second loan, we are 
not concerned." So too here, the fact that the judges wrote the 
document before the event is not a matter of concern. 


The Gemara examines cases involving disputes concerning the 
property of the deceased. There was a certain man who deposited 
seven pearls [marganita]' tied up ina sheet in the house of Rabbi 
Meyasha, son of the son of Rabbi Yehoshua ben Levi. Rabbi 
Meyasha passed away without instructing the members of his 
household on his deathbed, and without explaining to whom the 
gems belonged. Rabbi Meyasha’s family and the depositor came 
before Rabbi Ami to discuss the ownership of the gems. He said 
to them: They belong to the claimant, first of all, since I know 
about Rabbi Meyasha, son of the son of Rabbi Yehoshua ben 
Levi, that he is not wealthy" enough to be able to afford such gems. 
And furthermore, the depositor has provided a distinguishing 
mark that proves that he is the owner. 


NOTES 


That it has the appearance of falsehood we are not 
concerned — j»w»n xb Kp smg: The Ritva explains at 
ength that it is permitted to perform an act that has only the 
appearance of falsehood. However, one may not perform an 
act that requires one to lie. He therefore maintains that even if 
he judges were permitted to write a document detailing the 
woman's rights before she took an oath, they were prohibited 
from signing it, for that would constitute an outright false- 
hood. According to Talmidei Rabbeinu Yona, such a practice is 
permitted if the statement is false only temporarily but with 
he passage of time will be correct. This is why the judges were 
allowed to write a document recording an event that had not 
yet taken place. However, it is prohibited to write something 
hat will always remain false, even if even if there will be no 
halakhic implications. 


A certain man who deposited, etc. — 13) PONT KIJA NITI: 
The early commentaries discuss this case at length. The main 
problem raised is why the gems are not left in the possession 
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of the heirs (see Tosafot). The Ramban, the Rif according to 
the Ramban, and others answer that there must have been 
witnesses when someone deposited the gems with Rabbi 
Meyasha, which explains why it could not be said that they 
had belonged to him and would therefore be passed on to the 
heirs. However, the witnesses did not know who the depositor 
was or what exactly he had deposited. The other incidents 
discussed in the continuation of the Gemara are explained 
similarly (see Ra’ah). 


First...that he is not wealthy, etc. — 131 Pa KoT.. STM: 
Tosafot question why such significance would be given to this 
argument. Other early commentaries, e.g., the Ritva, add that 
the fact that he was not known to be wealthy is no proof, as he 
might prefer to appear poor, or he might have found the gems 
and taken possession of them. This is one of the reasons why 
the commentaries explain that there must have been witnesses 
that something was deposited with Rabbi Meyasha, in which 


case there is no longer any discussion with regard to the heirs’ 


own claim to the gems, but only about whether the gems 
belong to the claimant. 

Tosafot, citing Rabbeinu Shimshon suggest that the two 
arguments stated in the Gemara, Rabbi Meyasha’s lack of 
wealth and the distinguishing marks provided by the claimant, 
are referring to different aspects of the case. The fact that Rabbi 
Meyasha was not affluent prevents the heirs from saying that 
although their father had initially received the gems in the form 
of a deposit, he could have bought them at some point. As for 
who owns the gems, the claimant provided proof that they are 
his. Others, in accordance with Tosafot, explain that since there 
is a principle that a court will advance on behalf of orphans 
any claim that their father could have stated were he to have 
remained alive, in this case as well there may be claims that 
the court can advance on their behalf. However, since Rabbi 
Meyasha was not wealthy, it is very unlikely that the gems 
belonged to him, and a court does not make an unlikely claim 
on behalf of heirs. 
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The Gemara comments: And we said that a distinguishing mark 
is effective only if the claimant does not usually enter and exit 
there. But if that person usually enters and exits there, one can 
say that a different person might have deposited the object, and 
he merely saw it there and was able to provide distinguishing 
marks. 


The Gemara relates a similar incident: There was a certain man 

who deposited a silver goblet in the house of the Sage Hasa.” 
Hasa passed away without instructing anything about the gob- 
let. They came before Rav Nahman to discuss the ownership of 
the goblet. He said to them: I know about Hasa that he is not 
wealthy, and this goblet would not have belonged to him. And 

furthermore, the depositor has provided a distinguishing mark. 
And we said so only if the claimant does not usually enter and 

exit there. But if that person usually enters and exits there, one 

can say that a different person might have deposited the object 

and he merely saw it there. 


The Gemara relates another similar story: There was a certain 
man who deposited" silk [metakesa] in the house of Rav Dimi, 
brother of Rav Safra. Rav Dimi passed away without instruct- 
ing anything about the silk. They came before Rabbi Abba to 
discuss the ownership of the silk. He said to them: It belongs 
to the claimant, first of all, since I know about Rav Dimi that 
he is not wealthy. And furthermore, he has provided a distin- 
guishing mark. And we said so only if he does not usually enter 
and exit there. But if that person usually enters and exit there, 
one can say that a different person might have deposited the 
object, and he merely saw it there. 


The Gemara relates the story of a certain man who said to those 
present at his deathbed: My property should go to Toviya." He 
passed away, and Toviya came to claim his possessions. Rabbi 
Yohanan said: Toviya has come, and there is no need to be 
concerned that he might have meant a different Toviya. 


The Gemara adds: If the deceased had said: My property should 
go to Toviya, and Rav Toviya came forward, it is assumed that 
this is not the person the deceased had in mind, for he said: My 
property should go to Toviya. He did not say: My property 
should go to Rav Toviya. But if Rav Toviya is a person who 
is familiar with the deceased, then it can be assumed that the 
deceased called him by his personal name and not by his title 
because he was familiar with him. If two men named Toviya 
came forward, and one of them was the deceased’s neighbor and 
the other a Torah scholar but not his neighbor, the Torah scholar 
takes precedence. Similarly, if one was a relative and the other 
a Torah scholar, the Torah scholar takes precedence." 


HALAKHA 


PERSONALITIES 
Hasa — bm: Little is known about this Sage. He is pos- 
sibly the Rav Hasa mentioned on several occasions in 
the Talmud. The Gemara in tractate Yevamot states 
that he drowned in a lake, which would account for 
the fact that he did not leave behind a will. 


LANGUAGE 
Silk [metakesa] - xp>vI: From the Greek pétaka, 
metaksa, meaning raw silk. 


NOTES 

The Torah scholar takes precedence - 03n nbn 
otip: Rashi explains that this is not because a scholar 
has more right to the property than others. It is 
because there is an assumption that a person on his 
deathbed would want to perform a mitzva with his 
money and would have bequeathed his money to a 
Torah scholar. The other early commentaries explain 
similarly. 


A certain man who deposited, etc. — 131 PRAKT KITI: If one 
claims to have deposited an object with someone who died 
without leaving a will, and he is both able to provide clear 
distinguishing marks describing the object and was not accus- 
tomed to visit the house of the person in possession of the 
item, then the judge should remove the object from the heirs 
and deliver it to the claimant. This is the case provided that the 
judge knows that the deceased was not wealthy enough to 
have owned such an article, and he is convinced that it was 
given to him as a deposit (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 6:4 and Sefer Shofetim, Hilkhot Sanhedrin 24:1; 
Shulhan Arukh, Hoshen Mishpat 15:5). 


My property should go to Toviya — maw) »*Do2: Ifa person on 
his deathbed instructs that his property be given to Toviya, and 
after he passes away a man by the name of Toviya comes and 
claims to be the intended recipient, he receives the property, 
even if there is another Toviya to whom the dying man could 
have been referring. 

If the claimant was known as Rav Toviya, then he may not 
receive the property, unless the dying man was so familiar with 
him that he would have called him by his first name alone. In 
a case where two men called Toviya came forward and it is 
not known which of them was closer to the deceased, if one 
of them is a Torah scholar he takes precedence. If neither are 


scholars but one is a neighbor or relative, then the neighbor 
or relative takes precedence. If one is a relative and the other 
a neighbor, the latter takes precedence. The term neighbor is 
referring to one who was his friend and partner in business 
dealings, not just someone who lived next door to him (Tur, 
based on Rosh). If both people have the same status, the judges 
give the property to the one they feel the deceased had in mind 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 11:2-3; Shulhan 
Arukh, Hoshen Mishpat 253:29). 
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NOTES 


A neighbor and a relative — 31971 23W: The Rosh and 
Talmidei Rabbeinu Yona explain that this does not refer 
to any neighbor who lives near him, but to someone 
with whom he had close ties. They add that the verse 
cited by the Gemara supports this opinion, as it refers 
to “a close neighbor” 


The discretion [shuda] of the judges — 2977 KTW: 
Rashi, in keeping with his explanation of this concept 
elsewhere, maintains that the discretion of the judges 
means that the judges should consider, despite the lack 
of clear-cut evidence, which person was closer to the 
deceased. This is also the explanation of the Rambam. 
any early commentaries, however, prefer Rabbeinu 
Tam’s explanation, cited in Tosafot, that the discretion of 
he judges is an entirely arbitrary ruling, and its decision 
is not based on any particular grounds. They likewise cite 
a version of the Jerusalem Talmud in which it is explained 
hat the word shuda is a shortened form of shoheda, 
a bribe, as it appears as though the ruling is dictated 
by a bribe rather than logic. The geonim explain the 
etymology of shuda similarly. 


Because his hand is like her hand — apa 119 nan: 

Although Rava himself stated (83a): His hand is prefer- 
able to her hand, the relevant issue here is not his owner- 
ship or rights to her property, but the fact that while they 
are married his hand is like hers and his words are like 
her words. Therefore, her statement alone is insufficient 
unless it is accompanied by his statement (Maharshal). 
The Rif formulates this argument in a different manner. 
He explains that just as the husband cannot forgive the 

loan, the wife cannot either. 
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A dilemma was raised before the Sages: If two men have the 
same name and one was a neighbor and the other one was a 
relative,’ what is the halakha? The Gemara answers: Come and 
hear the solution from the following verse: “A close neighbor is 
better than a distant brother” (Proverbs 27:10). If they were 
both relatives, or both neighbors, or both scholars, there is no 
systematic way of determining who is entitled to the property, and 
the decision is left to the discretion of the judges." 


§ Rava said to the son of Rav Hiyya bar Avin: Come, and I will 
tell you something excellent that your father would say about 
that which Shmuel said: Shmuel said that in the case of one who 
sells a promissory note to another, and the seller went back and 
forgave the debtor his debt," it is forgiven, since the debtor essen- 
tially had a non-transferable obligation to the creditor alone, and 
even the creditor’s heir can forgive the debt. With regard to this 
halakha, Rav Hiyya bar Avin said: Shmuel concedes with regard 
to a woman who brings in a promissory note to the marriage 
for her husband," and she went back and forgave the debtor 
his debt, that the debt is not forgiven. Why not? Because his 
hand is like her hand," i.e., the husband shares equal rights to 
her property, and she cannot unilaterally forgive the debt. 


The Gemara relates an incident: A relative of Rav Nahman"? 
sold her marriage contract for financial advantage. In other 
words, she received a sum of money and in exchange agreed that 
if she were to be divorced and become entitled to her marriage 
contract, the money would belong to the purchaser of the rights 
to her marriage contract. She was subsequently divorced from 
her husband and died, leaving the right to her marriage contract 
to her daughter. The purchasers came and claimed the value of 
the marriage contract from her daughter. Rav Nahman said to 
the people around him: Is there no one who can give the daughter 
advice, 


HALAKHA 


One who sells a promissory note to another and he went back 
and forgave it - bpa am ivanb ain ww an: If one sold a 
promissory note to another in the proper manner, and afterward 
forgave the debtor his debt, it is forgiven. He may do so even if 
he stipulated that he could not forgive the debt, and even if he 
entirely withdrew himself from the transaction. An heir can also 
forgive this debt, as stated by Shmuel. 

See below (86a) with regard to the obligation of one who 
forgave a debt to compensate the one who purchased the prom- 
issory note (Rambam Sefer Kinyan, Hilkhot Mekhira 6:12; Shulhan 
Arukh, Hoshen Mishpat 66:23). 


One who brings in a promissory note for her husband - 


Rav Nahman — ama 27: Rav Nahman bar Ya'akov was a Baby- 
lonian amora of the second and third generations of amora‘im. 
While he cites Rav and Shmuel, his primary teacher was Rabba 
bar Avuh, Rav’'s student. While he never formally headed one 
of the Babylonian academies, nevertheless, many of the Sages 
of the next generation were his students, including the great 
amora Rava. 

In his youth, Rav Nahman was already recognized as a prodigy. 
He married Yalta, a member of the Exilarch’s family, who was a 
learned and strong-willed woman. Subsequently, Rav Nahman 


PERSONALITIES 


Twb ain www NDAN: If a woman brought to her marriage a 
promissory note or a loan by oral agreement, she cannot forgive 
the debt, as a wife cannot conduct a transaction without her 
husband, even with her usufruct property (Rambam Sefer Kinyan, 
Hilkhot Mekhira 6:13; Shulhan Arukh, Hoshen Mishpat 66:28). 


A relative of Rav Nahman, etc. — 13) yam 277 ANP: If a 
wife sold her marriage contract while she was still married, and 
her husband and then she died, her heirs can forgive the debt, 
thereby annulling the sale. Even if she has no other heir, the single 
heir can forgive and cancel the sale, even though this will enable 
him to claim the full amount of the marriage contract, as stated 
by Rav Nahman (Shulhan Arukh, Even HaEzer 105:6). 


was appointed as a judge in the Exilarch’s house in Neharde’a. 
In that capacity, Rav Nahman became expert in civil law, to the 
extent that the Gemara concludes that in matters of civil law his 
opinion is always accepted. 

While Rav Nahman was known to have a forceful personal- 
ity, he was also considered to be one of the pious men of his 
generation, and the Gemara lists numerous examples of his acts 
of kindness. It appears that Rav Nahman was wealthy throughout 
his life, and there are a number of incidents where he converses 
with one of his servants, Daro. 
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that she should go and forgive her mother’s marriage contract for 
her father, and she will subsequently inherit the sum of the marriage 
contract from him? The marriage contract is a document of the debt 
owed by her father to her mother. The daughter, who has inherited 
the document from her mother, can forgo her father’s obligation, so 
rendering nugatory the right of the purchasers. The father then retains 
the amount owed to the purchasers of the marriage contract, and his 
daughter will inherit that amount when he dies. The daughter heard 
this, and went and forgave her father’s obligation in the marriage 
contract, as recommended by Rav Nahman. 


Rav Nahman later said in regret: We have made ourselves like advi- 
sors of judges. We have acted like lawyers who give practical advice 

to litigants rather than like independent judges. The Gemara asks: At 

the outset, what did he hold when he intended the daughter to hear 

his advice, and ultimately, what did he hold that made him regret his 

action? The Gemara explains: At the outset, he held that the verse 

teaches: “And you should not hide yourself from your own flesh” 
(Isaiah 58:7), and therefore it is correct to give help and advice to rela- 
tives. And ultimately he held that in the case of an important person 

who must be very careful to avoid any impression of having favored 

his family in judgment, the situation is different. 


Since the Gemara had previously mentioned a halakha stated by 
Shmuel, it turns its attention to the matter itself. Shmuel said: With 
regard to one who sells a promissory note to another, and the 
seller went back and forgave the debtor his debt, it is forgiven, 
since the debtor essentially had a non-transferable obligation to the 
creditor alone, and even the creditor’s heir can forgive the debt. Rav 
Huna, son of Rav Yehoshua, said: And if the purchaser of the docu- 
ment is perspicacious, and is wary of such a ploy, he should jangle 
[mekarkesh]' dinars" in the debtor's ears, i.e., he should pay the debtor 
or promise him money, and the debtor will write for him a new 
promissory note in the purchaser’s name, thereby preventing the 
latter from losing out. 


Ameimar said: One who judges cases of liability for indirect 
damage and maintains that someone whose actions cause damage is 
obligated to pay, even if he has not directly harmed another, collects 
in this case the value of the proper document.™ Since by forgiving 
the loan the creditor voided the document and caused the purchaser 
financial loss, he must compensate the purchaser for the amount 
recorded in the document. One who does not judge cases of liability 
for indirect damage collects in this case only the value of the paper" 
on which the document was written. 


The Gemara relates that there was an incident like this one, and 
Rafram pressured Rav Ashi by means of verbal persuasion to render 
an unequivocal ruling in this matter, and Rav Ashi collected in this 
case as if he damaged a beam used for crafting a sculpture, i.e., the 
full value of the debt listed in the promissory note. 


NOTES 


Collects in this case the value of the proper document - 237 
whyn KWY 7 mI: Some geonim say that this means he has 
o reimburse the purchaser only for the amount he paid for the 
document. However, Rav Hai Gaon and Rabbeinu Hananel maintain 
hat he must pay the entire sum stipulated in the promissory note. 

any early commentaries say that he is not obligated to pay the 
ull value listed in the document. Instead, he pays the amount that 
could actually be collected with the document, as there are many 
situations that prevent the full value from being collected, e.g., prior 
iens and situations where one has to collect from low-quality land 
(Rabbeinu Shimshon; Ra’ah; Ritva). 


Only the value of the paper - xgwa sy 70: Most commentaries 
maintain that this expression is taken from the similar case of one 
who burns another's promissory note. According to those who do 
not judge cases of liability for indirect damage, one who burns 
another's promissory note need pay only the value of the paper he 
burned. In the context of the Gemara here, the expression: Only the 
value of the paper, is used as a way of saying that he does not have 
to pay anything, and the purchaser retains possession of the paper 
(Rabbeinu Shimshon). Others say that since the creditor is obliged 
to return a paid promissory note to the debtor, the purchaser loses 
possession of the paper. Another possibility is that the creditor must 
reimburse the purchaser for his expenses (see Rivan). 


HALAKHA 

Jangle dinars — 1 mh wpa: One who has pur- 
chased a promissory note and seeks to prevent the 
creditor or his heir from forgiving the loan should 
persuade the debtor to draft for him a new docu- 
ment in the purchaser's own name. Alternatively, 
the debtor can accept it upon himself by means of 
an act of acquisition or by stating in the presence 
of witnesses that it is a separate debt, which means 
that the creditor can no longer forgive the loan 
(Shulhan Arukh, Hoshen Mishpat 66:23). 


Collects in this case the value of the proper 
document - KYA KWE nt ma vay: If one 
sold a promissory note and then forgave the loan, 
although the debtor is exempt from payment, the 
purchaser can sue the seller, for he has effectively 
burned the purchaser's document. Consequently, 
the one who forgave the debt must pay the entire 
sum listed in the document from his best-quality 
land. The same ruling applies to an heir who for- 
gives the debt. The halakha follows Ameimar, as 
there is a principle not to judge cases of indirect 
damages, in accordance with Rafram’s statement 
below (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
7210; Shulhan Arukh, Hoshen Mishpat 386:1). 


LANGUAGE 
Jangle [mekarkesh] — wprpra: This word describes 
the sound made when things are shaken. It is prob- 
ably the onomatopoeia for a jingling sound. 
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HALAKHA 


His wife's marriage contract and a creditor - n973 
ain bya møy: Someone divorced his wife, and she 
comes to collect her marriage contract, and a credi- 
tor comes demanding repayment of his loan. If he 
has enough money and land to both repay the debt 
and pay the marriage contract, the creditor takes 
the money while the woman receives her marriage 
contract in the form of land. If there is only land that 
does not suffice for both of them, and neither of them 
takes precedence, the creditor takes what is due to him, 
while the woman receives whatever remains. The same 
halakha applies if the husband died, leaving behind a 
wife, a creditor, and land to which neither takes pre- 
cedence (Rambam Sefer Nashim, Hilkhot Ishut 17:4-5; 
Shulhan Arukh, Even HaEzer 102:3-4). 


One who owes money — tt Fa 971 N13: A debtor 
is obligated to repay his debts with money, and he 
cannot force the creditor to accept land or movable 
property. If he does not have money, the court does 
not compel him to sell his property, but he must give 
land or movable objects, in accordance with the credi- 
tor's preference. If he is not known to have money, or 
if he has money but says that it to belongs to some- 
one else, rather than making him take an oath, the 
court declares an excommunication of anyone who 
knows he possesses money. If he claimed to have 
no money and was discovered to be lying, he is no 
longer believed with regard to this loan but must sell 
his property himself in order to provide the creditor 
with money. Similarly, if he says that the money in his 
possession belongs to a gentile, an excommunication 
is pronounced in the above manner. Some say that if 
he is a wealthy man the courts force him to give money. 
The Rema, citing the Tur, writes that the same halakha 
applies if the court believes that he has money that 
he does not wish to use as payment, in accordance 
with the conclusion of Rav Hama (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 11:7; Shulhan Arukh, 
Hoshen Mishpat 1011-2, 7). 


The repayment of a creditor - anwa nya: Just asit 
is a mitzva for a debtor to repay his debts, it is a mitzva 
for the heirs to pay off their father’s debts, and they 
can be forced to do so. This is true if the deceased left 
behind land. If, however, he left behind only movable 
property, the heirs are not forced to repay the debt, but 
it remains a mitzva for them to do so. 

The geonim enacted that a creditor can claim from 
heirs even the movable property that they inherited 
from their father. Consequently, in the present, all debts 
may be collected from any part of the deceased's estate, 
both from land and from movable objects. However, 
if the heirs received no inheritance from their father, 
they are not obligated to repay his debts, and there 
is not even a mitzva for them to do so (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 11:8; Shulhan Arukh, 
Hoshen Mishpat 107:1). 
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NOTES 


Ameimar said in the name of Rav Hama: With regard to one 
who has incumbent upon himself the obligation of his wife’s 
marriage contract and also owes money to a creditor," and he 
possesses land and possesses money, the obligation to the credi- 
tor is settled with the payment of money, whereas the debt to 
the woman of her marriage contract is settled with the payment 
of land, this one in accordance with his law, and that one in 
accordance with her law. Since the creditor gave him money, it 
is fitting that he should receive ready cash in return. The woman, 
in contrast, did not give him anything but relied upon the lien on 
his land, so she is therefore given land. 


And if there is only one plot of land, and it is adequate for the 
payment of only one debt, we give it to the creditor," and we do 
not give it to the woman. What is the reason for this? Even 
more than aman wants to marry, a woman wants to be married. 
Women do not get married because they wish to receive their 
marriage contract. It is better to give preference to the creditor so 
that he will not lose out, so as not to discourage people from 
lending money. 


Rav Pappa said to Rav Hama: Is it correct that you say in the 
name of Rava: With regard to one who owes money" and has 
land, and the creditor comes and demands from him his money, 
and the debtor says to him: Go and take the amount you are 
owed from the land, we say to him: Go and sell the land yourself 
and give him money? Rav Hama said to him: I did not say this 
in the name of Rava. 


Rav Pappa replied: Tell me the incident itself, what happened 
and what exactly occurred that caused this opinion to be attrib- 
uted to Rava. Rav Hama said to him: The debtor was one who 
attached his money to a gentile.’ He possessed money, but he 
claimed that this money belonged to a gentile and therefore could 
not be demanded from him. This man acted improperly, and 
consequently, the Sages acted improperly with him by forcing 
him to sell the land. 


Rav Kahana said to Rav Pappa: According to your opinion, that 
you say the repayment of a creditor" is a mitzva," if the debtor 
said: It is not amenable to me to perform a mitzva, what would 
be the halakha? If there is no obligation to repay a loan other than 
to perform a mitzva, then what happens if someone is not inter- 
ested in performing the mitzva? He said to him: We already 
learned this halakha in a baraita: In what case is this statement 
said, that one is liable to receive forty lashes for committing a 
transgression? It is said with regard to negative mitzvot. How- 
ever, with regard to positive mitzvot, for example, if the court 
says to someone: Perform the mitzva of the sukka, and he does 
not do so, or: Perform the mitzva of the palm branch, and he 
does not do so, 


We give it to the creditor - wam zin byob: Rashi and Rabbeinu 
Hananel explain that both documents had the same date. The 
ruling is therefore left to the discretion of the court, which is 
instructed to pay the creditor, for the reasons stated here. The 
Rif, in contrast, maintains that the discretion of the court is 
not in effect here, as the same halakha applies whenever one 
document does not take precedence over another. For example, 
if one borrowed money on two occasions and then acquired 
property, the lien of both documents applies from that point 
in time. Most authorities concur with the Rif. 


One who attached his money to a gentile — i33 yniyi mhin: 
Rabbeinu Tam explains in his Sefer HaYashar that the debtor 
specifically stated that the money in his possession belongs to a 
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gentile and therefore offered to give land instead. According to 
Rav Hai Gaon, the man said that his property belongs to a gen- 
tile or that a gentile has a claim to it. The creditor responded that 
he is afraid of trying to take the land from the debtor because 
it might involve dealing with a violent gentile. This is why Rava 
obligated the debtor to sell his land. 


The repayment of a creditor is a mitzva - m¥⁄2 ainbya nye: 
There is an amoraic dispute concerning whether by Torah law 
there is a lien on the property of a debtor, or whether there is 
merely a mitzva to pay off one's debts. The Ramban contends 
that even according to the opinion that repaying a debt is only 
a mitzva, the fact that one may be forced to repay a debt means 
that in any case his property is confiscated before physical 


punishment is inflicted on him, because his property acts as 
a guarantor for him. With regard to the source of this mitzva, 
Rashi states that it is derived from “a just hin” (Leviticus 19:36), 
which is expounded to mean that your yes [hen] must be just, 
i.e, one must fulfill his word and his obligations. Many early 
commentaries (Ramban; Ra'ah; Rashba) explain that this is refer- 
ring only to one who says one thing while thinking something 
else, and therefore the derivation is referring only one who 
loans without intending to pay back. If, however, one borrows 
honestly and later fails to repay his loan, he has not violated 
the mitzva of “a just hin” These commentaries explain that the 
mitzva that he has transgressed is derived from the verse “and 
the man to whom you made the loan shall bring the pledge 
out to you" (Deuteronomy 24:11). 
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Placed it in the sides of the public domain — mw  "py¥a inma 
w277: If a man gave his wife a bill of divorce and said that she 
is divorced with it only after thirty days, and the woman placed 
it in the sides of the public domain, then even if it was stolen 
or lost after the period of thirty days, she is divorced. This is 


the court strikes him an unlimited number of times, even until 
his soul departs, in order to force him to perform the mitzva. The 
payment of a debt is a positive mitzva, and one who refuses to pay 
a debt can be compelled to do so in this manner. 


§ Rami bar Hama inquired of Rav Hisda: Ifa man said to his wife: 
This is your bill of divorce’ but you are divorced with it only after 
thirty days, and she took the bill of divorce and went and placed 
it in the sides of the public domain," i.e., in a place that was open 
to the public domain but not an actual part of it, and the bill of 
divorce was still there after thirty days, what is the halakha? Is she 
divorced? 


Rav Hisda said to him: She is not divorced. This halakha is learned 
from the opinion of Rav and Shmuel, as it is Rav and Shmuel 
who both say with regard to the mishna: Any of the creditors of a 
deceased person can seize items of his movable property provided 
that they are arranged in piles and placed in the public domain, 
as in that case the heirs of the deceased do not receive it as part of 
their inheritance. Similarly, the woman will not acquire the bill of 
divorce after thirty days ifit is in that location. Rav Hisda adds: And 
the sides of the public domain are considered like the public 
domain. 


Rami bar Hama responded: On the contrary, she is divorced, in 
accordance with the opinion of Rav Nahman, as Rav Nahman said 
that Rabba bar Avuh said: With regard to one who says to his 
friend: Go and pull this cow now and it will be acquired by you 
only after thirty days, he has acquired the cow. And this is true 
even if the cow was standing after those thirty days in an ownerless 
meadow [agam].' Since the acquisition began properly at the start 
of the thirty-day period, it applies even after the thirty-day period. 
What, is it not the case that this is the halakha of a meadow and 
this is also the halakha of the sides of the public domain, as the 
two places have a similar status? Rav Hisda rejects this argument: 
No, the case of a meadow is discrete, and the case of the sides of 
the public domain is discrete, as the latter is considered an actual 
part of the public domain, and an ownerless meadow is not. 


Some say a different version of the dispute between Rami bar Hama 

and Rav Hisda, in which Rav Hisda said to Rami bar Hama: She is 

divorced, based on the ruling of Rav Nahman pertaining to acquir- 
ing a cow, and the sides of the public domain are considered like 

a meadow. In this version, it was Rami bar Hama who replied: On 

the contrary, she is not divorced, as can be learned from the opin- 
ion of Rav and Shmuel pertaining to seizing objects in the public 

domain. What, is it not the case that this is the halakha of the 

public domain and this is similarly the halakha of the sides of 
the public domain? Rav Hisda responded: No, the public domain 

is discrete and the sides of the public domain are discrete. 


HALAKHA 


because the document was in existence on the day she was 
divorced, and she did not place it in the public domain. The hala- 
kha follows the latter version of the discussion in the Gemara 
(Rambam Sefer Nashim, Hilkhot Geirushin 9:3; Shulhan Arukh, Even 
HaEzer 146:2). 


Meadow [agam] — nat: In this context, as in most the places in 
the Talmud, agam means a pasture for animals. This is certainly 
true of some of the verses in which it is mentioned in the Bible 


LANGUAGE 


would be situated alongside sources of water and would be a 
muddy area not fit for planting, which, as such, would probably 
not belong to anyone. 


(see Jeremiah 51:32). It is reasonable to assume that a pasture 


NOTES 

This is your bill of divorce, etc. — 13177993 7177: Many 
early commentaries discuss this passage at length, 
although it appears that the Rif does not accept it as 
halakha. The first issue is what exactly the husband said 
o her. If he simply gave her a bill of divorce and said that 
she is not divorced with it until after thirty days, then 
he bill of divorce takes effect only after the thirty-day 
period. This means that if she placed it elsewhere, it is as 
hough the document was never given to her and she 
merely picked it up from the ground. For this and other 
reasons, several commentaries explain that he said to 
her: This is your bill of divorce from now, but you are 
divorced with it only after thirty days (see Tosafot and 
Ra‘avad). This interpretation also clarifies the connec- 
ion between this case and Rav Nahman's statement. 

However, the Ramban raises a difficulty with this 
explanation as well, as in tractate Kiddushin it states that 
in a case where one says that a transaction should take 
effect: From now and after such and such a time, there 
is a dispute of tanna‘im as to whether this is a condition 
or a retraction. Therefore, if after thirty days she is not 
in possession of the bill of divorce, she would be in 
a state of uncertainty as to whether the divorce took 
place or not. One suggestion to deal with the problem 
is to say that the Gemara here is referring to this state 
of uncertainty and is asking if there is uncertainty in this 
case as well or if everyone agrees that it is not a valid bill 
of divorce; however, this seems unlikely. 

The Ramban therefore explains that the Gemara is 
not dealing with a case of a husband who said: This is 
your bill of divorce from now, but with a more standard 
case. Since the husband handed it to her himself, there 
is no problem with the actual transfer of the bill of 
divorce, even in the future. The only question is whether, 
as at the time the bill of divorce was to take effect it had 
not been in the possession of the husband, can this be 
considered as if the bill of divorce was given by the 
husband to the wife. 
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MISHN If there is one who establishes his 
wife as a storekeeper" in his store, or 
if he appointed her as a steward to handle his property and 
workers, this one, i.e., the husband, can administer an oath to 
her, having her state that she did not appropriate any of his 
possessions, whenever he wants. Rabbi Eliezer says: He can 
administer an oath even with regard to the products of her 
spindle and for her dough, which are matters related to the 
household, and not her function as a storekeeper. 
A dilemma was raised before the 


G E MA Sages: When Rabbi Eliezer says that a 


husband can administer an oath to her with regard to any item, 
is he saying that this is by means of extension" of an oath, 
i.e., once he administers an oath to her in her capacity as his 
storekeeper he can extend the oath to cover other matters, or, 
is he saying that he can administer an oath to her ab initio? 


The Gemara suggests: Come and hear a solution from a baraita: 
The Rabbis said to Rabbi Eliezer: A person does not reside in 
a basket with a snake. A woman is not expected to live with a 
husband who constantly suspects her of stealing. The Gemara 
explains: Granted, if you say that Rabbi Eliezer is referring to 
an oath administered ab initio, the Rabbis spoke well. However, 
if you say that the husband can administer an oath to only by 
means of an extension of an oath, what difference does it 
make to her? As she must take an oath with regard to matters 
that concern the store, it does not cause any greater difficulty 
for her to take an oath with regard to the household matters. 


The Gemara refutes this argument, as it is possible that she says 

to him: Since you are so exacting with me, I cannot live with 

you. Even if there is no additional oath, the sentiment engen- 
dered by his demand is grounds for dissatisfaction, and there is 

no proof that Rabbi Eliezer holds that he can administer an oath 

to her ab initio. 


The Gemara suggests another proof. Come and hear a proof 
from a baraita: With regard to one who did not exempt his wife 
in the marriage contract from a vow and from an oath, and he 
established her as his storekeeper or appointed her as his 
steward, he can administer an oath to her whenever he wants. 
If he did not establish her as his storekeeper or appoint her 
as his steward, he cannot administer an oath to her. 


The baraita continues: Rabbi Eliezer says: Although he did 
not establish her as his storekeeper or appoint her as his 
steward, he can administer an oath to her whenever he wants, 
as you have no wife who did not become a steward for one 
hour in her husband’s lifetime at least for her spindle and for 
her dough. The Rabbis said to him: A person does not reside 
in a basket with a snake. One can conclude from this that 
according to Rabbi Eliezer a husband can administer an oath to 
his wife with regard to her conduct, even ab initio. The Gemara 
concludes: Conclude from it that it is so. 


HALAKHA 


One who establishes his wife as a storekeeper, etc. - 2wint 
31 MM Ingy Ny: Ifa man established his wife as his store- 
keeper or appointed her as his steward over his property, he 
can administer an oath to her to have her counter an uncertain 
claim, even if the claim concerns only two small coins. Some 
authorities rule that he can force her to take an oath only when 
she claims her marriage contract, while others maintain that he 


By means of extension, etc. — ^3) baba » by: Tosafot explain, 
with support from the parallel passage in the Jerusalem Talmud, 
that the reason the Rabbis hold that the husband cannot admin- 


NOTES 


can force her to take an oath at any time. However, if his wife 
is occupied only with domestic matters, the husband cannot 
administer an oath to her on the basis of a claim of uncertainty, 
in accordance with the mishna (Rambam Sefer Kinyan, Hilkhot 
Sheluhin VeShutafin 9:1, 4; Shulhan Arukh, Even HaEzer 971-2 and 
Hoshen Mishpat 93:1). 


ister an oath to her with regard to matters not related to her 
acting as a storekeeper or as a steward is to prevent there being 
an ongoing feeling of enmity between the husband and wife. 
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MI S H N A Ifone wrote to his wife in the marriage 


contract: I do not have the right to 
administer a vow or an oath upon you, he cannot administer 
an oath to her.However, he can administer an oath to her 
heirs, and to those who come on her authority, either as 
her representatives or because they purchased her marriage 
contract." 


If the husband wrote: I do not have the right to administer a 
vow or an oath upon you, or upon your heirs,” or upon 
those who come on your authority, he cannot administer 
an oath to her; not to her, nor her heirs, nor those who 
come on her authority. But the husband’s heirs can admin- 
ister an oath to her, and to her heirs, and to those who come 
on her authority. 


If he wrote: Neither I, nor my heirs,” nor those who come 
on my authority have the right to administer a vow or an 
oath upon you, or upon your heirs, or upon those who 
come on your authority, he cannot administer an oath to 
her or to them; not he, nor his heirs, nor those who come 
on his authority" may administer an oath, not to her, nor to 
her heirs, nor to those who come on her authority. 


If a woman who was exempted from an oath by her husband 
went from her husband’s grave," immediately after her 
husband's death, to her father’s house, without handling 
her late husband’s property, or in a case where she returned 
to her father-in-law’s house and did not become a steward 
over the property at all throughout this period, then the heirs 
cannot administer an oath to her with regard to her actions 
in their father’s lifetime, as the husband exempted her from 
an oath to the heirs. And if she became a steward, the heirs 
may administer an oath to her about the future, i.e., any- 
thing she did with the property after the death of her husband, 
but they cannot administer an oath to her with regard to 
what took place in the past, during her husband's lifetime. 
GEMA The Gemara asks: What is the 
purpose of an oath? What oath can 


he administer to her that caused him add this condition to 
her marriage contract? Rav Yehuda said that Rav said: 


HALAKHA 


Exempted his wife from an oath - mawn inwKx W3: If aman 
exempted his wife from an oath, she may claim her marriage con- 
tract without having to take an oath. The extent of her exemption 
is based on his wording. If he wrote: | do not have the right to 
administer a vow or an oath upon you, he cannot administer on 
oath upon her, but he can impose an oath upon her heirs. He can 
also impose an oath upon others who stand in her stead, e.g., her 
representative or one who purchased her marriage contract (Ram- 
bam Sefer Nashim, Hilkhot Ishut 16:19 and Sefer Mishpatim, Hilkhot 
Malve VeLoveh 15:7; Shulhan Arukh, Even HaEzer 98:1 and Hoshen 
Mishpat 7111, 17). 


Upon you or upon your heirs — puri» by) phy: If a man wrote 
to his wife: | do not have the right to administer a vow or an oath 
upon you, or upon your heirs, or upon those who come on your 
authority, he cannot force her, her heirs, or her representatives to 
take an oath. However, his heirs and representatives can administer 
an oath upon her or her representatives (Rambam Sefer Nashim, 
Hilkhot Ishut 16:20; Shulhan Arukh, Even HaEzer 98:3 and Hoshen 
Mishpat 71:17). 


Neither | nor my heirs, etc. — 151 wia b ps: If he wrote: Neither 
|, nor my heirs, nor those who come on my authority have the 
right to administer a vow or an oath upon you, upon your heirs, or 
upon those who come on your authority, then neither he nor his 
representatives can administer an oath to her or her representatives 
(Shulhan Arukh, Even HaEzer 98:4). 


If she went from her husband's grave, etc. - aya apa abn 
^3): If a wife returned to her father’s house immediately after her 
husband's death, without acting as a steward over his affairs, the 
exemption she had received from her husband prevents his heirs 
from administering an oath to her, even by means of extension. 
Some authorities maintain that even if her husband had not 
exempted her from an oath, the heirs cannot force her to take 
an oath with regard to the time she served as a steward over his 
property during his lifetime. However, if she was appointed the 
steward over his estate after his passing, his heirs can force her to 
take an oath concerning her conduct after her husband's death, but 
not before it (Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 9:4; 
Shulhan Arukh, Even HaEzer 98:4). 


NOTES 

Those who come on his authority - inwa OKT: 
Rabbeinu Hananel writes that this exemption frees 
her from being compelled to take an oath only by 
anyone who took over the husband's possessions 
after he wrote this clause. However, it does not apply 
to anyone who bought or inherited property from 
the husband beforehand. 


19.4)1’D P: KETUBOT : PEREK IX : 86B 


135 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek IX 
Daf 87 Amuda 


NOTES 


What is the purpose of mentioning the past - ayw 
PIPINA: According to Rashi and most commentaries, 
the Gemara is asking what the precise definition of the 
past is in this context. The problem is that the wording 
of the Gemara does not quite suit this interpretation. 
The Rivash explains the question as follows: What cause 
is there for an oath here? If she was exempt during his 
lifetime, and immediately after his death she went to her 
father’s house, what reason could there be to administer 
an oath to her? 


Between her husband's death and his burial, they 
cannot administer an oath to her — mna ama pa 
ppyawn xb: Rashi explains that they cannot force her 
to take an oath that she did not sell the property at too 
low a price. Since she was acting under time constraints 
and duress, she undoubtedly had to do so. Tosafot reject 
this interpretation. They explain that the heirs cannot 
force her to take an oath that she did not appropriate 
anything for herself, as if they have this option she will 
refuse to arrange her husband's funeral. This is the expla- 
nation offered in the Jerusalem Talmud. The Rid cites 
both opinions. 


HALAKHA 

Between her husband's death and his burial, they 
cannot administer an oath to her — mmap anapa 
prawn xd: A man's heirs cannot administer an oath to 
his wife with regard to property of the deceased that 
she sold between his death and his burial for the sake 
of his funeral, not even by means of extension, in accor- 
dance with the opinion of Rav Mattana (Rambam Sefer 
Kinyan, Hilkhot Sheluhin VeShutafin 9:4; Shulhan Arukh, 
Even HaEzer 98:5). 


For head tax, and for sustenance, and for burial - xo 
mann wi: No announcement is required when land 
is sold in order to pay for the expenses of the burial of its 
former owner, the sustenance of his wife and daughters, 
or the head tax, as these matters are necessary and press- 
ing (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 12:11; 
Shulhan Arukh, Even HaEzer 104:3). 


LANGUAGE 


Tax [karga] — X373: Related to the Middle Persian word 
harg, meaning tribute. This tax was a fixed sum levied on 
each inhabitant of the country. 
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It is referring to a woman who became a steward during her 
husband's lifetime, as it was common for a man to leave his 
wife in charge of his property while exempting her from taking 
an oath. Rav Nahman said that Rabba bar Avuh said: It is 
referring to a woman who claims that she received partial 
payment of her marriage contract, who must take an oath 
that she received no more than the amount she admits to. The 
mishna is referring to a husband who exempted his wife from 
this oath. 


Rav Mordekhai went and said this halakha before Rav Ashi 
and asked him the following question: Granted, according to 
the one who says that it is referring to a woman who claims 
that she received partial payment of her marriage contract, it 
makes sense that it enters her mind that this might happen, as 
she thinks: Perhaps I will require money, and I will take what 
Ineed from my marriage contract up front. And she therefore 
says to him before their marriage: Write for me that you will 
not administer an oath to me when I come to collect the rest 
of my marriage contract. However, according to the one who 
says that it is referring to a woman who became a steward 
during her husband’s lifetime, did she know beforehand 
that her husband would establish her as a steward, to know 
to say to him: Write for me that you will not administer an 
oath to me? 


Rav Ashi said to him: You teach this halakha of Rav Yehuda 
with regard to that part of the mishna, and therefore you find 
it difficult. We, however, teach it with regard to this part of the 
mishna: If she went from her husband’s grave to her father’s 
house without handling her late husband’s property, or ina case 
where she returned to her father-in-law’s house and did not 
become a steward over the property at all throughout this 
period, then the heirs cannot administer an oath to her with 
regard to her actions in their father’s lifetime, as the husband 
exempted her from an oath to the heirs. And if she became 
a steward, the heirs may administer an oath to her about 
the future, i.e., anything she did with the property after the 
death of her husband, but they cannot administer an oath to 
her with regard to what took place in the past, during her 
husband's lifetime. 


It was with regard to this statement that the Gemara asked: 
What is the purpose of mentioning the past?’ What oath 
would they have wanted her to take with regard to the past? And 
it was in response to this question that Rav Yehuda said that 
Rav said: It is referring to a woman who became a steward 
during her husband’s lifetime. 


The Gemara presents a dispute as to what is considered the 
past, first continuing the quote from Rav Yehuda: But they can 
administer an oath to her with regard to her conduct between 
her husband’s death and his burial. And Rav Mattana said: 
Even concerning her actions between her husband's death and 
his burial, they cannot administer an oath to her," as the 
Sages of Neharde’a say: For the purpose of paying head tax 
[karga], and for payment to provide for children’s sustenance, 
and for burial," we sell property inherited by orphans without 
an announcement. In these urgent matters, the court is not 
particular about a possible loss incurred by the heirs. Similarly, 
the a woman need not take an oath with regard to how she 
conducted her affairs for her husband’s funeral, because in 
such a time of stress she cannot manage her accounts in a 
precise manner. 
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§ Rabba said that Rabbi Hiyya said: If a husband wrote: Not 
a vow and not an oath, this means that he cannot administer 
an oath to her, but his heirs can administer an oath to her. If 
he wrote: She is clear, i.e., exempt, from a vow and clear from 
an oath, neither he nor his heirs can administer an oath to 
her. This is because in effect this is what he is saying to her: 
You are clear from the oath, no matter who seeks to administer 
it to you. 


But Rav Yosef said that Rabbi Hiyya said the opposite ruling 
with regard to the second clause: If he wrote: Not a vow and 
not an oath, he cannot administer an oath to her, but his heirs 
can administer an oath to her. If he wrote: She is clear froma 
vow and clear from an oath, either he or his heirs can admin- 
ister an oath to her. This is because in effect this is what he is 
saying to her: Clear yourself from any suspicion by means of 
an oath. 


Rabbi Zakkai sent the following ruling to Mar Ukva from Eretz 
Yisrael: Whether he wrote: Not an oath, or whether he wrote: 
Clear from an oath, and whether he wrote: Not a vow, or 
whether he wrote: Clear from a vow, if he added the phrase: 
With regard to my property, he cannot administer an oath to 
her, but his heirs can administer an oath to her. However, if 
he added the phrase: From these properties, neither he nor 
his heirs can administer an oath to her. 


Rav Nahman said that Shmuel said in the name of Abba 
Shaul ben Imma Miriam:? Whether he wrote: Not an oath, 
or whether he wrote: Clear from an oath, and whether he 
wrote: Not a vow, or whether he wrote: Clear from a vow, and 
whether he added: From my property, or whether he added: 
From these properties, neither he nor his heirs can adminis- 
ter an oath to her according to the letter of the law. However, 
what can I do, as the Sages said that one who comes to collect 
a debt from the property of orphans" may collect it only by 
means of an oath? Therefore, she is compelled to take an oath 
in any case involving a claim from the orphans. 


And some say this halakha in the form of a baraita, not as a 
quote from an amora: Abba Shaul ben Imma Miriam said: 
Whether he wrote: Not an oath, or whether he wrote: Clear 
from an oath, and whether he wrote: Not a vow, or whether 
he wrote: Clear from a vow, and whether he added: From 
my property, or whether he added: From these properties, 
neither he nor his heirs can administer an oath to her accord- 
ing to the letter of the law. However, what can I do, as the Sages 
said that one who comes to collect a debt from the property 
of orphans may collect it only by means of an oath? The 
Gemara comments: Rav Nahman said that Shmuel said: The 
practical halakha is in accordance with the opinion of ben 
Imma Miriam." 


Abba Shaul ben Imma Miriam - D2 wane ta KY NIX: 
The identity and time of this Sage are unknown. The honorary 
title Abba, meaning father, is an early title that may predate 
the usage of the title Rabbi. He may have been called by his 
mother’s name in order to distinguish him from other Sages of 


PERSONALITIES 
together with him (see 88b), or Abba Shaul ben Botnit. His 
mother’s appellation, Imma, or mother, was likewise an honor- 
ary title for an important woman. There are several Sages called 
after their mothers, who were women of importance in their 
generation or who had famous lineage. 


the same name, such as Abba Shaul, who appears elsewhere 


The halakha is in accordance with ben Imma Miriam - a7 
DV NWY 23: If a widow comes to claim sustenance from her 
late husband's heirs, she must take an oath first, as one may 
collect from the property of orphans only by means of a vow. 


HALAKHA 


from having to take an oath to the orphans. The halakha is in 
accordance with the opinion of Abba Shaul ben Imma Miriam 
(Rambam Sefer Nashim, Hilkhot Ishut 18:19; Shulhan Arukh, Even 
HaEzer 98:6). 


The only exception is if the husband explicitly exempted her 


NOTES 


One who comes to collect from the property of orphans, 
etc. = 131 Oi» "D332 yap xa: The geonim write that a 
general exemption from an oath does not apply to the oath 
that has to be taken by one coming to collect payment 
from the property of orphans. However, if the husband said 
before his death that he is exempting her from an oath, 
she can collect her marriage contract without an oath. It is 
explained by the Meiri that the husband's statement at the 
time of marriage is a general exemption that does not over- 
ride the enactment of the Sages that one must take an oath 
when making a claim from property inherited by orphans. 
If, however, the deceased stated his wishes upon his death- 
bed, he clearly accepted her claim, and the orphans cannot 
administer an oath from which she has been exempted by 
their father. 

The Rif and the Rambam likewise rule that if he expressly 
wrote that she is exempt from an oath to his heirs, even 
Abba Shaul agrees that she is not obligated to take an oath. 
Conversely, Rabbeinu Hananel, Rabbeinu Tam, and the Sages 
of Narbonne disagree, claiming that his exemption is not 
effective. The Ra’ah explains that there is a ruling of the Sages 
that even one who is legally exempt from an oath must take 
an oath before he can collect a debt from orphans, and the 
exemption provided by the father does not override the 
decree of the Sages. 
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NOTES 


One who collects when not in her husband's pres- 
ence — 1354 xo ny rat: The geonim write that even 
if the husband granted her credibility, she must take an 
oath if he is absent. This is because he granted her cred- 
ibility only in his presence, as he assumed that if she had 
received the marriage contract she would not dare lie 
to his face. Furthermore, if he is not present, there is no 
way of knowing whether he already paid the marriage 
contract and received a receipt. 


From liened property — wTayw Dp: Virtually all 
the commentaries agree that in this case the husband 
cannot empower her to collect her marriage contract 
without an oath, for the simple reason that he cannot 
compel those who purchased the liened property to 
trust her. This case is different from that of the heirs, who 
replace their father and assume his rights and obligations. 
The Rid disagrees, claiming that he can grant her credibil- 
ity even with regard to the purchasers, and it is as though 
their purchase was conducted with the stipulation that 
they must trust her. 
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MI SHN Aê woman who vitiates her marriage 


contract" by acknowledging that she has 
received partial payment can collect the rest of her marriage 
contract only by means of an oath. Similarly, if one witness 
testifies that her marriage contract is paid," she can collect it 
only by means of an oath. In any case where she seeks to claim 
her marriage contract from the property of orphans," or from 
liened property" that has been sold to a third party, or when not 
in her husband’s presence," she can collect it only by means of 
an oath. 


The mishna elaborates: With regard to a woman who vitiates her 
marriage contract, how so, how does this situation arise? Ifher 
marriage contract was a thousand dinars, and her husband 
said to her: You already received your marriage contract, and 
she says: I received only one hundred dinars, she has made a 
partial admission and can collect her marriage contract only by 
means of an oath. 


If one witness testifies that her marriage contract is paid, how 
so? If her marriage contract was a thousand dinars, and her 

husband said to her: You already received your marriage con- 
tract, and she says: I did not receive payment, and one witness 

testifies about the marriage contract that it is paid, she can 

collect it only by means of an oath. 


From liened property," how so? If while they were married the 
husband sold his property to others, and she comes to collect 
her marriage contract from the purchasers, she can collect it 
only by means of an oath. She may seize property from the 
purchasers because her husband’s obligation undertaken in the 
marriage contract predates his obligation in the document of sale. 


From the property of orphans, how so? If the husband died 
and left his property to orphans, and she comes to collect her 
marriage contract from the orphans, she can collect it only by 
means of an oath. 


Or when not in his presence, how so? If he went to a country 
overseas and sent her a bill of divorce, so that she collects her 
marriage contract when not in his presence, she can collect it 
only by means of an oath. 


HALAKHA 


A woman who vitiates her marriage contract — maxis 
anana: If the husband claims that he has already paid his wife 
her marriage contract, and she admits that she has received a 
partial payment, she must take an oath in order to collect the 
remainder(Rambam Sefer Nashim, Hilkhot Ishut 16:14; Shulhan 
Arukh, Even HaEzer 96:7). 


One witness testifies that it is paid — 79199 KIU ATYA INN TY: 

In a case where the husband claims that he has already paid his 
wife her marriage contract, and she claims that she received 

nothing, if one witness testifies that she has collected all or part 
of her marriage contract, she can claim her entire marriage con- 
tract only by means of an oath (Rambam Sefer Nashim, Hilkhot 
Ishut 16:15; Shulhan Arukh, Even HaEzer 96:8). 


From the property of orphans — Daim p333: A woman who 
seeks to collect her marriage contract from the property of 


orphans must take an oath before she can do so (Rambam Sefer 
Nashim, Hilkhot Ishut 16:19; Shulhan Arukh, Even HaEzer 96:1). 


From liened property - oay3wid DD: A woman who comes 
o seize property that was liened to her marriage contract from 
hose who purchased it from her husband, for the payment of 
her marriage contract, must take an oath before she does so 
Rambam Sefer Nashim, Hilkhot Ishut 16:20; Shulhan Arukh, Even 
HaEzer 96:9). 


Not in his presence - w393 Kow: If a woman comes to collect 
her marriage contract from her ex-husband who had traveled 
o a distant place, she must first take an oath. If the ex-husband 
is close enough that a messenger can go there and back within 
hirty days, the court informs him, and if he fails to arrive, she 
may take an oath and receive the sum of her marriage contract 
Rambam Sefer Nashim, Hilkhot Ishut 16:16; Shulhan Arukh, Even 
HaEzer 96:10). 
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Rabbi Shimon says: Whenever she claims payment of her 
marriage contract, the heirs administer an oath to her. And 
if she does not claim payment of her marriage contract, the 
heirs do not administer an oath to her. 


G E M ARA Rami bar Hama thought to say that 

the oath of a woman who vitiates her 
marriage contract is an oath required by Torah law, which is 
the oath of one who makes a partial admission, as the husband 
claims that he paid her two hundred and she concedes to him 
with regard to one hundred. This is a partial admission of 
the claim, and the principle is that whoever admits to part of 
a claim must take an oath™ according to Torah law to receive 
the remaining amount. 


Rava said: There are two answers in the matter, in refutation of 
your argument: One response is that anyone who is obligated to 
take an oath that is enumerated in the Torah takes an oath and 
does not pay. By Torah law, one takes an oath only to exempt 
himself from payment, and in this case she takes an oath and 
takes her money. And furthermore, there is a principle that one 
does not take an oath with regard to a denial ofa lien on land." 
The oaths of the Torah apply only to moveable property, not 
land. This means that if a claim involves a lien on land of any form, 
the oath of a partial admission does not apply, and a marriage 
contract includes a lien on land. 


Rather, Rava said: This oath is by rabbinic law. It was instituted 
because the one who pays is precise and recalls that he paid his 
debt, whereas the one who was paid is not precise." When the 
husband claims to have paid her, he remembers clearly what 
happened, and therefore the Sages imposed the obligation of an 
oath upon her, so that she should be precise and remember 
exactly what occurred. 


§ A dilemma was raised before the Sages: In a case where a 
woman vitiates her marriage contract by accepting partial pay- 
ment in the presence of witnesses," what is the halakha? Do we 
say that if it is so that he has paid her the rest of the marriage 
contract, he would have paid her in the presence of witnesses, 
and since he has no such witnesses, this is proof that she never 
received the rest of the money, and she is exempt from an oath? 
Or perhaps he simply happened to have witnesses for part of 
the payment, and he gave her the rest without witnesses, and she 
must take an oath with regard to the remainder of the sum? 


HALAKHA 


Whoever admits to part of a claim must take an oath — 77117 
yaw) myyn nypa: One who makes a partial admission to a 
claim involving moveable property must pay the amount he 
concedes he owes and take an oath by Torah law concerning the 
rest (Rambam Sefer Hafla‘a, Hilkhot Shevuot 11:5; Shulhan Arukh, 
Hoshen Mishpat 87:1). 


One does not take an oath with regard to a denial of a lien on 
land - niypi ayy nyaa pyawy py: If one issues a claim 
that involves land against another person, then even if the latter 
made a partial admission he is not obligated to take an oath by 
Torah law. However, the Sages decreed that he must take an oath 
of inducement (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
5:1; Shulhan Arukh, Hoshen Mishpat 95:1). 


One who was paid is not precise - p» xb yrpt: One who 
vitiates his document can collect the remainder only by means 


of an oath. For example, in a case where a lender demanded 
to be paid back for his loan, and the borrower said that he had 
returned the entire sum, if the lender admitted that part of it 
had been paid, he can collect the remainder only by taking an 
oath in a similar manner to an oath by Torah law (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 14:1; Shulhan Arukh, Hoshen 
Mishpat 84:1). 


A woman vitiates her marriage contract in the presence of 
witnesses - wwa ADDN NWH: If a man tells his ex-wife 
who comes to collect her marriage contract that he has already 
paid it, and she admits that she has received part of it, then 
even if she has witnesses with regard to the amount she had 
received, she must take an oath in order to collect the remainder 
(Rambam Sefer Nashim, Hilkhot Ishut 16:14; Shulhan Arukh, Even 
HaEzer 96:7). 


BACKGROUND 


Whoever admits to part of a claim must take an oath — 
yaw YOT NYPA nti bp: In contrast to common law, 
oaths in a Jewish courtroom are not taken by witnesses. 
Rather, they are taken by one of the litigants in a case. By 
Torah law, a defendant is required to take an oath only if 
a single witness testifies against the defendant or if the 
defendant makes a partial admission of liability. In such 
cases, the purpose of the oath is to bolster his claim, and 
it frees him from payment. The Sages decreed that in a 
number of cases, several of which are enumerated in the 
continuation of the Gemara, the claimant is required to 
take an oath, based upon which the court will require 
the defendant to pay. 


3D97’D PI): KETUBOT: PEREKIX-87B 139 


This file may not be reproduced or distributed in any form without express permission from the publisher 


LANGUAGE 

Notebook [pinkas] - pps: From the Greek xiva€, 
pinax, primarily meaning a tablet used for writ- 
ing. Over time, this pinax developed into a group 
of several tablets that were connected to form a 
small book. Although writing tablets in talmudic 
times varied in shape and were made from various 
materials, it seems that the most popular kind was 
a wooden board covered with wax, so that the 
writing could be easily etched and then erased 
after each use. 
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The Gemara suggests: Come and hear proof from a mishna (Shevuot 
44b): Anyone who is obligated to take an oath that is enumerated 
in the Torah" takes an oath and does not pay. And these take an 
oath and take their payment: The hired worker" who demands 
his wages from his employer; and one who was robbed;" and one 
who was injured," who claims compensation from the one who 
caused him damage; and if the one opposing him, the other litigant 
in a case, was supposed to take an oath but he is suspected with 
regard to oaths;" and a storekeeper who makes a claim on the 
basis of what is written in his notebook [pinkaso];'" and one who 
receives partial payment of his document not in the presence of 
witnesses. Conclude from this last clause that if one received partial 
payment of a document not in the presence of witnesses, then yes, 
he is obligated to take an oath, but ifhe received the payment in the 
presence of witnesses, then no, he is not obligated to take an oath. 


The Gemara refutes this argument: The mishna is speaking utilizing 
the style of: It is not necessary: It is not necessary to state that if 
part of the marriage contract was paid in the presence of witnesses, 
she certainly requires an oath. However, if a partial payment was 
made not in the presence of witnesses, one might say that her 
partial admission should be like one who restores lost property. 
Since there are no witnesses that the husband paid anything, when 
she concedes to part of the claim it is as though she has restored to 
him a lost item. And she should therefore take the rest of the money 
without an oath, in accordance with the halakha that one who 
returns lost property does not have to take an oath that he did not 
appropriate part of what he found for himself. The tanna therefore 
teaches us that even in this case an oath is required. 


A dilemma was raised before the Sages: With regard to a woman 
who vitiates her marriage contract and details with precision every 
sum of money that she received, specifying not only large sums of 
money but also sums so small that they amounted to less than the 
value of a peruta, what is the halakha? Do we say that since she is 
precise to such an extent she must be telling the truth, or perhaps 
she is deceiving us? This question shall stand unresolved. 


HALAKHA 


Anyone who is obligated to take an oath that is enumerated in 
the Torah — sina pyaw3t bs: All obligations of oaths from the 
Torah serve to exempt the person in question from a claim against 


him. That is, he takes an oath and does not have to pay. However, 


in certain cases the Sages decreed that one may take an oath and 
collect money (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 1:2; 
Shulhan Arukh, Hoshen Mishpat 89:1). 


The hired worker - YW: If a hired worker has witnesses that he 
was employed by his employer, and when he claims his wages the 
employer says he has paid them all or in part, the hired worker must 
take an oath in a similar manner to an oath by Torah law, after which 
he may collect his wages (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 1:2; Shulhan Arukh, Hoshen Mishpat 89:2). 


One who was robbed — Suan: If one entered the house of another, 
and witnesses saw that he entered empty-handed and left with 
items hidden under his clothes, then, with certain limitations, the 
owner of the house takes an oath and claims from him everything 


he stole (Rambam Sefer Nezikin, Hilkhot Gezeila 4:1,2; Shulhan Arukh, 


Hoshen Mishpat 90:1). 


One who was injured - Sanam: In a case where witnesses saw a 
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person approach another unharmed and leave with injuries, but 
they did not observe the attack itself, if the victim claims that the 
other person injured him he may collect damages by means of an 
oath (Rambam Sefer Nezikin, Hilkhot Hovel 5:4; Shulhan Arukh, Hoshen 
Mishpat 90:16). 


The one opposing him is suspected with regard to oaths — #13130 
mawn TWN: If one is obligated to take an oath by Torah law but 
is not trusted to do so, then the opposing litigant takes an oath and 
claims the money (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
2:5; Shulhan Arukh, Hoshen Mishpat 92:7). 


A storekeeper on the basis of his notebook — ippas by sgn: If 
an employer instructed a storekeeper to pay his, the employer's, 
employees, and the employees claim that they did not receive 
their wages while the storekeeper claims he paid them, then the 
employees and the storekeeper all take an oath with regard to the 
truth of their claims, and the employer is obligated to pay what he 
had owed. There are many details with regard to the conditions 
under which the storekeeper has the credibility to take such an oath 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 16:5; Shulhan Arukh, 
Hoshen Mishpat 91:1; see 91:2-9). 
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Another dilemma was raised before the Sages: In the case of a 
woman who reduces her marriage contract by saying that its sum 
was less than the usual amount, or less than the figure specified 
in the document, what is the halakha?" Do we say that this is 
like the case of awoman who vitiates her marriage contract, and 
the halakha is the same in both instances? Or perhaps there is a 
difference between the two cases because a woman who vitiates 
her marriage contract admits to part of the claim, whereas this 
one does not admit to part of the claim. Here, she claims that she 
has received nothing at all, but that she is owed less than what was 
initially thought. 


The Gemara suggests: Come and hear a resolution from a baraita: 
One who reduces her marriage contract" can collect it without 
an oath. How so? If her marriage contract was a thousand 
dinars, and her husband said to her: You have received your 
marriage contract, and she says: I have not received my mar- 
riage contract, but it is only one hundred dinars, she may collect 
it without an oath. 


The Gemara asks: If her claim is accepted, with what does she in 
fact collect payment? With this marriage contract document? 
This document is merely a shard of earthenware, as she herself 
admits that the document is not a valid document because it 
records a fictitious sum. Rava, son of Rabba, said: It is referring 
to one who says: There was an agreement of trust between him 
and me that although the marriage contract records a large sum, 
I will claim only part of it, but the document itself is genuine. 


§ The mishna teaches that if one witness testifies that the mar- 
riage contract was paid she must take an oath. Rami bar Hama 
thought to say that this is an oath required by Torah law, as it is 
written: “One witness shall not rise up against a man for any 
iniquity, or for any sin” (Deuteronomy 19:15). From here it is 
inferred: It is for any iniquity or for any sin that he may not rise 
up, i.e., the testimony of one witness is not enough for these 
purposes, but he may rise up for an oath. And the Master said: 
In any place, i.e., situation, where two witnesses are able to deem 
one liable to pay money, the testimony of one witness obligates 
him to take an oath." 


Rava said: There are two answers in the matter, in refutation of 
your argument: One response is that anyone who is obligated to 
take an oath that is enumerated in the Torah takes an oath and 
does not pay. By Torah law, one takes an oath only to exempt 
himself from payment, and in this case she takes an oath and 
takes her money. And furthermore, there is a principle that one 
does not take an oath with regard to a denial of a lien on land. 


Rather, Rava said: That oath was instituted by rabbinic law, in 
order to put the husband’s mind at ease. Since a witness contra- 
dicts her claim, the Sages imposed an oath upon her so that the 
husband would be sure that he is not giving away his money for 
no reason. 


Rav Pappa said: 


One who reduces her marriage contract — Anais nnmis: If a 
woman produces a marriage contract, her former husband claims 
that he already paid it, and she responds that she received nothing 
from him but is in fact entitled to less than the stated amount due 
to an agreement of trust between them, she may collect the sum 
she claims without taking an oath. The halakha follows the baraita 
and the opinion of Rava, son of Rabba (Rambam Sefer Nashim, 


HALAKHA 
One witness obligates him to take an oath — mya ja»ma IM: 
In any case where two witnesses would obligate one to pay 
money but there is only one witness, the defendant must take 
an oath in order to exempt himself from payment (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 11:5; Sefer Mishpatim, Hilkhot Toen VeNitan 
1:1; and Sefer Shofetim, Hilkhot Edut 5:1; Shulhan Arukh, Hoshen 
Mishpat 87:1). 


Hilkhot Ishut 16:17; Shulhan Arukh, Even HaEzer 96:14). 
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NOTES 


She reduces her marriage contract, what is the hala- 
kha — mn anana Nnnis: The Ritva asks about the 
Gemara’s question: In this case, unlike the case of a 
woman who claims to have received partial payment, 
there is no reason to suspect that she was imprecise 
with regard to the payment, as she has not received 
anything. Why, then, is there any reason to think she 
would be required to take an oath? He answers that this 
case is still somewhat similar to a partial admission. 

It is explained in the Jerusalem Talmud that the dif- 
ference between a woman who reduces the amount 
of her marriage contract and a woman who receives 
partial payment of it is that only in the latter case was 
there a negotiation between them as to the sum of the 
first installment, and she might have made a mistake 
with regard to how much he had actually paid (Shita 
Mekubbetzet). 
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An oath by Torah law — xg mya: Rashi, and to a 
certain extent the Rivan, maintain that oaths by Torah law 
differ from oaths by rabbinic law both in their level of sever- 
ity and in the manner in which each is performed. One 
who takes an oath by Torah law holds an item of sanctity, 
like a Torah scroll, in his hand, and pronounces the Divine 
Name or one of His appellations. By contrast, an oath by 
rabbinic law does not include either of these elements, and 
is in effect nothing more than the acceptance of a curse 
upon one who lies. 

However, most early commentaries disagree with this 
opinion. They claim that all oaths that are described in the 
Mishna, in contrast to oaths that were established later, by 
amoraiim, require an item of sanctity and the pronounce- 
ment of the Divine Name. According to Tosafot, there are 
other differences between oaths required by Torah law 
and oaths established by the Sages. One difference is that 
an oath from the Torah cannot be reversed. This means 
hat the party obligated to take the oath cannot propose 
hat instead the other litigant should take the oath and 
ake the money. Although this point is generally correct, 
many commentaries contend that it is not relevant in this 
context. Despite the fact that an oath by rabbinic law can 
be reversed if the other side takes an oath and is exempt, 
his is not the case if he takes an oath and claims the 
money. Other commentaries emphasize another difference 
between the two categories: In the case of an oath by Torah 
aw, if the one obligated to take an oath refuses to do so, 
he loses his claim and must pay, whereas with regard to an 
oath by rabbinic law this is not always the case. 

A further difference concerns the issue of one suspected 
of taking false oaths (see Ramban and Ra’ah). With regard 
to an oath by Torah law, if the person who is obligated to 
take an oath is not trusted to do so, he is not allowed to 
take an oath and the other party must do so instead. This is 
not the case with regard. to an oath by rabbinic law. In the 
case of this Gemara, if the woman is obligated to take an 
oath and cannot do so because she is suspected of taking 
alse oaths, some say that the court relies on the document 
and that she may collect the sum it specifies. 

One interpretation, attributed to the Ra’avad, is that 
he issue here is not that an oath by Torah law is more 
severe than an oath by rabbinic law. The point is that in 
addition to the woman having to take an oath by rabbinic 
aw before she can receive her marriage contract, she must 
ake another oath. The second oath is by Torah law, in order 
o exempt herself from the husband's claim, supported by 
one witness, that she owes him a debt (see Ra’avad on 
Sefer HaMaor). 


If he informs them — anh y Tint xm: One explanation is 
that he informs the witnesses in the woman's presence 
that he is paying her this money for her marriage contract, 
so that she cannot later claim that it was for some other 
document or for a different marriage contract (Talmidei 
HaRashba). 

Most commentaries are of the opinion that in order 
o obligate her to take an oath he has only to tell the wit- 
nesses he has already paid her marriage contract and he is 
paying it a second time (see Ritva). The Rivan explains tha 
he informs the judges of his plan. 


They may not collect from the orphans even with an 
oath — 1999 x TIWI ar: This is puzzling: Why should 
his claim be accepted against a document and an oath? 
The Ritva explains that since this man issues the statemen 
on his deathbed, it is assumed that he is not lying. This 
case is different from a standard case of one who claims 
o have paid his debt, where he is not deemed credible 
because he might not remember that he did not hand 
over the entire amount. 
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If the husband is perspicacious, he can induce her to become 

obligated to take an oath by Torah law" even in a case where only 
one witness saw the payment of the marriage contract, as follows: 
He now gives her the payment of her entire marriage contract 

in the presence of one witness, and joins the first witness to the 

last witness, so that there are now two witnesses to the payment 

of the entire marriage contract. And then, he establishes this first 

payment, about which the first witness had testified, as aloan, and 

claims payment of that sum from her, supported by the testimony 
of the first witness. With regard to this claim, her oath would serve 

the purpose of exempting her from payment, and it is not con- 
nected with a lien on land. Therefore, the witness can obligate her 
in an oath by Torah law. 


Rav Sheisha, son of Rav Idi, objects to this: How can he join 
the first witness to the last witness when their testimonies do 
not refer to the same action? Rather, Rav Sheisha, son of Rav 
Idi, said: He now gives her the payment of her entire marriage 
contract in the presence of both the first witness and the last 
witness. And then, he establishes this first payment, about 
which the first witness had testified, as a loan, and claims payment 
of that sum from her, supported by the testimony of the first 
witness. 


Rav Ashi objects to this: The woman can still say: I had two 
marriage contracts. She can claim that he wrote two marriage 
contracts and she collected the payments at two separate points 
in time, but there was never a loan. Rather, Rav Ashi said: It is 
possible for him to obligate her to take an oath if he informs the 
two witnesseses" that on this occasion he is paying her for the 
one marriage contract that he wrote. She is then unable to claim 
that it was a different marriage contract, and he can compel her to 
take an oath by Torah law about the first payment, which is now 
established as a loan. 


§ The mishna teaches that if a woman comes to claim her mar- 
riage contract from liened property that had been sold to a third 
party, she must first take an oath. We learned in a mishna there 
(Shevuot 45a): And similarly, orphans can collect payment only 
by means of an oath. 


The Gemara asks: From whom can the orphans collect payment 
only by means of an oath? If we say that they can collect payment 
only with an oath from one who borrowed money from their 
father, then it is difficult to understand how this can be so. Now, 
can it be that their father, the lender, had the right to take pay- 
ment from the borrower without an oath by relying on the docu- 
ment, and they, the orphans, with regard to whom the Sages were 
lenient, can claim the loan only by means of an oath? Rather, 
this is what the mishna is saying: And similarly, the orphans" of 
the lender who come to collect payment from the orphans of the 
borrower can collect only by means of an oath. 


Rav Zerika said that Rav Yehuda said: It was taught that those 
who take an oath can collect a debt from orphans only if the 
borrower’s orphans said: Our father said to us: I borrowed 
and repaid. However, if the orphans said: Our father said to us: 
I did not borrow, then they may not collect from the orphans 
even with an oath." 


And similarly, the orphans, etc. — 131 oain» 43%: All the 
halakhot that apply to the borrower, when the lender's heirs 
come to claim from him, apply equally to the borrower's heirs, 
if he has died and the lender's heirs come to claim from them. 


HALAKHA 


In addition, the lender's heirs must take an oath that they did 
not receive any indication from their father that the debt had 
been paid (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 17:2; 
Shulhan Arukh, Hoshen Mishpat 108:9). 
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Rava objects to this: On the contrary, there is a principle in the 
halakhot of claims that anyone who says: I did not borrow is 
considered like one who says: I did not repay. Therefore, when 
there is evidence that he did borrow, he must pay the entire 
amount without the lender having to take an oath. 


Rather, the Gemara emends the above statement: Ifit was stated, 
it was stated like this: Rav Zerika said that Rav Yehuda said: 
They taught this halakha only if the orphans said: Our father 
said to us: I borrowed and repaid. However, if they said: Our 
father said to us: I did not borrow," those who collect debts 
from them can collect even without an oath, for anyone who 
says: I did not borrow is considered like one who says: I did 
not repay. 


§ The mishna teaches that one who comes to collect her mar- 
riage contract when not in her husband's presence can collect 
it only by means of an oath. Rav Aha Sar HaBira said: An 
incident came before Rabbi Yitzhak in Antioch,’ and he said: 
They taught this halakha only with regard to the wife’s marriage 
contract; she may collect her marriage contract in her husband’s 
absence, because the Sages wanted men to find favor in the eyes 
of women. In order to ensure that women would want to marry, 
the Sages instituted decrees with regard to a marriage contract 
that are for the woman's benefit. However, a creditor does not 
have the right to collect his debt even with an oath if the borrower 
is absent, in case he has already been paid. 


And Rava said that Rav Nahman said: Even a creditor“ 
collect payment with an oath in the borrower’s absence, so 
that each and every person will not take his friend’s money 
by means of a loan and go and reside in a country overseas 
to prevent the lender from collecting the money from his prop- 
erty. And if that were to occur, you would be locking the door 
in the face of borrowers, as no one would be willing to lend 
them money. 


§ The mishna teaches: Rabbi Shimon says: Whenever she 
claims her marriage contract, the heirs administer an oath to 
her. The Gemara asks: To which statement in the mishna is 
Rabbi Shimon referring? Rabbi Yirmeya said: He is referring 
to this statement: And one who comes to collect her marriage 
contract when not in her husband’s presence can collect it only 
by means of an oath. This implies that the halakha is no different 
if she comes to claim money from the orphans for sustenance, 
and it is no different if she demands payment for her marriage 
contract. And Rabbi Shimon comes to say that whenever she 
claims her marriage contract the heirs can administer an oath 
to her that she has not taken anything of theirs. 


Even a creditor - sin bya yon: 


ost commentaries rule in 
accordance with the opinion of Rav Nahman, the later authority. 
However, Rabbeinu Hananel maintains that the custom is not 
to collect a debt in the absence of the borrower (see Josafot). In 
this regard, they rely to a large extent on the Jerusalem Talmud, 
which expands on this discussion about whether it is permitted 
for a creditor to collect a debt in the absence of the debtor. It 
is explained in the Jerusalem Talmud that the context of the 
discussion is the case of a document that includes interest, which 
means that the debt was owed to a gentile, who is permitted to 
claim interest. Yet most authorities contend that this is a dispute 


NOTES 


between the Babylonian Talmud and the Jerusalem Talmud. 
It is clear from the Gemara in tractate Arakhin (22a) that the 
Babylonian Talmud disagrees with the Jerusalem Talmud, and 
the halakha is ruled in accordance with the Babylonian Talmud. 

The Ritva writes that according to Rav Nahman’s reason- 
ing, a creditor is allowed to collect his debt in the borrower's 
absence only if it was the borrower who left to go somewhere 
else. However, if the lender sought to claim the money from the 
borrower's property in a place other than where the transaction 
was conducted, he is not permitted to do so if the borrower is 
not present (see Responsa of Rivash). 


HALAKHA 


Father said to us, | did not borrow - xb NaN Sy ny 
mb: lf a lender or his heirs come to collect a ‘debt from 
the borrower's heirs, and the borrower's heirs claim that 
their father told them he never borrowed this sum of 
money, the lender or his heirs may collect the debt with- 
out taking an oath if they produce proof that the loan 
had taken place, in accordance with the final explana- 
tion of Rav Yehuda’s opinion (Rambam Sefer Mishpa- 
tim, Hilkhot Malve VeLoveh 17:6; Shulhan Arukh, Hoshen 
Mishpat 108115). 


Even a creditor - in bya ow: In the case of a lender 
who came to collect a debt on the basis of a ratified 
document in the borrower's absence, if the court can 
inform the borrower to come to court, they send him 
a message. This is done only if the borrower is close 
enough for a messenger to go to him and back within 
thirty days. The lender covers the cost of the messenger 
and later claims it from the borrower. If the borrower 
cannot be reached within this time, the lender takes an 
oath that the debt has not been paid and collects the 
debt from the borrower's property, as stated by Rava. 

f the borrower granted credibility to the lender, allow- 
ing him to collect the debt in his absence, the lender may 
collect the debt without taking an oath. The Rema, citing 
the Rivash, writes that he may collect the money only in 
the absence of the borrower himself, but if the borrower 
died, he must go to where the heirs are living (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 13:1; Shulhan Arukh, 
Hoshen Mishpat 106:1). 


© 


BACKGROUND 


Antioch — ’3jv3%: Antioch was the most important 
of the cities built by Seleucus | Nicator in honor of his 
father, Antiochus, around the year 300 BCE. This city was 
established on the eastern side of the Orontes River, 
about 25 km from the Mediterranean Sea. Its location 
at the crossroads of major trade routes promoted its 
development until it became one of the largest cities in 
the ancient world. Today the city is known as Antakya in 
southern Turkey, near the Syrian border. 

From the time of its establishment under the Greeks, 
Antioch was an important center of Jewish life, and it 
remained so under Roman and Byzantine rule. It appears 
that its Jewish inhabitants were in close contact with the 
Jewish community in Eretz Yisrael and its Sages. 


Location of Antioch 
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HALAKHA 

The oath of a steward — pisiwisx naw: If a stew- 
ard was appointed by the court to handle the orphans’ 
affairs, he transfers their father’s estate to them when 
they reach majority. He does not have to present them 
with a book of his accounts, but he must, while holding 
a sacred object, take an oath that he did not steal any- 
thing from them. However, if the steward was assigned 
by the father of the orphans, he does not have to take 
an oath for an uncertain claim. The halakha is in accor- 
dance with the opinion of Abba Shaul, as ruled by the 
Gemara in tractate Gittin. The Rema, citing Mordekhai, 
writes that some maintain that a steward who does not 
take an oath must provide an account of his expenses 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 11:5; Shulhan 
Arukh, Hoshen Mishpat 290:16). 
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If she does not claim her marriage contract, the heirs do not 
administer an oath to her. And they disagree with regard to 
the issue that is the subject of the dispute of Hanan and the sons 
of the High Priests, as we learned in a mishna (104b): With 
regard to one who went to a country overseas and his wife 
claims money for sustenance, Hanan says: She takes an oath 
at the conclusion, when she comes to claim her marriage con- 
tract, that her husband did not leave her with any money and that 
she took from his estate only what she needed for her sustenance. 
And she does not take an oath at the beginning, when she takes 
the allowance for her sustenance from his estate. 


The mishna continues: The sons of the High Priests disagreed 
with him, and said: She takes an oath that her husband did 
not leave her any money at the beginning, when she comes 
to take money for sustenance, and at the conclusion, when 
she comes to claim her marriage contract. Rabbi Yirmeya sug- 
gests: Rabbi Shimon holds like Hanan, that she takes an oath 
only when she comes to collect her marriage contract. And the 
Rabbis, who disagree, hold like the sons of the High Priests, 
that she must also take an oath when she collects money for 
her sustenance. 


Rav Sheshet objects to Rabbi Yirmeya’s statement: Ifthe dispute 
is with regard to a woman who comes to collect money for her 
sustenance while her husband is away, why would the mishna 
employ this phrase: The heirs administer an oath to her? It 
should have said that the court administers an oath to her, 
as this oath would be administered by the court. 


Rather, Rav Sheshet said that Rabbi Shimon’s statement is refer- 
ring to this earlier mishna (86b): Ifa woman who was exempted 
from an oath by her husband went from her husband’s grave, 
immediately after her husband’s death, to her father’s house, 
without handling her late husband’s property, or in a case where 
she returned to her father-in-law’s house and did not become 
a steward, then the heirs cannot administer an oath to her with 
regard to her actions in their father’s lifetime. And if she became 
a steward, the heirs may administer an oath to her about the 
future, i.e., anything she did with the property after the death of 
her husband, but they cannot administer an oath to her with 
regard to what took place in the past, during her husband’s 
lifetime. And Rabbi Shimon came to say that whenever she 
claims her marriage contract the heirs can administer an oath 
to her, but if she does not claim her marriage contract, the 
heirs do not administer an oath to her. 


Rav Sheshet explains: And they disagree with regard to the 
issue that is the subject of the dispute of Abba Shaul and the 
Rabbis, as we learned in a mishna (Gittin 52a): A steward 
who was appointed by the father of orphans to take care of 
their property must take an oath" when the orphans come of 
age and he returns their property. He takes an oath that he did 
not appropriate anything for himself. Ifthe court appointed him 
steward, he need not take an oath. The Sages exempted him 
from an oath so that people would not refrain from serving as 
stewards. Abba Shaul says: The matters are reversed. If the 
court appointed him, he must take an oath; if the father of 
orphans appointed him, he need not take an oath. It is an honor 
to be appointed steward by the court, and to receive this honor 
he would not mind being obligated to take an oath. If he was 
appointed by the father, it is clear that the father trusted him and 
relied on him. 
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Rav Sheshet completes his explanation: Rabbi Shimon holds in 
accordance with the opinion of Abba Shaul, as the woman is 
comparable to a steward appointed by the father of the orphans. 
Therefore, she cannot be compelled to take an oath about the 
future, unless she comes to claim her marriage contract. And the 
Rabbis here hold in accordance with the opinion of the Rabbis 
there, that a steward appointed by the father is obligated to take 
an oath. 


Abaye objects to Rav Sheshet’s statement: This phrase, that the 
heirs can administer an oath to her whenever she claims her 
marriage contract, is appropriate only if Rabbi Shimon is more 
stringent than the Rabbis, who exempt her from an oath in all 
cases. However, since according to Rav Sheshet his opinion is the 
more lenient one, he should have said: If she claims, meaning 
that she is required to take an oath only when she claims her 
marriage contract. 


Rather, Abaye said that Rabbi Shimon’s statement is referring to 

this clause of the mishna (86b): If the husband wrote for her: I 
do not have the right to administer a vow or an oath upon you, 
he cannot administer an oath to her. If he wrote: Neither I, nor 
my heirs, nor those who come on my authority have the right 
to administer a vow or an oath upon you, or upon your heirs, or 
upon those who come on your authority, he cannot administer 
an oath to her or them; not he, nor his heirs, nor those who 

come on his authority may administer an oath, not to her, nor 
her heirs, nor those who come on her authority. And Rabbi 

Shimon came to say that whenever she claims her marriage 

contract the heirs can administer an oath to her. 


Abaye explains: And they disagree with regard to the issue that 
is the subject of the dispute of Abba Shaul ben Imma Miriam 
and the Rabbis. Rabbi Shimon holds in accordance with the 
opinion of Abba Shaul, that even if the husband exempted her 
from an oath she must still take an oath before she can collect 
from the property of orphans. And the Rabbis here hold in accor- 
dance with the opinion of the Rabbis there, that if he exempted 
her from all oaths she can collect payment without an oath. 


Rav Pappa objects to this: This works out well in explaining 
Rabbi Shimon’s disagreement with the Rabbis, where he said 
that she must take an oath whenever she demands payment for 
her marriage contract. However, what can be said about the 
second part of Rabbi Shimon’s statement, where he speaks of 
one who does not demand payment for her marriage contract? 
According to Abaye’s explanation, that clause does not add or 
teach anything. 


Rather, Rav Pappa said" that Rabbi Shimon is not referring to 
that mishna. His opinion is to the exclusion of Rabbi Eliezer and 
those who dispute him (86b), all of whom agree that the woman 
can be compelled to take an oath that she did not appropriate 
anything from her husband’s property. The Rabbis hold that 
she can be compelled to take an oath only if she was appointed 
steward, whereas Rabbi Eliezer holds that she can always be 
compelled to take an oath. Rabbi Shimon, who disagrees with 
both opinions, contends that the heirs can administer an oath to 
her only when she comes to collect her marriage contract, at 
which point they can administer an oath about other matters, 
including the work done with her spindle. However, if she does 
not claim her marriage contract, they cannot administer an oath 
to her even with regard to her work as steward or storekeeper. 


MI S H N A In a case where a woman produced a bill 

of divorce and it was unaccompanied 
by a marriage contract," and she demands that her husband pay 
her marriage contract, 


NOTES 

Rather, Rav Pappa said - x35 31 12X% KY: Rashi 
explains that Rav Pappa'’s answer is a continuation of 
Abaye's answer. Rav Pappa accepts Abaye's explana- 
tion with regard to the first part of Rabbi Shimon’s 
statement, but adds that the second clause comes to 
exclude the opinion of Rabbi Eliezer and the Rabbis, 
who disagree with him. 

The Ritva writes that although this interpretation 
makes sense, it does not fit with the word: Rather, 
which typically signals a complete rejection of the 
previous opinion. He notes that some versions of the 
text omit the word rather, fitting Rashi’s interpretation. 
However, many commentaries maintain that the word 
rather is precise in this context, as Rav Pappa is sug- 
gesting a new interpretation, one that resolves both 
parts of Rabbi Shimon’s statement. 

In the first clause of his statement, Rabbi Shimon 
disagrees with the opinion of the first tanna that the 
husband cannot administer an oath to her about her 
dough, as he maintains that when she comes to claim 
her marriage contract the heirs can administer an oath 
to her even about the dough she prepared. In the sec- 
ond clause of his statement, Rabbi Shimon takes issue 
with both opinions in the mishna, as he rules that if 
she does not claim her marriage contract she does not 
even have to take an oath about her work as steward or 
her work in his store (see Sefer HaZekhut). The Ra’avad 
claims that Rabbi Shimon disagrees with the other 
tanna'im mainly about when she can be compelled 
to take an oath with regard to her spindle and dough 
(see Ritva). 

These different understandings of Rabbi Shimon's 
opinion are especially important to those commen- 
taries who accept his opinion as halakha. Rabbeinu 
Hananel, Rabbeinu Tam, and others rule in accordance 
with the opinion of Rabbi Shimon, as opposed to that 
of the first tanna, because all of the explanations sug- 
gested in the Gemara equate Rabbi Shimon's opinion 
with the opinion that is accepted as halakha. In the 
Jerusalem Talmud, it is explicitly stated that the halakha 
is in accordance with the opinion of Rabbi Shimon. 
However, the Rif and the Rambam maintain that this 
does not prove anything with regard to the halakha. 
This is emphasized by Josafot, who explain that in 
light of the various interpretations offered for Rabbi 
Shimon's opinion, it is not clear which one is accepted 
as halakha. 


HALAKHA 


If she produced a bill of divorce and it was unac- 
companied by a marriage contract — p¥) ba Tyin 
mana iay: In a case of a woman who produced a bill 
of divorce without a marriage contract, if the custom of 
the place is not to write a marriage contract, she may 
claim the basic sum by means of the bill of divorce. If 
it is the custom to write a marriage contract, she must 
produce this document in order to receive its pay- 
ment. If she fails to do so, the husband takes an oath 
of inducement and is exempt from paying (Rambam 
Sefer Nashim, Hilkhot Ishut 16:28; Shulhan Arukh, Even 
HaEzer 100712). 
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HALAKHA 

A creditor may collect without a prosbol - ain bya 
diana xb mais: A creditor is deemed credible if he 
claims after the Sabbatical Year that he had a prosbol 
but lost it. Furthermore, if he comes to court without a 
prosbol, the court suggests to him that perhaps he had 
one and it was lost, in accordance with the opinion 
of Rav Yehuda in tractate Gittin (37b). If he admits that 
he never had a prosbol, he forfeits his debt. The Rema, 
citing the Rashba, writes that in a case where he left 
the court without making this claim, and subsequently 
returned saying that he once had a prosbol and lost 
it, he is deemed credible if this occurred before a 
verdict was issued. Afterward, his claim is not accepted 
(Rambam Sefer Zera‘im, Hilkhot Shemitta VeYovel 9:24; 
Shulhan Arukh, Hoshen Mishpat 67:33). 


LANGUAGE 
Prosbol - biaia: Although this word is derived from 
Greek, its exact source is unclear. Some suggest it is 
from nzpoßoàń, probolë, referring to the delivery of 
a message before a court or assembly of people, as 
well as to a loan. Others say it is related to npooßoàń, 
prosbolé, the completion of a sale. 
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she collects payment of her marriage contract," and he cannot claim 
that he already paid it. 


If she produced a marriage contract, and it was unaccompanied 
by a bill of divorce, and she says: My bill of divorce was lost," and 
he says: Just as your bill of divorce was lost, so too my receipt for 
the payment of your marriage contract was lost; and likewise, in 
a case of a creditor who produced a promissory note after the 
Sabbatical Year, unaccompanied by a document that prevents the 
Sabbatical Year from forgiving an outstanding debt [prosbol],!'" 
and demanded payment of the debt, these debts may not be 
collected. 


Rabban Shimon ben Gamliel says: From the time of danger and 
onward, after the ruling authorities banned the performance of 
mitzvot, people would destroy a bill of divorce or a prosbol immedi- 
ately after they were signed, a woman collects payment of her mar- 
riage contract without a bill of divorce, and a creditor collects 
debts owed to him without a prosbol. The assumption is that due 
to the circumstances these documents were written but were not 


preserved. 
G E M A Conclude from the mishna that when one 
repays a debt, the creditor writes a receipt" 
and gives it to the debtor as proof of payment, as, if one does not 
write a receipt, then in the case in the mishna where she receives 
payment of her marriage contract by producing her bill of divorce, 
let us be concerned lest she produce her marriage contract in a 
different court and collect payment with it a second time. In the 
absence ofa receipt, the husband cannot prove that the debt was paid. 


NOTES 


KETUBOT - PEREK IX: 89A ` V3 JTV PD 


She collects payment of her marriage contract - ADINI 7J: 
Rashi and the other commentaries explain that this halakha is 
based on Rabbi Yohananr's principle that any claim after a court 
action is of no account. A marriage contract carries the status of a 
court action, as a husband's obligation to pay his wife's marriage 
contract is based on the enactment of the Sages and not on the 
document itself. It would therefore seem that if the wife provides 
proof that she is entitled to a marriage contract her husband 
cannot claim to have paid it, even if she does not produce the 
document itself. Although Rabbi Meir’s ruling that a husband is 
obligated to write a marriage contract for his wife is accepted as 
halakha, this is in order to provide her with a sense of security 
that she is not merely engaging in licentious relations; however, 
the financial obligation itself is not dependent upon a written 
document. 

Nevertheless, it is questionable whether Rabbi Yohanan’s 
principle was universally accepted. The authorities likewise dis- 
cuss whether an additional sum listed in the marriage contract 
is also considered a court action. If it is, then if the wife brings 
witnesses that her marriage contract included an additional sum 
she can claim it without the aid of the document. If not, then the 
additional sum is considered a private obligation like any other 
document of debt. 


She says, my bill of divorce is lost, etc. — 1313 TIX NMN NT: 
According to Rashi and most commentaries, the woman claims 
that the bill of divorce she received from her husband is lost. She 
explains that she never used it to claim her marriage contract, 
similar to the previous case of one who presented a bill of divorce 
without a marriage contract, and that she is therefore entitled 
to the sum of her marriage contract. Meanwhile, the husband 
contends that the wife has already used the bill of divorce to col- 
lect payment for her marriage contract. He further claims that she 
gave him a receipt, but he too has lost the document. 

An alternative explanation, suggested by the Ritva, is that 


when she says her bill of divorce is lost, he replies that she has 
already collected her marriage contract by means of the bill of 
divorce, and the receipt was inscribed onto the bill of divorce 
itself. Therefore, when the bill of divorce was lost, the receipt was 
ost with it. The Rivan suggests that this is the husband's cynical 
way of expressing doubt over the woman's claim, by saying that 
if she can claim that she lost her bill of divorce, he too can claim 
at he had a receipt that he lost. 


Prosbol - Sistine: The institution of the prosbol was enacted by 
Hillel the Elder. When Hillel observed that people were reluctant 
o lend their money, out of concern that the debts would be 
canceled by the Sabbatical Year, he instituted a prosbol. This meant 
hat every person could write a simple document stating that the 
court is authorized to collect all his debts, as opposed to having 
o hand over his documents of debt to the court to prevent them 
rom being abrogated by the seventh year. This made the process 
ar easier and accessible to all. 

As for one's credibility with regard to a prosbol, the early com- 
mentaries note that this is a dispute of tanna’im in tractate Gittin 
(87b). Whereas the mishna here is based on the assumption that a 
creditor cannot simply claim to have written a prosbol, the halakha 
is in accordance with the other opinion, that it is assumed that the 
creditor drafted a valid prosbol. This is because the court presumes 
that one would not neglect an easily available, permitted option 
and choose instead to violate a prohibition. 


The creditor writes a receipt — 1aiw pania: There is a dispute 
of tanna‘im as to whether a creditor who comes to claim his 
loan must return the document itself to the borrower in order to 
receive his money, or whether it is sufficient that the borrower 
receives a receipt of the payment from the lender after the bor- 
rower pays the loan. The reasoning for the first opinion is that 
the borrower should not be forced to hold on to the receipt in 
perpetuity to prevent a situation where the creditor uses the 
document of debt to claim payment for the loan a second time. 
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Rav said: That is no proof, as we are dealing with a place where one 
does not write a marriage contract. In those places, there is a general 
stipulation of the Sages that a husband must pay his wife the sum of 
the marriage contract even if no document was written. Therefore, 
there is no concern lest she produce the marriage contract at a later 
stage. And Shmuel said" that the mishna is referring even to a place 
where one writes" a marriage contract, which she claims to have lost. 


The Gemara asks: And according to Shmuel, does one in fact write 
a receipt? Rav Anan said: It was explained to me personally by the 
Sage Shmuel himself: The mishna is addressing two different cases. 
In a place where one does not write" a marriage contract and the 
husband said: I wrote a marriage contract, it is incumbent upon him 
to bring proof that he wrote one. In that case, she cannot collect pay- 
ment without producing the document. In a place where one writes 
a marriage contract and she said: He did not write one for me, she 
must bring proof that he did not write a marriage contract. Only then 
can she collect payment without one. 


And even Rav retracted his interpretation of the mishna, as Rav said 
the following ruling: Both in a place where one writes a marriage 
contract and in a place where one does not write a marriage contract, 
if she produces only a bill of divorce, she collects the main sum 
of the marriage contract. The Sages established minimum sums to 
serve as the principal payment of the marriage contract: Two hundred 
dinars for a virgin and one hundred for a non-virgin. If she produces 
a marriage contract that specifies a larger sum, she collects only the 
additional sum and not the main sum, as there is a concern that she 
collected the main sum previously by producing the bill of divorce. 
And whoever wishes to challenge this solution, let him come and 
challenge it. There is no longer any possibility of deceit, as she will 
gain nothing by producing the marriage contract in a second court 
after having collected her marriage contract by producing her bill of 
divorce in a first court. 


The Gemara objects: We learned in the mishna: If she produced a 
marriage contract, and it was unaccompanied by a bill of divorce, 
and she says: My bill of divorce was lost, and he says: Just as your 
bill of divorce was lost, so too my receipt for the payment of your 
marriage contract was lost; and likewise, in a case of a creditor who 
produced a promissory note after the Sabbatical Year, unaccompa- 
nied by a prosbol, and demanded payment of the debt, these debts 
may not be collected. 


The Gemara presents the question: Granted, according to Shmuel, 
this is reasonable. He establishes the mishna as referring to a place 
where the common practice is that one does not write a marriage 
contract, and the husband previously had said: I wrote one, and 
therefore did not want to pay the marriage contract when she pro- 
duced the bill of divorce, as he was concerned that she would later 
produce the marriage contract and demand payment again. As in that 
case we say to him, according to Shmuel: Bring proof that you wrote 
a marriage contract, and if he does not bring proof, we say to him: 
Go and pay her based on the bill of divorce. Now, when she produces 
her marriage contract and the husband claims that he paid her by 
means of the bill of divorce and has lost the receipt, the mishna rules 
that this debt cannot be collected. 


The Gemara completes the question: However, according to Rav, why 
does the mishna state that the debt cannot be collected? Although 
she cannot now collect the main sum of her marriage contract, 
because he can claim that she already received this sum in a different 
court by means of her bill of divorce, she should be able to collect the 
additional sum by virtue of the marriage contract, as she could not 
have received that by producing the bill of divorce alone. 


Rav Yosef said: With what are we dealing here? It is a case where 
there are no witnesses to the divorce present there." Since the 
husband can say: I did not divorce her and she is entitled to 
nothing, 


NOTES 

The opinions of Rav and Shmuel - Syn nnw: 
The Ra'ah summarizes the two opinions in the fol- 
lowing manner: According to Rav, in a place where 
marriage contracts are written, the wife must produce 
a marriage contract in order to collect her payment. 
Even if she provided proof that he did not write one for 
her, it is assumed that he did so later. The court relies 
on the fact that a marriage contract is an enactmen 
of the court only if they live in a place where it is no 
the practice to write a marriage contract. 

According to Shmuel, if the husband brings proo 
that he wrote a marriage contract for his wife, the 
halakha is like that of a place where a marriage con- 
tract is written, and she can demand payment only i 
she produces her marriage contract. Ifin a place where 
marriage contracts are written she provides proof tha 
he did not write one for her, the halakha is like tha 
of a place where marriage contracts are not written, 
and she claims payment without having to produce 
a marriage contract. 

By contrast, Rabbi Yohanan in tractate Bava Metzia 
(17a) maintains that even in a place where marriage 
contracts are written, the husband must bring proof 
that he wrote one. If he fails to do so the woman can 
claim her marriage contract as an enactment of the 
court. 


To a place where one writes, etc. - papiaw oipna 
"131: According to the Ramban, there is no difference 
between a divorcée and a widow with regard to these 
halakhot. By contrast, it is explained in the Meiri that 
hese halakhot were stated only in the case of a divor- 
cée, who has the option of producing a bill of divorce. 
However, in a place where marriage contracts are writ- 
en, a widow can claim her marriage contract through 
witnesses to her husband's death only if she produces 
he document. If she lost the document, she receives 
nothing (see Josafot). 


HALAKHA 


In a place where one does not write, etc. - Dipaa 
^3) pania pW: In the case of a woman who pro- 
duced a bill of divorce without a marriage contract 
and demanded that her husband pay her marriage 
contract, if the custom of the place is not to write 
a marriage contract, she may claim the main sum 
by means of the bill of divorce. If it is the custom 
to write a marriage contract, she must produce this 
document into order to receive any part of it. If she 
does not produce the document, the husband takes 
an oath of inducement with regard to his claim that 
he paid her and is exempt, in accordance with the 
opinion held by Shmuel and Rav Anan (Vilna Gaon). 
In a place where the custom is not to write marriage 
contracts but there are witnesses that he wrote one, 
some authorities maintain that she can claim pay- 
ment only by means of the marriage contract, while 
others rule that she can collect payment with the bill 
of divorce alone (Rambam Sefer Nashim, Hilkhot Ishut 
16:28; Shulhan Arukh, Even HaEzer 100:9, 12). 


Where there are no witnesses to the divorce pres- 
ent there — pwrva ty Ow prewa: If a man claims to 
have paid his ex-wife the entire sum of her marriage 
contract and to have lost the receipt that proves that 
this took place, then since he could have claimed 
that he never divorced her, in which case he would 
not have to pay her any additional sum listed in the 
marriage contract, he is deemed credible. She must, 
while holding a sacred object, take an oath that she 
has not received the main sum, and he must pay her 
that sum. As for the additional sum listed in the mar- 
riage contract, he takes an oath of inducement from 
the Sages and is exempt from paying it. The halakha 
follows the opinion of Rav Yosef, in accordance with 
the conclusion of the Gemara (Rambam Sefer Nashim, 
Hilkhot Ishut 16:27; Shulhan Arukh, Even HaEzer100:11). 
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BACKGROUND 

The mishna is incomplete and is this is what it is teach- 
ing — an 2m semma in: This method of explanation is 
often found in the Gemara. The addition introduced by the 
Gemara is an elaboration upon that which is written in the 
mishna, based on various difficulties raised in the Gemara 
that render the mishna in its original form incoherent or 
inconsistent with another authoritative source. The addi- 
tion provides the necessary clarification. 


HALAKHA 

From the danger and onward, etc. - ^3) px TDI p: 
In a place where the practice was not to write a bill of 
divorce due to the dangers of persecution, a woman can 
claim the entire sum of her marriage contract even without 
a bill of divorce. The Rambam writes that if the husband 
claims that he did not divorce his wife, he has to pay her 
only the main sum but not the additional sum, unless she 
provides evidence to the contrary (Tur, Even HaEzer 100). 
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he can also say: I divorced her and gave her the payment of her 
marriage contract. 


The Gemara asks: From the fact that the last clause of the mishna 
teaches that Rabban Shimon ben Gamliel says: From the time of 
danger and onward, a woman collects payment of her marriage 
contract without a bill of divorce, and a creditor collects payment 
without a prosbol, apparently we are dealing with a case when 
there are witnesses to the divorce. As, if there are no witnesses 
to the divorce, with what proof does she collect the marriage 
contract? The mishna must be referring to a case where there are 
witnesses present, and therefore the husband cannot claim that he 
never divorced her. 


Rather, the Gemara rejects the previous explanation and explains: 
The entire mishna is according to the opinion of Rabban Shimon 
ben Gamliel, and the mishna is incomplete and is this is what 
it is teaching:® These debts may not be collected. In what case 
is this statement said? It is when there are no witnesses to the 
divorce present there. However, if there are witnesses to the 
divorce present there, she collects the additional sum listed in 
the document and not the main sum, lest she later produce the 
bill of divorce and demand payment a second time. And as for the 
main sum of the marriage contract, ifshe produces a bill of divorce, 
she collects it. But if she does not produce a bill of divorce, she 
does not collect it. 


The Gemara continues the modified version of the mishna: And 
from the time of danger and onward, even if she does not produce 
a bill of divorce, she collects the main sum of her marriage contract 
as well, as Rabban Shimon ben Gamliel says: From the time of 
danger and onward" a woman collects payment of her marriage 
contract without a bill of divorce, and a creditor collects payment 
without a prosbol. 


Rav Kahana and Rav Asi said to Rav: According to your opinion, 
that you said that awoman who produces a bill of divorce collects 

the main sum, then in the case of a widow from marriage, with 

what proof does she collect the main sum of her marriage contract, 
as she has no bill of divorce? She can claim the main sum with wit- 
nesses to his death. But shouldn't we be concerned that perhaps 

he divorced her before he passed away, and after receiving her 
marriage contract by means of the witnesses to his death, she will 

produce the bill of divorce he gave her and collect payment with 

it a second time? Rav answered: She can collect payment with wit- 
nesses to her husband’s death only when she was living under the 

jurisdiction of her husband the entire time, and it is clear that he 

did not divorce her. 


The Gemara raises a difficulty: But perhaps he divorced her near 
his death, in which case it is not known that she was divorced. She 
could then demand payment for her marriage contract twice. The 
Gemara answers: In that case, it is he who caused his own loss, by 
failing to inform others of the divorce, and it is not necessary to be 
concerned that such a situation could occur. 


Rav Kahana and Rav Asi asked Rav another question: With what 
proof can a widow from betrothal collect her marriage contract? 
She can collect the payment with witnesses to his death. But 
once again, shouldn’t we be concerned that perhaps he divorced 
her beforehand, and after receiving her marriage contract based 
on the evidence of the witnesses, she will produce the bill of 
divorce he gave her and collect a second time with it? Since a 
betrothed woman does not live with her husband, there would 
be no indication that he had divorced her. 
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Rather, it must be that wherever it is not possible otherwise 
to know if a woman already received her marriage contract, one 
writes a receipt, as if you do not say so with regard to the wit- 
nesses to his death themselves, we should be concerned that 
perhaps she will bring out witnesses to his death in this court 
and collect payment for her marriage contract, and again bring 
out witnesses in a different court and collect payment for her 
marriage contract a second time. This could continue many times. 
Rather, it must certainly be the case that wherever it is not pos- 
sible otherwise to know if a woman already received her marriage 
contract, one writes a receipt. 


Mar the Elder, son of Rav Hisda, said to Rav Ashi: From where 
do we know that a widow from betrothal has a marriage 
contract?" Perhaps the Sages instituted the marriage contract 
only for married women. If we say that it is derived from this 
mishna (5 4b): Ifa woman is widowed or divorced, whether from 
betrothal or whether from marriage, she collects the entire 
amount of her marriage contract, including the additional sum, this 
mishna is not proof. Perhaps the mishna is referring to a case where 
he wrote a marriage contract for her on his own accord. That does 
not prove that there is an enactment of the Sages that a husband 
must write a marriage contract for his betrothed. 


And if you would say in response that if that mishna is referring 
to a case where he wrote the marriage contract for her, what is 
the purpose of stating that she collects the entire sum, since it is 
clear that she receives the full amount, as she has the document in 
her possession; perhaps this is meant to exclude the statement of 
Rabbi Elazar ben Azarya, who said that a betrothed woman who 
was divorced or widowed is not entitled to the additional sum 
written in the marriage contract, as the groom wrote this additional 
amount for her only in order to marry her. 


The Gemara comments: The language of the mishna is also precise, 
that it is referring to a case where he wrote the marriage contract 
for her, as it teaches: She collects the entire amount. Granted, if 
you say that he wrote a marriage contract for her, it is due to that 
reason that she collects the entire amount, both the main sum and 
additional sum written in the marriage contract. But if you say that 
he did not write a marriage contract for her, and she collects a 
payment only because of the rabbinic ordinance, what is the mean- 
ing of: She collects the entire sum? She has only one hundred 
dinars or two hundred dinars, as enacted by the Sages, and no 
more. The phrase: Entire sum, is inappropriate according to this 
opinion. 


But rather, the proof that a widow from betrothal receives a mar- 
riage contract is from that which was taught by Rav Hiyya bar 
Avin: Upon the death of one’s betrothed wife, he does not receive 
the status of an acute mourner,” one whose close relative has died 
but has not yet been buried, nor become impure if he is a priest. 
And likewise, she neither receives the status of an acute mourner 
nor becomes impure" for him. If she dies, he does not inherit 
from her. If he dies, she collects payment of her marriage con- 
tract. This shows that a widow from betrothal receives a marriage 
contract. 


The Gemara refutes this proof in the same manner as before: 
Perhaps this is referring to a case where he wrote a marriage 
contract for her on his own accord. And if you would say in 
response that if that mishna is referring to a case where he wrote 
the marriage contract for her, what is the purpose of stating that 
she collects the payment, as this is obvious and teaches nothing 
new; perhaps it was necessary for him to mention that despite 
the fact that the man wrote a marriage contract for her, if she dies, 
he does not inherit from her. The discussion concludes without 
a source for the halakha that a widow from betrothal receives a 
marriage contract. 


rom the publisher 


NOTES 


A marriage contract for a betrothed woman - 7373 
moms: Several early commentaries maintain that it is 
obvious both to the questioner and to the Gemara itself 
that a betrothed woman receives a marriage contract 
by decree of the Sages. Mar the Elder was merely seek- 
ing a proof from a mishna or baraita for this well-known 
halakha (Rabbeinu Shimshon; Ramban; Ra’ah). However, 
the Rambam and the Ra’avad rule that the halakha is 
that a betrothed woman does not receive a marriage 
contract. 


He does not receive the status of an acute mourner, 
etc. — 131 pix x: Although many laws and stringen- 
cies apply to an acute mourner, one whose close relative 
has died but has not yet been buried, it seems that the 
Gemara here is referring primarily to an acute mourner's 
prohibition with regard to offerings. If he is an Israelite 
or Levite, he is prohibited from eating second tithes and 
offerings of lesser sanctity. If he is a priest, in addition to 
the prohibition against eating offerings, he is also pro- 
hibited from serving in the Temple during his period of 
acute mourning. 


Nor becomes impure - ngawa xn: It is clear why it is 
necessary to state this halakha with regard to a man, as 
a priest must become impure for his wife although he is 
generally prohibited from coming in contact with the 
dead. What is not clear is why it is stated with regard 
to women, as the daughter of a priest is not prohibited 
from becoming impure through contact with the dead. 
The Rivan explains that the baraita is speaking about the 
Festival period, when everyone is obliged to remain in 
a state of purity, and it comes to teach that any woman 
whose betrothed husband has passed away is prohibited 
from becoming impure. 
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NOTES 


According to Rav, who said if she produces a bill of 
divorce she can collect the main sum — b3 2X7 ab 
‘pry Mais: The Ramban writes that this difficulty applies 
only to Rav, as according to Shmuel she does not collect 
payment with a bill of divorce, but by virtue of the court 
enforcement of a marriage contract. The Ritva and oth- 
ers maintain that this difficulty also applies to Shmuel's 
opinion that in a place where they do not write marriage 
contracts, she must provide proof that she is divorced. 
In such a place, the court must ensure that she cannot 
claim payment several times. However, the difficulty is 
more acute for Rav. 


Two documents, etc. — ^3) niww Ww: According to 
Rashi, this halakha applies to any two documents, irre- 
spective of whether they are documents recording a sale 
or a loan. However, most early commentaries, includ- 
ing the Rif, the Ramban, and the Rosh, maintain that 
this halakha is referring to documents of sale, gifts, and 
marriage contracts, but not to documents recording 
loans. Their reasoning is that in the case of documents of 
sale and gifts, the seller does not mind writing a second 
document. Similarly, as it is prohibited to remain with 
one’s wife without a marriage contract, the husband 
might write another one if it is temporarily misplaced. 
However, this logic does not apply to a loan, as the sec- 
ond document may be referring to a different loan, and 
one with two documents can claim payment for both 
of them (see Ramban and Meiri). 


BACKGROUND 
We tear it- = jv 777: The tearing of the bill of divorce, 


which became a fixed practice over the generations 
for every bill of divorce that was properly written and 
delivered, is performed after it has been given to the 
woman. At this point, the bill of divorce is folded and its 
sides cut at an angle, so that it tears along its length and 
breadth. This type of tear shows that it was done by the 
court and that the bill of divorce is valid. 
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Rav Nahman said to Rav Huna: According to Rav, who said 
that if she produces a bill of divorce she can collect the main 
sum" of her marriage contract, shouldn’t there be a concern lest 
she produce the bill of divorce in this court and collect with 
it, and again produce it in a different court and collect with it? 
And should you say that we tear it,’ as the court does to other 
documents that have been paid, she will not let us do so, for she 
will say: I do not want you to tear the bill of divorce because I 
need it, so that when I want to marry again I can prove with it 
that I am divorced. 


Rav Huna responded: The solution is that we tear it and write 
the following on its back: We tore this bill of divorce, not 
because it is an invalid bill of divorce, but in order that she not 
return and collect with it another time. 


MI S H NA Ifa woman had two bills of divorce and 


two marriage contracts" as a result ofher 
divorce and remarriage to the same man, the fact that she is in 
possession of these documents proves that she was never paid 
for her first marriage contract, and she collects two marriage 
contracts. 


If she was in possession of two marriage contracts and only 
one bill of divorce;" or if she had one marriage contract and 
two bills of divorce;" or if she had a marriage contract, a bill 
of divorce, and witnesses to her husband’s death after their 
remarriage, she collects payment of only one marriage contract. 
This is because there is a presumption that one who divorces 
his wife and remarries her, remarries her with the intention 
of using her first marriage contract, and she agrees that she 
collects payment of only the original document. This is the 
presumption, unless he wrote another marriage contract for her. 
GE M A The mishna states that if she had two 

marriage contracts and one bill of 
divorce, she can collect only one marriage contract. However, it 
does not specify which marriage contract she can claim. Does 
this mean that if she desires, she can collect payment of the 
marriage contract with this one, and if she desires, she can 
collect payment with that one? In that case, if she prefers she 
can use the document that promises the larger sum, and if she 
prefers to use the marriage contract with the earlier date in order 
to be able to collect property that her husband had sold to others 
between the dates on the two documents, she may collect with 
that one. 


The Gemara asks: If that is the case, let us say that it is a con- 
clusive refutation of a statement that Rav Nahman said that 
Shmuel said, as Rav Nahman said that Shmuel said: If there 
are two documents" that are issued one after the other, each 
recording the same transaction of a sale or a gift and they are 
separated by a few days, it is assumed that the second document 
cancels the first one. Why not say in this case as well that the 
second marriage contract voids the first one? 


HALAKHA 


Two bills of divorce and two marriage contracts — pu 2w 
niana mw: Ifa woman produces two bills of divorce and two 
marriage contracts, and the date of the first marriage contract 
precedes that of the first bill of divorce, and likewise, the date of 
the second marriage contract precedes that of the second bill 
of divorce, she collects payment for her two marriage contracts 
(Rambam Sefer Nashim, Hilkhot Ishut 16:29; Shulhan Arukh, Even 
HaEzer 100:13). 


Two marriage contracts and one bill of divorce — niaina nw 
“amy vA: If the woman produced two marriage contracts and 
one bill of divorce, she may collect only one marriage contract. 
Which of them can she claim? If they are identical, the second 
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cancels the first and she cannot collect from purchasers who 
acquired the husband's property pr 


document. If the second speci 


that it is in addition to the first, she can claim either 


sum of the first marriage con 


fieda 


ract, 


ior to the date of the latter 
arger sum, without stating 
he smaller 


aving the right to collect 


property sold by her husband after the earlier date, or the larger 
sum of the second contract, having the right to collect prop- 
erty sold by her husband only after 


And | add to you, she has the 
the first contract from proper 
earlier date, and has the right 


right 


o col 


he wrote: 
e sum of 


the later date. | 
o collect up to 


y sold by her husband after the 


ect the additional amount 


from property sold by her husband only after the later date, in 
accordance with the opinion of Rav Pappa. 


These halakhot apply only if both marriage contracts were 
written while they were betrothed or both were written while 
they were married. However, if one was from their betrothal and 
the other was from their marriage, she may claim payment only 
from the latter document (Rambam Sefer Nashim, Hilkhot Ishut 
16:29; Shulhan Arukh, Even HaEzer 100714). 


One marriage contract and two bills of divorce — 3w1 7313 
pea: Ifa woman produced two bills of divorce and one marriage 
contract, she may claim only the marriage contract. This is 
because one who divorces a woman and remarries her, unless 
he specifies otherwise, does so with the intention of using her 
first marriage contract (Rambam Sefer Nashim, Hilkhot Ishut 
16:30; Shulhan Arukh, Even HaEzer 100:15). 
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The Gemara answers: Was it not stated with regard to the halakha 
Shmuel quoted in the name of Rav Nahman that Rav Pappa said: 
And Rav Nahman concedes that if he added to the transaction 
detailed in the second document a palm tree that was not mentioned 
in the first document, this shows that he did not intend to cancel the 
first document. Rather, he wrote the second document as an addi- 
tion to the first document. Here too, the Gemara is dealing with a 
case when he added an additional sum for her in the second mar- 
riage contract. This proves that he wanted to add to the first marriage 
contract, and not to void it. 


The Sages taught: If she produced a bill of divorce, a marriage 
contract, and witnesses to her husband’s death," 


if the date of the bill of divorce precedes the date of the marriage 
contract, she collects payment for her two marriage contracts. She 
is entitled to the first marriage contract by virtue of the bill of divorce. 
She is entitled to the second one because she has shown that it was 
written for her when they remarried. If the date of the marriage 
contract precedes the date of the bill of divorce, she collects pay- 
ment of only one marriage contract. This is because it is presumed 
that one who divorces his wife and remarries her, remarries her 
with the intention of using her first marriage contract, unless there 
is a reason to say otherwise. 


MI SH NA In the case of a minor who was married off 


by his father, the wife's marriage contract 
that the minor wrote is valid even after the husband comes of age. 
He cannot excuse himself by saying that it was drafted when he was 
a minor, as it is on this condition, the terms of this marriage contract, 
that he maintained her as his wife upon his maturity. Similarly, in 
the case of a convert whose wife converted with him, the marriage 
contract that she had as a gentile is valid, for on this condition he 
maintained her as his wife. 


G E M ARA Rav Huna said: They taught that the wife 


ofa minor or convert receives payment only 
with regard to the main sum of one hundred dinars or two hundred 
dinars." However, she does not have the right to receive the addi- 
tional sum that he wrote in her marriage contract, because this docu- 
mentis not legally binding, as it was written by a minor. She receives 
the main sum only as a result of an ordinance instituted by the Sages. 
And Rav Yehuda said: She has even the additional sum. 


The Gemara raises an objection against the opinion of Rav Yehuda 
from a baraita: Ifa minor who came of age or a gentile who converted 
then introduced an additional sum to the marriage contract, she 
takes the additional sum that they introduced. The Gemara infers: 
Yes, the woman receives what they introduced. However, if they did 
not introduce an additional sum, she does not collect, even if it was 
written in the original marriage contract. 


HALAKHA 


The marriage contract of a minor and a convert — jop1 73 Nas: 
If a minor aged at least nine was married off by his father, his wife 
is not entitled to a marriage contract while he remains a minor. If 
he engaged in sexual intercourse with her after he reached the 
age of majority, then she receives the main sum of the marriage 
contract, two hundred dinars for a virgin and one hundred dinars 
for a widow, but she is not entitled to the additional sum he wrote 
for her in his minority. This ruling is in accordance with the mishna, 
as explained by Rav Huna. Even the main sum of her marriage 


contract is hers only by virtue of the enactment of the court, not 
the marriage contract document. Consequently, she can claim 
payment only from free property but from not liened property that 
had been sold while he was a minor. The same halakhot apply to 
a convert whose wife converted with him, although the Rambam 
holds that the marriage contract of a female convert is always 
only one hundred dinars (Rambam Sefer Nashim, Hilkhot Ishut 11:7; 
Shulhan Arukh, Even HaEzer 67:11). 


HALAKHA 
A bill of divorce, a marriage contract, and witnesses 


to death — Ana Mand) va: 


n the case of a woman 


who produced a bill of divorce and a marriage con- 


tract after her husband's dea 
of divorce preceded that of 
she collects the main sum o 


by means of the bill of divorce, and she also claims 
the entire sum specified in the marriage contract. | 


the date of the marriage con 


divorce, she is entitled only to the entire sum of the 
marriage contract, as it is assumed that he remar- 


ried her with the intention 


h, if the date of the bi 
the marriage contract, 
the marriage contrac 


ract is before the bill o 


of using the origina 


marriage contract, as stated in the baraita (Rambam 
Sefer Nashim, Hilkhot Ishut 16:30; Shulhan Arukh, Even 


HaEzer 100:16). 
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The Gemara refutes this proof: Say that this means that she 
takes even that which they introduced, in addition to the entire 
amount of her original marriage contract. The Gemara asks: But 
the tanna did not teach this, and the continuation of the baraita 
states the opposite: If they introduced a new sum, she takes the 
additional sum that which they introduced. If they did not 
introduce a new sum, a virgin collects two hundred dinars and 
a widow one hundred dinars. She does not collect the additional 
sum listed in the marriage document. This provides a conclusive 
refutation of the statement of Rav Yehuda, whose opinion is 
rejected. 


The Gemara explains: Rav Yehuda was misled by the language 
of the mishna and reached an incorrect conclusion. He thought 
that the phrase: Her marriage contract is valid, is referring 
to the entire matter, the entire sum of the marriage contract. 
But that is not so, as it is referring only to the main sum of 
the marriage contract that was established by the Sages, and not 
to any additional sum. 
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With regard to the husband’s relinquishment of his rights to his wife’s usufruct 
property, the conclusion is that he can forgo his rights to the produce of his wife’s 
property, provided that this written or verbal stipulation was made before they 
were married. However, he cannot waive his right to inherit from her should she die 
during his lifetime. 


With regard to oaths, it was concluded that in order to ensure marital harmony, the 
husband cannot administer an oath to her concerning her conduct in running the 
household. However, he or his heirs may administer an oath to her if he appointed 
her to be a storekeeper or a steward of his property. Generally speaking, a woman 
can collect payment for her marriage contract without taking an oath if it is in her 
possession. This, however, is not the halakha in the case ofa woman who claims that 
she received partial payment of her marriage contract, or that the sum of the marriage 
contract is less than what is recorded therein. In any event, if she was widowed, she 
must take an oath in order to collect payment from the heirs. The husband is able 
to release her of her obligation to take an oath in most situations, and the extent 
to which he waives his right to administer an oath to her is dependent on what he 
specifies. For example, he can release only her from her obligation to take an oath 
or he can also release inheritors. He may also release them from their obligation to 
take an oath at his request, or also release them from any obligation to do so at the 
request of his inheritors. 


Where there are several claimants to the husband's property, but there are insufficient 
assets to repay all of the debts, the heirs have prior claim to the assets. This is true 
with the exception of a case where one of the other claimants seized assets during 
the lifetime of the deceased, in payment of a debt owed to him. 


Although the marriage contract itself is the primary document she can use to collect 
payment, if the woman is not in possession of it, she can collect the main sum by 
producing either her bill of divorce or witnesses to her husband's death. If a woman 
is in possession of two marriage contracts from her husband, she can collect payment 
from both documents if there is proof that the second contract was meant to be in 
addition to the first contract. If this is not clear, then she can collect payment from 
only one of them. 


Summary of 
Perek IX 
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This chapter deals extensively with a problem initially discussed in the previous 
chapter: In the case of a man who was married to a number of women and then died, 
how do the wives and their heirs distribute the property of the deceased to which 
they are entitled as payment for their respective marriage contracts? 


Obviously, ifthe value of the estate of the deceased husband exceeds the total amount 
claimed by all the wives or their heirs, there is no problem distributing the funds. 
However, several questions arise when the sum required to pay out all the claims is 
higher than the value of the estate: First, which of the wives takes priority in collect- 
ing payment of her marriage contract, and howis this priority determined in practice? 
Additionally, how is the property to be distributed when the value of each of the 
marriage contracts is different, meaning that one womans claim is for a higher 
sum than that of the other wives? In such a case, as in a case where a partnership 
is dissolved and each partner has a different share in the business, there are several 
possibilities: Either each claimant receives an equal share, or the assets are divided 
in proportion to the amounts of the different claims, or preference is given to one 
of the claimants. 


A third issue concerns the stipulation in the marriage contract which states that 
each male offspring inherits his mother’s marriage settlement, in addition to his fair 
share of his father’s estate. Because the amounts specified in the different marriage 
contracts are not always identical, and because one of the wives may have fewer sons 
than the others, it is essential to clarify how the claims of the sons of the different 
wives are to be settled. 


All of these issues become even more complex in a case where one of the wives waives 
her rights toward just one of the parties. This can bring about a set of lawsuits where 
different claimants have relative rights of priority, and a practical solution is necessary. 


These issues and similar ones comprise the central topic of this chapter. 
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MI S H N In the case of one who was married to two 

women and died," the first woman he mar- 
ried precedes the second" in collecting the payment specified in 
her marriage contract if there are insufficient funds to pay both, 
because her documentis dated earlier. So too, if the wives died after 
their husband before they received payment for their marriage 
contracts, the heirs of the first wife precede the heirs of the second 
wife in collecting these payments. 


If he married a first woman and she subsequently died," and he 
then married a second woman and he subsequently died, the 
second wife and her heirs precede the heirs of the first wife. This 
is because the marriage contract of the second wife is considered a 
debt that the estate of the deceased is required to pay, whereas the 
claim of the heirs of the first wife is based on the stipulation in the 
marriage contract that male children inherit their mother’s marriage 
contract. Heirs receive their share of the estate only from property 
that remains after all debts have been settled. 

From the fact that it teaches: The first 


G E MA woman he married precedes the second in 


collecting the payment of her marriage contract, and it does not 

teach simply that the first woman has the right to receive payment 
of her marriage contract and the second does not have that right, 
the mishna thereby teaches by inference that if the second pre- 
ceded the first and seized property in payment of her marriage 

contract, we do not expropriate it from her, because her rights to 

the property are not completely canceled. 


The Gemara suggests: Learn from the mishna the following prin- 
ciple: In the case of a creditor holding a promissory note dated later 
than the notes of other creditors who preceded the other creditors 
and collected" his debt, whatever he collected, he has collected, 
and it is not expropriated from him even if the debtor does not have 
the means to pay back all his creditors. 


NOTES 


The first woman he married precedes the second — Miwx7 
mw Mg tip: It is explained in the Jerusalem Talmud and the 
Tosefta that the first wife takes precedence only with regard 
to collecting the payment of the marriage contract itself, and 
not to receiving financial support from the husband's estate 
following his death, with regard to which both women are 
considered equal. 


A creditor holding a promissory note dated later than the 
notes of other creditors who preceded and collected, etc. - 
D1 a3) DIPW MWA ain bya: The Ramban explains at length 
that the dispute concerning a later creditor who collected 
his debt before earlier creditors, which is a tannaitic dispute 
that appears later in the Gemara (94a), is connected to the 
fundamental debate about whether the property of a debtor 
is liened by Torah law. Those who are of the opinion that the 
property is not expropriated from the later creditor maintain 
that the property of the debtor is not liened by Torah law, but 
only by rabbinic law. The reason the Sages enacted this lien, 
which enables a creditor to repossess property sold by his 
debtor, was in order to lower the risk taken by creditors when 
they lend money and thereby ensure that loans would be 
available to those who need them. Had they not instituted 
this measure, one would be able to borrow money and then 


sell his property, leaving the creditor with no way of recovering 
the money he lent (see Josafot). Although an ordinance was 
instituted on behalf of creditors entitling them to repossess 
property from purchasers, no such ordinance was instituted 
entitling a creditor to repossess property from another creditor, 
as in such instances the reason for the rabbinic enactment 
does not apply. 

Some authorities say that the reason the Sages decreed that 
a creditor can repossess property from a purchaser is because 
the latter may be considered as having acted wrongly by pur- 
chasing liened property. However, this logic does not hold in 
the case of a woman’s marriage contract (Meiri). 

The opinion that a later creditor who collects his debt 
before earlier creditors must return the property he collected 
is premised on one of the following assumptions: When the 
Sages instituted the ordinance placing a lien on a debtor's 
property, they did not distinguish between purchasers and 
creditors; both are expected to take into account that there 
are others with prior obligations that precede theirs. Alter- 
natively, the property of a debtor is liened by Torah law and 
therefore the creditor has the right to repossess the property 
from anyone with a later claim, regardless of whether the 
individual with the later claim on the property is a purchaser 
or a creditor. 


HALAKHA 


One who was married to two women and died — 771 »3 
TWA Wa AW a: If someone was married to two women 
and died, and then his wives subsequently died, and the 
wives had taken the widow's oath, i.e., an oath that they 
did not receive any payment for their marriage contracts, 
then each son can collect his mother’s marriage settlement. 
The sons’ rights in this case are not due to the stipulation in 
the marriage contract that the male offspring inherit their 
mother's marriage settlement, but are due to the standard 
biblical laws of inheritance that entitle them to inherit their 
mother’s property. The heirs of the first wife take precedence 
over the heirs of the second wife if there are insufficient funds 
to pay both marriage contracts. If the women did not take an 
oath, then neither marriage contract is inherited, as a widow 
does not receive payment for her marriage contract until she 
takes the widow’s oath. In such a case, all the sons divide their 
father’s estate equally. This ruling is in accordance with the 
mishna and the conclusion of the Gemara in tractate Shevuot, 
48a (Rambam Sefer Nashim, Hilkhot Ishut 19:8; Shulhan Arukh, 
Even HaEzer mn). 


He married a first woman and she subsequently died, 
etc. = 1D) TIN AWK OX KYI: If someone was married 
o two women and the first one died during his lifetime, and 
he other died following his death, and he had male heirs 
rom both women: If the second wife took the widow's oath 
prior to her death, then her children are first in line to claim 
payment of their mother’s marriage contract. This is because 
hey are claiming the debt owed to their mother, which they 
have inherited by Torah law, while the claim of the first wife's 
sons is due to the stipulation in the marriage contract that 
he male offspring inherit their mother’s dowry. If any of the 
ather’s property remains after the collection of the two mar- 
riage contracts, it is distributed equally among all the male 
heirs. If the second wife did not take the widow's oath, then 
he children of the first wife collect her marriage contract 
according to the stipulation in the marriage contract that 
he male offspring inherit their mother’s marriage contract, 
while the rest of the property is distributed equally among 
all the male heirs. These halakhot are in accordance with the 
mishna and the Gemara in tractate Shevuot (Rambam Sefer 
Nashim, Hilkhot Ishut 19:7; Shulhan Arukh, Even HaEzer 111:8). 
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Perek X 
Dafgo Amud b 


HALAKHA 


One died in his lifetime and one died following his 
death - inina nny) wna nny: If someone was married 
o two women, one of whom died during his lifetime and 
he other following his death, the children of both wives 
inherit their mother’s respective marriage contracts, and 
no concerns are raised that such an arrangement may lead 
o quarreling among the heirs. This is the case even if the 
ather left no more than the sum total of the two marriage 
contracts, since one marriage contract can be considered 
he surplus for the other (Rambam Sefer Nashim, Hilkhot Ishut 
19:7; Shulhan Arukh, Even HaEzer 111:8). 


BACKGROUND 


The marriage contract concerning male children — nana 
p27 2a: One of the clauses of the marriage contract guar- 
antees that if the wife predeceases her husband and there- 
fore does not collect her marriage settlement, the sons born 
of this marital union will inherit their mother's marriage 
settlement, in addition to their share in their father's estate. 
The Gemara (52b) explains that the purpose of this stipula- 
tion is to encourage fathers to give their daughters generous 
dowries, since they know that the money will eventually 
reach their own grandchildren. The woman receives as part 
of her marriage settlement the property that her father gave 
as a dowry at the time of the marriage. Had the marriage 
contract concerning male children not existed and the 
woman died before her husband, her dowry would have 
been inherited by her husband, and upon his death, it would 
have been divided equally among all his sons. This clause 
is a rabbinic requirement, so that it applies even if it is not 
actually written into the marriage contract. 
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The Gemara rejects this conclusion: Actually, I will say to you that 
what he collected, he has not collected, i.e., he must restore the 
property to the debtor so that the latter can pay the other creditors. 
And what does the mishna mean when it teaches that the first wife 
precedes the second? It teaches that the first wife completely pre- 
cedes the second and is granted exclusive rights to collect the pay- 
ment of her marriage contract. As we learned in a mishna (Bava 
Batra usa): A son precedes a daughter in matters of inheritance. 
Were she to come first and take part of the inheritance, it would not 
become hers; the son completely precedes her, so that in cases 
where there is a male heir, the daughter receives nothing. The same 
understanding of the word precedes applies in this matter as well. 


There are those who say that the discussion was as follows: From 
the fact that it does not teach: If the second wife preceded the first 
wife and seized property it is not expropriated from her, it proves 
by inference that if the second wife preceded the first and seized 
property as payment for her marriage contract, we do appropriate 
it from her. 


The Gemara suggests: Learn from the mishna the following rule: In 
the case of a creditor holding a promissory note dated later than 
the notes of other creditors who preceded the other creditors and 
collected his debt, whatever he collected, he has not collected, i.e., 
it is expropriated from him. 


The Gemara rejects this conclusion: Actually, I will say to you that 
what the later creditor collected, he has collected, but since the 
mishna taught later: The second wife and her heirs precede the 
heirs of the first, so that even if the heirs of the first wife seize 
property, they do not legally acquire it and it is expropriated from 
them, because they are collecting an inheritance rather than a debt, 


it taught the first clause as well with the same wording: The first 
woman precedes the second, without elaborating that the property 
would not be expropriated from the second if she were to seize it in 
payment of her marriage contract. 


§ The mishna taught: If he married the first woman, etc. The 
Gemara notes: Conclude three conclusions from this statement: 
Conclude from it that if one of the man’s wives died in his lifetime 
and the other one died following his death," then the sons of the 
first wife are entitled to collect the marriage contract concerning 
male children? and we are not concerned that this would lead to 
quarreling." 


The Gemara asks: From where is it known that this is correct? From 
the fact that it teaches: The second wife and her heirs precede the 
heirs of the first wife, it can be inferred that they precede the heirs 
of the first, but if there are enough funds in the estate for all the 
claims against it, then the children of the first wife do take their 
share of the dowry. 


NOTES 


And we are not concerned that this would lead to quarrel- 
ing- myy wory Kh: Since the second wife was alive when 
her husband died, she has a right to collect her marriage settle- 
ment from his estate, and if she dies before collecting it, her 
sons inherit that right from their mother. Conversely, the sons of 
the first wife are entitled to their mother’s marriage settlement 
as inheritance from their father, due to the marriage contract 
concerning male children. One might have thought that this 


would lead to quarreling, because the sons of the second wife 
do not receive any comparable additional share of property as 
inheritance from their father. In fact, after the payment of the 
marriage contract concerning male children, there may not 
be anything left at all for the sons of the second wife to inherit 
from their father. The mishna indicates that this concern was 
not significant enough for the Sages to abolish the marriage 
contract concerning male children in a case such as this. 
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The second point one can conclude from it is that one marriage 
contract becomes surplus for the other. The Sages ruled that 
each son may claim his mother’s marriage settlement only when 
the value of the estate exceeds the sum total of the marriage contracts 
by at least one dinar, so that the biblical laws of inheritance can be 
fulfilled. Since the marriage settlement collected by the heirs of the 
second wife is considered a debt owed by the estate, this sum is 
considered to have been paid equally by all the heirs. The biblical 
laws of inheritance have thereby been fulfilled, and the sons of the 
first wife can claim the marriage contract concerning male children 
even if nothing will be left in the estate after they have collected 
their payment. 


The Gemara asks: From where is it known that this is correct? 
The Gemara answers: From the fact that it does not teach in the 
mishna: If there is a surplus of a dinar in addition to the value of 
all the marriage contracts. 


And conclude from it a third point, that when one collects the 
payment for the marriage contract concerning male children, he 
cannot seize liened property" that his father sold to others, as one 
can when collecting a debt. As, if it should enter your mind that it 
can be repossessed from liened property, then let the sons of the 
first wife come and repossess land already claimed by the sons of 
the second wife as payment for their mother’s marriage contract, 
since the land the sons of the second wife took was previously liened, 
due to the marriage contract of the first wife. Rather, the children of 
the first wife are viewed not as creditors but as heirs, who cannot 
repossess property sold by their father. 


Rav Ashi objects to two of the three conclusions stated above: From 
where is it known that all of this is correct? Perhaps I could actually 
say to you that if one wife died in his lifetime and one died following 
his death, then no one is entitled to collect the marriage contract 
concerning male children. And what does the mishna mean when 
it says precede? It does not mean that if there are enough assets 
remaining, the sons of the first wife receive the sum of their mother’s 
marriage settlement. Rather, it is teaching that after the sons of the 
second wife receive the sum of their mother’s marriage settlement, 
the sons from both marriages inherit equal shares of the remaining 
estate. 


And if you would say that if the mishna is referring to the inheritance 

of the remainder of the estate, why do I need the mishna to mention 
the heirs of the first wife; since it is teaching a halakha concerning 
their inheritance from their father and not their inheritance from 
their mother, why refer to them as the heirs of the first wife? One 
could reply that since it taught: The second wife and her heirs, the 
mishna also taught the parallel phrase: The heirs of the first wife, 
but no halakhic conclusions should be drawn from this. 


And concerning what you said that one marriage contract be- 
comes surplus for the other, this too can be rejected: Perhaps I 
could actually say to you that one marriage contract does not 
become surplus for the other, and that the case under discussion 
here is where there is a surplus of an additional dinar, and the 
reason why it was not explicitly mentioned is because it is not the 
subject of our mishna. 


§ The Gemara notes that in a case where one wife died in his life- 
time and one died following his death, there is a dispute between 
tanna’im if the sons of the wife who died in her husband's lifetime 
are entitled to collect their mother’s marriage settlement. As it is 
taught in a baraita: If they died, one in his lifetime and one follow- 
ing his death, ben Nanas says: The sons of the first wife can say to 
the sons of the second wife: You are the children of a creditor, so 
collect your mother’s marriage contract and leave," and we will 
inherit the rest of the estate due to the marriage contact concerning 
male children. 


HALAKHA 

He cannot seize liened property - "aywan maw xb: 
When a son collects the marriage settlement of his 
mother who died during his father’s lifetime, he cannot 
repossess property sold by his father; he is entitled to 
this sum only from unsold property, like all other heirs 
(Rambam Sefer Nashim, Hilkhot Ishut 19:9; Shulhan Arukh, 
Even HaEzer 11113). 


NOTES 


Collect your mother's marriage contract and leave — 
INN) DDK NND bo: Rashi notes that the case is where 
there would be nothing left to the estate after the sons of 
the first wife inherited their mother’s marriage settlement 
due to the marriage contract concerning male children. 
Nevertheless, according to ben Nanas, since the marriage 
settlement of the second wife is collected as a debt rather 
than as an inheritance, it is considered the surplus enabling 
the sons of the first wife to collect their mother’s marriage 
settlement. 
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HALAKHA =—-W-W_____- 
With regard to a creditor everyone agrees — ap ainbyaa 
php xb xoy: If the deceased left an estate whose value is 
equal tothe value of the two marriage contracts plus at least 
one additional dinar, then even if there is an outstanding 
promissory note for this surplus, it is still considered a sur- 
plus, and all the sons may inherit their mother's respective 
marriage contracts (Rambam Sefer Nashim, Hilkhot Ishut19:6; 
Shulhan Arukh, Even HaEzer 111:6). 


160 KETUBOT PEREK X: 90B: :¥ 91” p9 


AIM] MYDP TBD WIN KPpY D 
vga gh TYAN maw ya yn 
TAPI 


sap var 22990 xp NII NY N 
td w - inina nox) wna noe 
NDS 3p W9 PABA pa NaN 
nana yg ps - iniaa nny) wna 

PPIM 


AVIT pat YANIN 721 TK 
nox aby hot SVP 4 
nany 9 w - inina nn) wna 
MYY TANYI - KIT PDT PIA 
ain bya prt sm aman ain 

emp 


AMA ania Mwy) IAN N 
PX 14D wm ain byab PTI sam 
Km Aman apin myy aan 

ain bya: pan 


toa - sin byaa KIK amd KIN) 
-9993 nin yt ‘be Kb xay 
aana 


KPP TY PPR Ap? NAY Ppp 
ania ox” "Toma a ea PE 
rmvb waa "yr 


NON PN NINA Ap? 3 ae NPY 
aban xp inina 


KU KDT OMIA IT D ONAN IT) 
TWINK KULINDA MUNII NY 
an it by i mya prea - NT g 
tiynw aax nana povin Ann 
poo by- IPIN W OX DIN 
Ax nan pois bx OX ANN 

mwa ppbin - 1) one) 


Rabbi Akiva says: When the husband died, the inheritance 
already eluded the sons of the first wife and came into the 
possession of the sons of the second wife as an inheritance, i.e., 
the Sages did not institute the marriage contract concerning male 
children in a case where one of the wives was alive when the 
husband died. Consequently, after the sons of the second wife 
collect their mother’s marriage settlement, the remainder of the 
estate is divided evenly between all the man’s sons. 


The Gemara comments: What, is it not that they disagree 
about this: One Sage, ben Nanas, holds that in a case where one 
wife died in his lifetime and one died following his death, the 
first wife’s sons are entitled to collect the marriage contract 
concerning male children. And the other Sage, Rabbi Akiva, 
holds that in a case where one wife died in his lifetime and one 
died following his death, the first wife’s sons are not entitled to 
collect the marriage contract concerning male children. 


Rabba said: I found the Sages of the school of Rav sitting and 
saying: Everyone agrees that in a case where one wife died in 
his lifetime and one died following his death, the first wife’s sons 
are entitled to collect the marriage contract concerning male 
children. Here, however, they disagree with regard to the 
question of whether or not one marriage contract becomes 
surplus for the other in a case where there is no surplus of an 
additional dinar with which to fulfill the biblical laws of inheri- 
tance. And the same is true with regard to payment made to a 
creditor, i.e., they disagree whether paying a creditor of their 
father is a sufficient fulfillment of the biblical laws of inheritance 
to allow collection of the marriage contract concerning male 


children. 


One Sage, ben Nanas, holds that one marriage contract 
becomes surplus for the other, and the same is true with regard 
to payment made to a creditor, and one Sage, Rabbi Akiva, 
holds that one marriage contract does not become surplus for 
the other, and the same is true with regard to the debt owed to 
a creditor. 


Rabba continues: And I said to them: With regard to payment 
made to a creditor, everyone agrees" that it is considered sur- 
plus and fulfills the biblical laws of inheritance, even given the 
lien attached to it. When they disagree it is with regard to 
whether a marriage contract can be considered surplus. 


Rav Yosef objects to this. If that is so, then why did it say in the 
baraita that Rabbi Akiva says: The inheritance already eluded 
them? Rather, it should have said: If there is a surplus of a dinar, 
since that is the actual focal point of the disagreement. 


Rather, Rav Yosef said: They disagree with regard to the basic 
issue of whether the Sages instituted the marriage contract 
concerning male children in a case where one wife died in his 
lifetime and one died following his death, as was explained 
initially. 


And these tanna’im, ben Nanas and Rabbi Akiva, are like those 
other tanna’im, who debated this very same point, as itis taught 
in a baraita: If he married a first woman and she subsequently 
died, and he then married a second woman and he subsequently 
died, the sons of this woman, i.e., the second wife, come after 
her death and collect payment of their mother’s marriage con- 
tract if she did not collect it while she was alive, while the rest of 
the estate is distributed equally between all the sons. Rabbi 
Shimon says: If there is a surplus of a dinar, these sons of the 
first wife collect their mother’s marriage contract, namely, the 
marriage contract concerning male offspring, and these sons of 
the second wife collect their mother’s marriage contract, and 
if not, they divide the entire estate equally among themselves. 
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What, is it not that they disagree with regard to the following: One 
Sage, Rabbi Shimon, holds that in a case where one wife died in his 
lifetime and one died following his death, the sons of the first wife 
are entitled to collect the marriage contract concerning male 
children; and one Sage, the first tanna, holds that in a case where 
one wife died in his lifetime and one died following his death, 
the sons of the first wife are not entitled to collect the marriage 
contract concerning male children, and only the second wife's sons 
collect their mother’s marriage contract. 


The Gemara rejects this: No, it is possible to say that everyone agrees 
that in a case where one wife died in his lifetime and one died 
following his death, the sons of the first wife are entitled to collect 
the marriage contract concerning male children, 


and here they disagree about a dinar’s worth of real estate: One 
Sage, the first tanna, holds that if the surplus was in the form of real 
estate, meaning that there was sufficient real estate to cover the sums 
specified in the marriage contracts and one dinar’s worth of land was 
still left over, then yes, each can claim his mother’s marriage contract, 
but if the surplus of the dinar was only in movable property, then 
no, they cannot; and one Sage, Rabbi Shimon, holds that the heirs 
may claim the marriage contracts even if the surplus is in movable 


property. 


The Gemara asks: But how can you say that? Didn’t we learn in the 
mishna (91a) that Rabbi Shimon says: Even if there is property 
that does not serve as a guarantee for a loan, i.e., movable property, 
it is considered as nothing, unless there is property that serves as 
a guarantee for a loan with a promissory note, i.e., land, exceeding 
the value of the two marriage contracts by at least one additional 
dinar. 


Rather, here they disagree about a dinar of liened property: One 
Sage, the first tanna, holds that if the surplus was in the form of 
unsold property, then yes, each can claim the sum specified in his 
mother’s marriage contract, but if the surplus was only in liened 
property then no, he cannot. And one Sage, Rabbi Shimon, holds 
that it is deemed a surplus even if it was in the form of liened 


property. 


The Gemara asks: If that is so, the baraita should not have stated 
Rabbi Shimon’s opinion using the conditional: Rabbi Shimon says: 
If there is a surplus of a dinar. In this case such a surplus certainly 
exists, and therefore it should have said: Since there is a surplus 
ofa dinar. 


Rather, the dispute can be explained differently: They disagree 
about a case where there is less than a dinar of surplus: One Sage, 
the first tanna, holds that if the surplus was worth a dinar, then 
yes, each can claim his mother’s marriage contract, but if it was less 
than a dinar then no, he cannot. And one Sage, Rabbi Shimon, 
holds that it is deemed a surplus even if it was less than a dinar. 


The Gemara asks: But Rabbi Shimon said: If there is a surplus of a 
dinar, and not less. And if you would say: Reverse" the interpre- 
tation of the opinion of the first tanna in the baraita cited above, that 
would be unacceptable, because the first tanna of the mishna (91a), 
who is presumably identical to the first tanna of the baraita, also 
said that the surplus must be at least one dinar. 


NOTES 

A dinar of liened property — "ayw 3373: Most of the 
commentaries explain in accordance with Rashi, cited in 
Shita Mekubbetzet, that the disagreement concerns a case 
where a portion of the father’s property is liened due to 
an outstanding debt. A student of the Rashba, also cited 
in Shita Mekubbetzet, offers another explanation: The case 
here is one where the father received the right to ben- 
efit from the property of another individual as payment 
or a loan, as in a mortgage according to the custom of 
Sura (see Bava Metzia 67b). The question is whether this 
property should be included in the evaluation of the 
estate due to the fact that the heirs benefit from it. The 
Rashash suggests yet another approach. The case under 
discussion is that of an outstanding debt owed to the 
ather by a third party, and the disagreement is similar to 
he tannaitic disagreement in tractate Bava Batra (124a), 
as to whether the expected payment is to be viewed as 
a potential holding or as an actual asset of the estate. 


Reverse — 735°: According to Tosafot, this means that 
instead of explaining that the first tanna cited in the 
baraita (90b) holds that if one wife died during the hus- 
band's lifetime and a second wife died after the husband's 
death, the sons of the first wife are not entitled to pay- 
ment of their mother’s marriage settlement, a different 
interpretation is to be offered: They are not entitled to 
collect this amount only in the event that there would 
be no surplus left in their father’s estate. However, if there 
would be any surplus, even if it is less than one dinar, they 
can collect. Rabbi Shimon holds that there must be a 
surplus of at least one dinar in order for them to be able to 
collect. See Rashi, who offers an alternative interpretation 
of this passage. Most of the early authorities accepted the 
interpretation of Tosafot. 
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HALAKHA 


There is only enough in the estate to pay the value of 
the two marriage contracts — niana ‘nw xx BY px: If 
someone was married to two women who both ‘died, "and he 
himself subsequently died, as long as the value of the estate 
is less than the sum total of the two marriage contracts plus 
one additional dinar, the ordinance of the marriage contract 
concerning male children is voided and all the sons divide the 
estate equally, in accordance with the mishna (Rambam Sefer 
Nashim, Hilkhot Ishut 19:3; Shulhan Arukh, Even HaEzer 111:2). 


NOTES 


A surplus of a dinar — 33 anin: The rationale for this require- 
ment can be found in an earlier discussion in this tractate 
(52b) and in the parallel discussion in the Jerusalem Talmud: 

The property a father gives his daughter for her dowry is used 
by her husband once they are married. However, the marriage 
contract includes a list of this property, and it is returned to 
he woman as part of her marriage settlement upon divorce 
or her husband's death. If the woman were to predecease her 
husband, he would inherit the property from her. Upon his 
death, that property would be inherited equally by all his sons, 
ncluding those born from other wives. The Sages instituted 
he ordinance of the marriage contract concerning male chil- 
dren in order to ensure that the property a father gives for his 
daughter's dowry will benefit his own grandchildren. That will 
motivate the father to increase the amount of his daughter's 
dowry. However, if the fulfillment of a rabbinic ordinance 
would cause a Torah law to be entirely uprooted, the rabbinic 
ordinance is set aside in favor of fulfilling the Torah law. In 

the case under discussion, if there is no surplus of a dinar, the 
biblical laws of inheritance supersede the ordinance of the 
marriage contract concerning male children. 

It is noted in the Tosefot Yom Tov that the value of a dinar 
in various contexts does not always denote a precise sum 
but rather an approximate one. In the discussion here, how- 
ever, according to the Beit Yosef and others, it appears to be 
a precise sum, as is evident from the fact that the Gemara 
suggested that the tanna‘im dispute whether a surplus of 
less than a dinar is sufficient. The reason why this particular 
value was set is, according to Gilyonei HaShas, due to the fact 
that each heir must receive something of at least nominal 
value, i.e., the value of one peruta. Since the surplus had to 
be more than a peruta, the Sages established that it must be 
the value of a dinar. 
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The Gemara concludes: Rather, the dispute in the baraita must 
be explained according to those first two formulations cited 
above, that they disagree about a surplus in movable property or 
about a surplus in liened property. And reverse the interpretation 
of the opinion of the first tanna, so that he holds that the sons of 
the first wife may collect her marriage settlement if there is a 
surplus in their father’s estate of one dinar worth of movable 
property or liened property, whereas Rabbi Shimon holds that 
there must be a surplus of one dinar worth of land that is not 
liened. 


Mar Zutra said in the name of Rav Pappa: The halakha in the 
case where one wife died in his lifetime and one died following 
his death is that the sons of the first wife are entitled to the 
collect the marriage contract concerning male children, and 
furthermore, that one marriage contract becomes surplus for 
the other. 


The Gemara wonders: Granted, if Mar Zutra would have taught 
us only that in a case where one wife died in his lifetime and one 
died following his death, the sons of the first wife are entitled to 
collect the marriage contract concerning male children, and he 
would not have taught us that one marriage contract becomes 
surplus for the other, I would say that if there is a surplus of 
a dinar after the payment of both marriage settlements, then 
yes, the sons of the first wife can claim their mother’s marriage 
settlement, but if not, then no, they cannot. 


However, let him teach us only that one marriage contract 
becomes surplus for the other, and I would know that it is due 
to the fact that if one wife died in his lifetime and one died fol- 
lowing his death, the sons of the first wife are entitled to claim 
payment of the marriage contract concerning male children. 


The Gemara answers: If he would have taught us only that, that 
a marriage contract can serve as a surplus, I would say that this 
applies specifically in a case where an individual married three 
women, and two of them died in his lifetime and one after his 
death, and that wife who died after his death had given birth to 
a daughter but no sons, and the daughter does not inherit any 
part of the estate. Although the daughter is entitled to be sustained 
from her father’s estate, she has no claim to a share in the inheri- 
tance. Consequently, there is no concern for quarreling, as all the 
heirs are in the same situation. 


However, in a case where one wife died in his lifetime and one 
died after his death, where the one who died after his death had 
given birth to a son who is suing for his portion of the estate, one 
could say that there is a concern about quarreling arising from 
the complaints of the son of the second wife. Therefore, Mar Zutra 
mentions both halakhot explicitly in order to teach us that this 
concern is not taken into account. 


MI SHNA In the case of one who was married to 


two women and the women died, and 
subsequently he died, and the orphans of one of the wives are 
now seeking to collect the payment specified in their mother’s 
marriage contract, i.e., the marriage contract concerning male 
children, but there is only enough in the estate to pay the value 
of the two marriage contracts," the marriage contract concerning 
male children cannot be collected, and the sons distribute the 
estate equally among themselves according to the biblical laws of 
inheritance. 


If there was a surplus of a dinar" left there, in the estate, beyond 
the value of the two marriage contracts, then these sons collect 
their mother’s marriage contract and those sons collect their 
mother’s marriage contract, and the remaining property valued 
at a dinar is divided equally among all the sons. 
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If the orphans who are entitled to receive the marriage settlement 
of greater value say: We inflate the value of our father’s property" 
bya dinar, i.e., we agree to evaluate the property we will receive for 
our mother’s marriage settlement at a value higher than the market 
value so that there will be a dinar left in the estate after the two 
marriage contracts have been paid, so that they can collect their 
mother’s marriage contract, the court does not listen to them. 
Rather, the value of the property is appraised in court, and the 
distribution of the estate is based on that evaluation. 


If there was potential inheritance’ there," meaning that there 
was no surplus of a dinar in the existing properties of the estate, 
but there was property that was expected to be paid to the estate 
and which would increase the overall value of the estate so 
that there would be a surplus of a dinar after the payment of the 
marriage contracts, these properties are not considered to be in 
the possession of the estate in determining the total value of 
the estate. 


Rabbi Shimon says:" Even if there is property that does not 
serve as guarantee for a loan, i.e., movable property, there in the 
estate, it does not have any impact on the value of the estate. The 
marriage contracts concerning male children are not collected 
unless there is property that serves as a guarantee, i.e., land," 
exceeding the value of the two marriage contracts by at least one 
additional dinar. 


G E M ARA The Sages taught in a baraita: If this wife 


had a marriage contract valued at one 
thousand dinars and that wife had a marriage contract valued at 
five hundred dinars, if there is a surplus of one dinar, then these 
sons collect their mother’s marriage contract and those sons 
collect their mother’s marriage contract. And if not, they divide 
the inheritance equally. 


The Gemara notes: It is obvious that if there were abundant 
properties," i.e., there was a surplus of a dinar above the value of 
the two marriage settlements at the time of the man’s death, but 
they depreciated" before the sons collected the marriage settle- 
ments, the heirs have already acquired rights to the marriage 
settlements. However, what is the halakha if the estate’s holdings 
were few, i.e., there was no surplus at the time of the man’s death, 
but they appreciated before the sons divided the estate, so that 
there was a surplus? Do the sons collect the mothers’ marriage 
settlements? 


NOTES 


Potential inheritance — 1x1: Most of the commentaries explain 
this in accordance with Rashi’s comment that this refers to prop- 
erty that the sons expect to inherit from their paternal grand- 
father. Upon the grandfather's death, his property is viewed as 
being inherited by his son, despite the fact that he is already 
dead, and the grandsons immediately inherit the property from 
him. The Rambam explains in his Commentary on the Mishna 
that the category of potential inheritance includes outstanding 
debts that are due to be repaid to the father or money that he 
owns in a distant location. Rabbi Ovadya of Bartenura offers a 
similar explanation. 


Rabbi Shimon says, etc. — 3) Waitt fiyraw +27: There is a differ- 
ence of opinion cited in the Jerusalem Talmud with regard to 
this dispute between the first tanna and Rabbi Shimon. One 
amora holds that the dispute relates to the value of the marriage 
settlements; however, all agree that the surplus of a dinar may 
be in the form of movable property. The other amora holds that 
all agree that the value of the marriage settlements must exist 
in the form of land, and the dispute pertains to the surplus of 
a dinar. 


It is obvious that if there were abundant properties, etc. — 
^a) parva xbwS: The early authorities wondered why the 


halakha in a case where the properties were of high value and 
subsequently depreciated should be more obvious than in the 
opposite case, where they were of low value and their value sub- 
sequently increased. They explained the reason for this as follows: 
If the value of the properties at the time of death was sufficient 
to cover the two marriage contracts plus the additional dinar, the 
sons are considered to have instantly inherited their respective 
shares of the property. These shares are based upon the amounts 
of the mothers’ marriage settlements and an equal division of the 
surplus, in accordance with the halakhot of inheritance accord- 
ing to Torah law. When the property depreciates, it depreciates 
for each of the sons according to his share. Conversely, if there 
was no surplus when their father died, the sons automatically 
inherit rights to equal shares of the estate. The question is if the 
Sages still imposed their enactment of the marriage contract 
concerning male children in this case given that at the time of 
the distribution the halakhot of inheritance according to Torah 
law can still be fulfilled with the surplus (Ramban; Ra’ah; Ritva). 
The Meiri explains differently: While it is clear that high-valued 
property that depreciated is considered actual property, it is 
uncertain whether low-valued property whose value increased 
is deemed potential or actual property, as the increase in value 
did not yet exist at the time of the father's death. 


HALAKHA 


We inflate the value of our father’s property — mx 
WAK DD) by myn: If the orphans said: We inflate the 
value of our father’s property by one dinar, in order to 
enable themselves to collect their mother’s marriage 
settlement, the court does not listen to them. Instead, 
the property is assessed in court in order to determine 
its value at the time of their father's death, in accordance 
with the mishna (Rambam Sefer Nashim, Hilkhot Ishut19:5; 
Shulhan Arukh, Even HaEzer 11:5). 


There was potential inheritance there — DyD2) BW 17 
nqa: If, at the time of the father’s death the value of 
his real estate did not exceed that of the two marriage 
contracts plus an additional dinar, his sons divide the 
estate equally. Even if additional property was expected 
to come into their possession, e.g., inheritance from their 
paternal grandfather, they are not considered a surplus 
for this purpose, in accordance with the mishna (Shu/han 
Arukh, Even HaEzer 111:3). 


Property that serves as a guarantee, i.e., land - D»D22 
vans ond ww: Some authorities hold that the halakha 
of the marriage contract concerning male children ap- 
plies only with regard to real estate and not to movable 
property. Therefore, if the estate of the deceased includes 
no real estate, the heirs cannot claim their mother’s mar- 
riage settlement. However, concerning the surplus, even 
if it is only in movable property, it is still considered a 
surplus for the purposes of the distribution of property, 
in accordance with the first tanna in the mishna and 
contrary to the opinion of Rabbi Shimon (Shulhan Arukh, 
Even HaEzer 111:14). 


Were abundant but they depreciated, etc. - paiva 
wya: The court assesses the value of the estate accord- 
ing to its worth at the time of the father’s death. Even if 
its value changed, whether it increased or decreased, the 
assessment is still based on the value of the property at 
the time of death. This is in accordance with the opinion 
of Rav Nahman. The Rema writes that this halakha applies 
specifically to a case where the property depreciated in 
value, and not to a case where it was later discovered 
that a certain property did not truly belong to the father, 
because according to the Ran and others, such a case is 
considered an error and requires a reevaluation of the 
entire estate (Rambam Sefer Nashim, Hilkhot Ishut 19:5; 
Shulhan Arukh, Even HaEzer 11:5). 
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—_—— LANGUAGE 

Thorn [silva] — xp: Similar to the Arabic slw, sulla, mean- 
ing the thorn of a palm tree. These are the small leaves on 
the palm fronds that become hard and thorny over time and 
whose stabs cause great pain. Silva is apparently synonymous 
with the word sol in the Mishna, and it may be connected to 
the words salon and silon that appear in Ezekiel (2:6, 28:24), 
which also refer to a prickly thorn. 


Perek X 
Dafo1 Amudb 


NOTES 


So too in a case where the properties were few and subse- 
quently appreciated - 133M31 poy Ja: Rashi explains that 
in a case where the value of the property was initially low and 
subsequently increased, the assessment of its value is also 
based on the time of the husband's death. Since at the time of 
death it was not yet possible to collect the marriage contract 
concerning male children, the sons of each of the wives have 
in fact already acquired an equal portion of the inheritance. 
Rabbeinu Hananel explains this similarly, as do the Rambam 
and other authorities (see Nimmukei Yosef). Tosafot, however, 
offer an opposite interpretation, suggested by the Ri, who 
explains that even in a case of an estate of low value whose 
value increased, the heirs are entitled to the marriage contract 
concerning male children. According to this understanding 
of the passage, the meaning of the phrase: The heirs have 
acquired rights, refers to the right of each heir to collect his 
mother’s marriage settlement. It appears that the Rivan also 
follows this interpretation. 


BACKGROUND 
A mnemonic device — p99: Because the Talmud was studied 
orally for many generations, mnemonic devices were often 
employed as an aid to remember a series of statements and 
the order in which they were taught. 


LANGUAGE 
Mansions [appedanei] — °75tk: Originally from the Old Persian 
word apadana, which means a palace or audience hall. The 
term came into Aramaic well before the talmudic period and 
appears in the book of Daniel (11:45). 
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The Gemara suggests: Come and hear a solution based upon the 
following case: The properties of the house of bar Tzartzur 
were few, i.e., there was no surplus beyond his wives marriage 
settlements, and they appreciated. The sons of the two wives 
came before Rav Amram to discuss the matter. He said to the 
sons of the wife who had the more valuable marriage contract: Go 


appease the sons of the other wife and give them some of your 
share. They did not heed his advice. 


He said to them: If you will not appease them, I will strike you 

with a thorn [silva]! that does not draw blood, i.e., I will excom- 
municate you. He sent them before Rav Nahman. Rav Nahman 

said to them: Just as the halakha is that if the properties were 

abundant but depreciated, 


the heirs acquired rights to the mothers’ marriage contracts 
due to the value of the estate when their father died, so too, ina 
case where the properties were few and the value subsequently 
appreciated," the heirs have acquired rights to divide the entire 
estate equally, due to the value of the estate when their father died. 


§ This is a mnemonic device® for the following halakhot, which 
are connected in one way or another to the problem being dealt 
with in the mishna: One thousand, and one hundred, mitzva, in 
the marriage contract, Ya’akov, set up, his fields, with words, 
disputants. 


‘There was a certain man who had a creditor with a claim of one 

thousand dinars against him. He had two mansions [appe- 
danei|.' He sold them, one for five hundred and the other one 

also for five hundred. The creditor came and repossessed one 

of them from the purchaser, as the repayment of part of his debt. 
He subsequently sought to repossess the other mansion as well, 
in payment for the remainder of his debt. 


The purchaser took one thousand dinars and went to the creditor. 
He said to him: If the first mansion that you repossessed is 
worth one thousand dinars to you, very well, let it be yours in 
exchange for the entire sum that is owed to you, and if not, take 
these one thousand dinars and abrogate your rights to both of 
the mansions, leaving them both in my possession. 


Rami bar Hama thought to say that this case is identical to that 
which is taught in the mishna: If the orphans say: We inflate the 
value of our father’s property by a dinar, the court does not listen 
to them. This appears to be the case here as well, and the value of 
the mansion should not be assessed at higher than its market value. 


Rava said to him: Are the two cases comparable? There, in the 
mishna, the other orphans whose mother’s marriage contract was 
of lesser value will suffer a financial loss if the property is assessed 
at a value greater than it is actually worth. Here, in the case of the 
creditor, does he incur a loss? He lent one thousand dinars and 
took one thousand dinars; consequently, it would be cruel on his 
part to refuse to take the money and to insist on taking the second 
mansion from the purchaser. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


eat aed Sate) 


BK NPW 3] MOYLAN NPI] 
sng wana nz meg wana 


NMRA MI PDA NTT KYA NITI 
PORDI MYA IT MYST yep A AY 
and xay ain bya xn pwns Im 

Py) TPR MN THT AT 


ese vagy aad bem st aya bpw 
bipw - xb x) Hr — pry $ Kw 
pong) ng 


DX PAA wt a> ADP 27329 
PaT AN ab VON ND DDIM HI 
Wn- NOT want) xpos td my -oN 

bpo men 2a men ah DN NDS 


DN NYT] PINI DB NOY] 
KDM PERT wD NYY I) TNS 
penn 


om TRS FMB PDR NTT KYNI NTI 
NW ITT KYNT KIUD paw D> 
mb pwp ain bya XOX om poan 
pre m pwan wy ram an bang 


ah 


The Gemara asks: If the creditor decided to hold on to the first 
mansion and to forgive the remainder of the debt, what amount 
is written in the document of authorization to repossess liened 
property, through which the purchaser will claim compensation 
from the seller? The purchaser had paid only five hundred dinars 
for the mansion that was repossessed, but the repossession of that 
mansion earned the seller one thousand dinars, as his entire debt 
was paid off. 


Ravina said: It is written for one thousand dinars. Rav Avira 
said: It is written for five hundred dinars; the fact that the credi- 
tor forgave the full amount of the debt in exchange for this house 
was his own personal decision and does not reflect an increase in 
the property value of the house. The Gemara concludes: The 
halakha is that it is written for five hundred dinars. 


It is also related that there was a certain man who had a creditor 
with a claim" of one hundred dinars against him. He had two 
small tracts of land. He sold one for fifty and he also sold the 
other one for fifty." The creditor came and repossessed one of 
them from the purchaser as the collection of part ofhis debt. He 
subsequently came, seeking to repossess the other tract of land 
as well, as payment for the rest of the debt owed to him. 


The purchaser took one hundred dinars and went to the creditor. 
He said to him: If this tract is worth one hundred dinars to 
you, very well, and if not, take one hundred dinars and abro- 
gate your rights to both of the tracts, leaving them both in my 
possession. 


Rav Yosef thought to say that this case is identical to that which 

is taught in the mishna, whereby if the orphans say: We inflate 

the value of our father’s property by a dinar, the court does not 
listen to them. Abaye said to him: Are the two cases compara- 
ble? There, in the mishna, the other orphans suffer a financial 

loss if the property is assessed at a value greater than it is actually 
worth; here, what loss does the creditor incur? He lent one 

hundred dinars and took one hundred dinars. It would be cruel 

on his part to refuse to take the money and to insist on taking the 

land from the purchaser. 


The Gemara asks: If the creditor decided to hold on to the first 
mansion and to forgive the remainder of the debt, what amount 
is written in the document of authorization to repossess liened 
property, through which the purchaser will claim compensation 
from the seller? Ravina said that it is written for one hundred. 
Rav Avira said it is written for fifty. The Gemara concludes: The 
halakha is that it is written for fifty dinars. 


The Gemara relates that there was a certain man who had a credi- 
tor with a claim of one hundred dinars against him. He died 
and left a small tract of land worth fifty dinars. The creditor 
came and repossessed it. The orphans came and gave him 
fifty dinars and redeemed the property from him. He returned 
and repossessed it again in order to collect the remainder of 


the debt. 


He sold one for fifty and he also sold the other one for fifty — 
penna IM pana wyatt: Most commentaries explain 
that in the case of the mansions and this case of the tracts of 
land, the debtor sold both items to the same purchaser. If they 
had been sold to different purchasers, the second purchaser 
could not demand that the creditor abrogate his claim to the 
mansion or tract of land that he had already repossessed from 


someone else. 


However, the Meiri explains that the halakha would apply 
equally regardless of whether the creditor sold his mansions or 
tracts of land to a single purchaser or to multiple purchasers. He 
therefore claims that the reason this case is stated, despite the fact 


NOTES 


that it does not seem to add anything that was not stated in the 
previous case, is because the case of the mansions was where the 
debtor sold the mansions to a single purchaser, whereas in this 
case he sold the tracts of land to two separate purchasers, and 
the novelty is that the same halakha applies. 
Other commentaries offer different explanations as to the 
need for the case of the tracts of land. One is that while the firs 
case relates to a mansion, whose price is not entirely fixed, the 
second case relates to a field, which has a fixed price. In the case o 
a mansion, the purchaser can argue that the value of the property 
did increase, so that he has a right to receive a document o 
authorization for the entire amount (Haver ben Hayyim). 


HALAKHA 


There was a certain man who had a creditor with a 
claim, etc. — 119) NAT NIJ MITT: In the case of one 
who purchased two tracts of land, each for the price of 
one hundred dinars, and he owed two hundred dinars 
to a certain creditor, and that creditor came and repos- 
sessed the first tract that the purchaser bought; when 
he came to repossess the second tract to collect the 
remaining one hundred dinars of the outstanding debt, 
the purchaser came to him with two hundred dinars and 
said to him: If you would like to accept the first tract as 
payment for the entire two hundred dinars of the loan, 
very well, and if not, take these two hundred dinars 
and abrogate your claim; then the creditor must either 
accept the money or suffice with one tract of land. 

If the creditor accepted the first tract as payment for 
the entire debt of two hundred dinars, then when the 
purchaser sues the seller for a refund, he collects no 
more than one hundred dinars, in accordance with the 
opinion of Rav Avira. 

The Rema writes that this halakha applies only in a 
case where one person purchased both tracts of land. 
However, if two people purchased one tract of land 
each, neither one of them can force the creditor to either 
accept the other field at higher than its market value 
or accept money. This is because neither of the pur- 
chasers has anything to do with the tract purchased by 
the other individual (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 18:9; Shulhan Arukh, Hoshen Mishpat114:3). 
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a creditor repossessed it as a partial payment for a debt, 


and the 
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field a second time as payment o 
accordance with the opinion of Abaye. 
However, if upon paying the creditor the orphans stated 


onger repossess the field a second 
he conclusion of the Gemara (Rambam Sefer Mishpatim, 


orphans gave him one hundred dinars, which is 


he price of the field, in order that he abrogate his rights to 


rather than repossess it, he may still repossess the 
the remaining debt, in 


money they were giving him was in payment for 
that he repossessed, and he accepted it, he can no 
ime, in accordance with 


Hilkhot Malve VeLoveh 18:10; Shulhan Arukh, Hoshen Mishpat 
107:6; see Sefer Me’irat Einayim and Shakh). 


Who sold the rights to his mother's marriage contract 


for a fin 
TIT: If 
contrac 


ancial advantage - naiva mane Anand MNT 
someone sold the rights to his mother’s marriage 
during his father's lifetime, so that if his father dies 


and then his mother dies, and he inherits the right to collect 
her marriage settlement, this right will then transfer to the 
purchaser; and he added the condition that if his mother 


objects 
purchas 


o the sale and cancels it he will not reimburse the 
er; then, if his mother dies without objecting to 


= 


the sale, the son cannot object to the sale on her behalf. 
Rather, he is considered to have taken it upon himself to 
guarantee the sale against any objections he may wish to 
put forth, in accordance with the opinion of Rava (Shulhan 
Arukh, Even HaEzer 105:7). 
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They came before Abaye to complain. He said to them: It is a 
mitzva for orphans to settle their father’s debt. Consequently, 
with the money you paid the creditor initially, you performed a 
mitzva, as you partially settled a debt your father owed. However, 
this payment did not cancel the lien on the property, and so now, 
when he repossesses the land, he is repossesses it lawfully. 


The Gemara notes: And we said this ruling only in a case where 
the orphans did not say to the creditor: These fifty dinars are 
payment for the small tract of land. However, if they said to 
him: These fifty dinars are payment for the small tract of land," 
they have successfully removed him from the land and he has 
no further claim to it. 


§ The Gemara relates that there was a certain man who sold the 
rights to his mother’s marriage contract" for a certain financial 
advantage, i.e., he received a certain sum on the condition that if 
he would inherit his mother’s marriage contract, which would 
occur if his mother’s husband would die prior to his mother, the 
purchaser would obtain the right to collect the money. And he 
told the purchaser: If my mother comes and objects to the sale, 
I will not reimburse you for your purchase. 


His mother died after her husband died, and had not objected 

to the sale. He, however, came and contested the sale. Rami bar 
Hama thought to say that he stands in his mother’s place and 

since he is her proxy, he has the right to object to the sale. Rava 

said to him: Granted that he did not take upon himself to guar- 
antee the sale against his mother’s objections, but did he not take 

upon himself to guarantee it against his own objections? When 

he sold the right to collect the marriage contract, he most certainly 
guaranteed that he would not renege on the sale. 


The Gemara relates a similar discussion. Rami bar Hama said: If 
Reuven sold a field to Shimon without a guarantee, and Shimon 
came and sold the field back to Reuven, but he sold it with a 
guarantee that if the field is repossessed, he will compensate the 
buyer for his loss, 


NOTES 


Sold the rights to his mother’s marriage contract - mat 
TINT anand): Rashi initially offers a simple explanation that 
fits well with the wording of the text. The case discussed here is 
hat of a person who, while his stepfather was still alive, sold the 
right to collect his mother’s marriage contract; should his step- 
ather die during his mother’s lifetime, the purchaser would own 
he right to collect payment of the mother’s marriage contract. 
The son sells the rights to collect his mother’s marriage contract 
or financial gain. The Talmud understands the transaction as 
involving a rather small sum, due to the uncertainty involved. 
There are several possible scenarios: The mother may die before 
her husband, in which case the husband would inherit her 
assets, or the son himself may die before the mother, in which 
case he would never attain the right to her marriage contract in 
order to be able to transfer that right to the purchaser. 

The early commentaries were faced with a great difficulty 
here: Ostensibly, the sale is meaningless, since the rights to the 
marriage contract do not yet belong to the son, and therefore 
it should be considered the sale of an entity that has not yet 
come into the world, which is not valid. This difficulty is perhaps 
why Rashi himself explains that the discussion is not whether 
the purchaser attains rights to the marriage contract, which 
he certainly does not; it is only about whether the seller must 
refund his money. Rabbeinu Tam (see Josafot) argues that if 
one sells the rights to a specific item that he will inherit, rather 


than his general rights to the property he will inherit, the sale 
is legally binding. 

In an alternate interpretation, Rashi explains that in this case, 
the son sold a field that had been set aside to serve as payment 
for his mother's marriage contract following his father’s death. In 
that case, the acquisition applies to a specific object, although 
the mother has not yet acquired full rights to it. The field remains 
with the purchaser until the seller's mother decides to collect 
her marriage contract. The Ri interprets the matter in a similar 
manner, and the Ra'ah and Ritva are main proponents of this 
opinion. The Ra‘avad explains that the case is one where the son 
sold property that was liened by virtue of the mother’s marriage 
contract, and due to the lien he was not able to sell the land 
for its full value but only for a lesser amount, referred to as the 
financial advantage. A similar opinion can be found in the Meiri. 

One of the later authorities explains that the son sold his 
right to the marriage contract concerning male children (Eshel 
Avraham). Rav Hai Gaon, who was also concerned about the 
issue of an entity that has not yet come to the world, is of the 
opinion that in this case, the mother was dying and the son sold 
the property in order to pay for her burial; in such a case, the 
Sages instituted an ordinance enabling the son to sell property 
that does not yet belong to him. However, in this case, the 
son stipulated that the transaction would be voided were the 
mother to recover from her illness. 
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and Reuven’s creditor came and repossessed the field from 
him, i.e., from Reuven, the law is that Shimon must go and com- 
pensate [mefatzei]' Reuven, since he sold him the field with a 
guarantee, while Reuven owes Shimon nothing, since he sold him 
the field without a guarantee. 


Rava said to him: Granted, that Shimon took upon himself to 
guarantee the sale in general, i.e., if the field were to be repos- 
sessed by his own creditors or those of a previous owner of the 
field; did he also take upon himself to guarantee the sale if it were 
to be repossessed by the purchaser’s own creditors?" 


The Gemara notes: And Rava concedes to Rami bar Hama in 
the following case: Reuven inherited" a field from his father, 
Ya’akov, and sold it to Shimon" with no guarantee. Shimon 
came and sold it back to Reuven with a guarantee. Then, 
Ya’akov’s creditor came and repossessed the field from Reuven. 
In this case, Rava would concede that the law is that Shimon must 
go and compensate Reuven for his loss. 


The Gemara asks: What is the reason for this halakha? The 
Gemara answers: Ya’akov’s creditor is comparable to a general 
case of a creditor, i.e., a creditor of a previous owner. Even 
Rava would agree that this is not comparable to a case where 
Reuven's creditor repossessed the field. Consequently, Shimon 
bears responsibility to compensate Reuven. 


Rami bar Hama said: Consider a case where Reuven sold a 
field to Shimon with a guarantee that if it is repossessed he will 
compensate Shimon for his loss. Shimon did not pay for the 
purchase, and instead set up the value of the field as a loan by 
writing a promissory note for this amount. Reuven subsequently 
died, and a creditor of Reuven came and repossessed the field 
from Shimon. Shimon, not wanting the creditor to take the 
field from him, tried to appease him with money so the creditor 
would allow him to keep the field. 


The law is that the sons of Reuven can say to Shimon that he must 
pay them the money he owes for the field, and they are not 
required to pay Shimon if he demands compensation for the 
repossession of the field. They may say to him: Our father left us 
movable property with you, i.e., the money you owe us for the 
field, and the movable property of orphans is not liened to a 
creditor. The orphans can claim that the field belongs to Shimon, 
and as there is no land left for the orphans, there is no way for 
Shimon to recover the compensation that he is owed. The money 
he owes Reuven is considered movable property, and therefore 
he cannot recover his losses from these funds. 


NOTES 


And sold it to Shimon - jaw) TWA: It appears that when the 
Gemara speaks of Shimon in this context it means any person, 
not necessarily Reuven’s brother, in keeping with the general 
usage of the names Reuven and Shimon as a reference to two 


also explains how it is possible to claim that Reuven and Shimon 
are brothers: When they divided their father's estate, they stipu- 
lated that Shimon would be released from responsibility for their 
father’s debts. 


ordinary, random people (Rivan; Rabbeinu Yehonatan). The Rivan 


LANGUAGE 
Compensate [mefatzei] — »¥512: The general definition 
of this verb is to rescue, as the verse states: “Who rescues 
[hapotze] David your servant” (Psalms 144:10). Here too, 
it refers to someone who rescues his fellow from claims 
raised against him. With time, the meaning of this word 
evolved to refer to compensation for damages. 


HALAKHA 


Did he also take upon himself to guarantee the 
sale if it were to be repossessed by the purchaser's 
own creditors — bap 2 MEDIT MIM: If Reuven sold 
Shimon a field with no guarantee, and then bought the 
same field back from Shimon with a guarantee, and 
then one of Reuven’s creditors came and repossessed 
the field from him, Reuven cannot return to Shimon and 
sue him for reimbursement of the cost of the field. The 
reason for this is that even though he did not guarantee 
his initial sale of the land to Shimon, he nevertheless 
guaranteed the sale from the claims of his own creditors. 
This is in accordance with the opinion of Rava (Rambam 
Sefer Kinyan, Hilkhot Mekhira 19:10; Shulhan Arukh, Hoshen 
Mishpat 226:2). 


And Rava concedes to Rami bar Hama in the following 
case: Reuven inherited, etc. — WYW (DX KIT ATTN 
‘son: If Reuven inherited a field from his father and sold 
it to Shimon with no guarantee, and he then purchased 
it back from him with a guarantee, and subsequently, a 
creditor of Reuven’s father repossessed the field, Reuven 
can sue Shimon for reimbursement, as Reuven did not 
take it upon himself to guarantee his father's debts 
(Rambam Sefer Kinyan, Hilkhot Mekhira 19:10; Shulhan 
Arukh, Hoshen Mishpat 226:2). 
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Rava said with regard to this case: If the other individual, Shimon, 
is clever" he will pay them what he owes with real estate and not 
with money. Since they now have real estate inherited from their 
father’s estate, Shimon can then collect the field from them as 
compensation for the repossession of the original field that Reuven 
sold to Shimon. This is in accordance with the opinion of Rav 
Nahman said that Rabba bar Avuh said: When orphans collect 
real estate" for a debt owed to their father from one person, their 
father’s creditor can come and seize this land from them. 


The Gemara addresses a similar matter. Rabba said: If Reuven 
sold all his fields to Shimon, and Shimon then sold one field to 
Levi, and then Reuven’s creditor came to repossess one of the 
fields that was mortgaged to him: Ifhe desires, he can collect from 
this one," Shimon, and if he desires, he can collect from that 
one, Levi, since he has a lien that applies equally to all the properties 
that once belonged to Reuven. 


And we said this only if Shimon sold Levi land of intermediate 
quality, but if he sold him land of superior quality or inferior 
quality,’ Levi can say to the creditor: It was for this reason that I 
made an effort to buy land that is not fit for you, as a creditor is 
supposed to repossess land of intermediate quality. Therefore, go to 
Shimon and collect your debt from the land of intermediate quality 
that is in his possession. 


The Gemara notes further: And even if Shimon sold Levi land 
of intermediate quality, we said that the creditor may repossess 
Levi's land only in a case where Levi did not leave Shimon with 
equivalent land of intermediate quality. 


HALAKHA 


If the other individual is clever — 7% Mp9 X: If Shimon is 
clever, he will pay off the debt that he owes the orphans with 
he land that he purchased from their father, and then subse- 
quently repossess the land as reimbursement for the money 
he used to pay their father’s creditor. This is in accordance with 
he opinion of Rava (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 11:10). 


When orphans collect real estate, etc. — "a1 yp yp aw Dim: 
f orphans collected real estate from an individual who owed 
money to their father, their father's creditor can repossess this 
and in payment of a debt owed to him. This is in accordance 
with the statement of Rabba bar Avuh (Rambam Sefer Mishpa- 
tim, Hilkhot Malve VeLoveh 11:9). 


If he desires he can collect from this one, etc. - ma 7¥7 
"931 733: If Reuven sold all of his fields to Shimon in a single 
transaction (Sefer Me’irat Einayim), and Shimon sold one of the 
fields to Levi, when Reuven's creditor comes to repossess a field 
in payment of the debt owed to him, he may repossess land 
either from Shimon or from Levi, as he desires. This is the case 
when Levi purchased land of intermediate quality and Shimon 
did not retain any land of comparable quality. However, if Levi 
purchased land of inferior quality or of superior quality, or even 
if Levi purchased land of intermediate quality but Shimon still 
has intermediate quality land left in his possession, the creditor 
can collect only from Shimon (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 19:3; Shulhan Arukh, Hoshen Mishpat 19:1). 


NOTES 


If he desires he can collect from this one — 73a ma TYY: 
According to the geonim and Rashi, this is the case only if 
Shimon purchased all the fields from Reuven in a single trans- 
action. However, if he purchased them separately, the lien is 


Land of superior quality, intermediate quality, and inferior 
quality — myan Maina py: Landed property falls into three 
categories: Superior quality, intermediate quality, and inferior 
quality. If the halakha requires one to make a payment and 
he lacks the funds to pay it, his land may be confiscated as 


BACKGROUND 


attached to the last field that he purchased from Reuven, as 
this field was unencumbered while all the others were already 
mortgaged. Although some authorities disagree with this (see 
Tosafot), most of the commentaries concur with this opinion. 


payment. In such circumstances the following principles apply: 
Compensation for damage must be paid from land of superior 
quality; debts must be paid from land that is at least of interme- 
diate quality; and one’s obligations to his wife resulting from her 
marriage contract may be paid from land of inferior quality. 
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However, if Levi left similar land of intermediate quality with 
Shimon, he can say to the creditor: I have left you a place from 
which to collect; go and collect from Shimon. 


Abaye said: In a case where Reuven sold a field to Shimon with 
a guarantee that if the field is repossessed, he will compensate 
Shimon for his loss and Reuven’s creditor comes and repos- 
sesses the land from Shimon, the law is that Reuven goes" and 
rescues Shimon" by attempting to forestall the repossession,” 
and the creditor cannot say to Reuven: I am not legally answer- 
able to you since I am taking the field from Shimon. This is 
because Reuven can retort: What you take from him comes 
back to me: Since I guaranteed the sale and will ultimately have 
to compensate Shimon, you cannot claim that I am not a legal 
party in this matter. 


And there are those who say that even if Reuven sold Shimon 
the field with no guarantee, he can also join in the deliberations 
and attempt to forestall the repossession of the land. This is 
because Reuven can say to the creditor: It is not amenable to 
me that Shimon will have a grievance against me for having 
sold him land that was then repossessed. 


Abaye said: In a case where Reuven sold a field to Shimon with 
no guarantee, and it emerged that he had 


NOTES 


The law is that Reuven goes — ]21%1 bones xa KP: The 
Netziv, in his novellae on tractate Bava Kamma, claims that 
Reuven is legally obligated to assist Shimon, as this assistance 
to Shimon is included in the guarantee that Reuven provided 
to him. It appears that the wording of the Gemara supports 
this understanding, as it states: The law is, denoting an obliga- 
tion. However, the Ritva, in his commentary on this passage, 
expressly writes that this assistance does not constitute a legal 
requirement. This may be indicated by the Gemara's statement 
(93a): Show me the document of authorization and | will pay 
you. Rather, the Gemara’s intention is that Reuven has the 
right to provide such assistance. Rabbeinu Crescas Vidal agrees 
with the Ritva. 


That Reuven goes, etc.— 131 IX] boat: The early commen- 
taries discuss the following question extensively: What differ- 
ence does it make whether Reuven or Shimon litigates with the 
creditor? What advantage is there if Reuven does so? Rashi is of 
the opinion that Reuven can demand that the creditor take an 
oath confirming that he has not yet received payment for the 
debt. Alternatively, Reuven may have a counterclaim against 
the creditor that will cancel out the debt. Josafot and others 
question the first explanation since in any event, a creditor can- 
not extract payment from liened property without taking an 
oath. The author of Penei Yehoshua defends Rashi by pointing 
out a distinction between Reuven and Shimon: It is possible 
that if Reuven himself presents the claim against the creditor, 
the latter may be shamed into admitting the truth. The Rivan 
writes that Reuven can claim that the due date for the loan 
has not yet arrived. 

Tosafot offer an additional argument which only Reuven 
would be able to put forth: That the promissory note is a forg- 
ery. Other commentaries question this because it is obvious 
that the document would, in any event, be authenticated 
before the debt was repaid. Tosafot in Bava Kamma (8b) write 
that Reuven’s ability to take the creditor to court is relevant to 
cases in which Shimon has declared that he does not have any 
further evidence and is therefore banned by legal procedure 


from submitting any further evidence. This restriction would 
not apply to Reuven. Others explain that in this case, Shimon 
trusted the creditor and did not require him to take an oath; 
Reuven may still come and require him to take the oath. Alter- 
natively, Shimon may have agreed to accept the reliability of a 
particular individual without further litigation, whereas Reuven 
is not bound by this agreement. Some commentaries say that if 
he creditor must take an oath to Reuven with regard to some 
other matter, Reuven can require him to extend the oath to 
his matter as well. 

The Ramban suggests another possibility: Over the course 
of time, the price of the land changed, and now Reuven prefers 
o pay off his debt with cash rather than real estate. The Rosh 
offers yet another solution: It is possible for Reuven to insist 
hat the case be litigated by the High Court, whereas Shimon 
may be unable to travel there. 

A completely different opinion is offered by the author 
of Sefer Halttur, also cited by the Ramban and his students. 
The situation under discussion is one where Reuven defined 
this tract of land as designated repayment for that particular 
debt, and the purchaser enhanced the property. Under these 
circumstances, the purchaser cannot fend off the creditor with 
cash in order to keep the enhanced property. He must give up 
the property and then receive compensation from the credi- 
tor for his expenses related to enhancing the property, and 
compensation from Reuven for the value of the field including 
the enhancements. Reuven, however, can pay off the debt with 
cash, thereby saving himself from having to pay Shimon for his 
enhancements to the field, and saving Shimon the trouble of 
losing land that he took pains to enhance. The Ritva is of the 
opinion that this approach is the most correct. 

The Rosh cites Rabbi Yitzhak ben Mordekhai’s fairly simple 
explanation, that there is no legal difference between Reuven 
and Shimon. Rather, it is known that some people are more 
clever and experienced than others when it comes to present- 
ing their arguments in court. Should Reuven be the more 
experienced one, it is preferred that he handle the delibera- 
tions with the creditor. 


HALAKHA 

That Reuven goes and rescues Shimon — »¥5/21 (DN Sua 
mb: If Reuven sold a field to Shimon, even if he sold it without 
a guarantee, and his creditor then repossesses the field from 
Shimon, if Reuven so desires, he can take up the matter with 
the creditor, and the latter cannot object to his involvement by 
saying that he is not a legal party to the proceedings. This fol- 
lows the principle that the halakha is decided in accordance 
with opinions introduced by the phrase: There are those who 
say (Rambam Sefer Kinyan, Hilkhot Mekhira 19:9; Shulhan Arukh, 
Hoshen Mishpat 226:1). 
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HALAKHA 


As long as Shimon has not yet taken possession of 
it -^73 pint Kow “Y: If one purchases a parcel of 
land from another by means of one of the accepted 
methods of acquisition, but before he makes use of 
the land disputants arise to challenge the seller's own- 
ership of the property, the purchaser may cancel the 
sale, and the seller must refund his money. However, 
according to the Rosh, the purchaser can only renege 
on the transaction if he has not yet paid for the prop- 
erty (see Sefer Me‘irat Einayim). f the purchaser already 
made use of the land, even if he merely walked its 
perimeter and leveled it with the rest of the property, 
he can no longer withdraw from the transaction. It 
appears that this is the case even if the sale was guar- 
anteed, as the halakha generally follows statements 
introduced with the phrase: There are those who say 
(Rambam Sefer Kinyan, Hilkhot Mekhira 19:2; Shulhan 
Arukh, Hoshen Mishpat 226:5). 


LANGUAGE 
Sack [haita] - xy”: The Arukh explains this word 
to mean a skin that was normally used to carry wine 
or water. 
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disputants" i.e., individuals who dispute Reuven’s ownership of 
the field, as long as Shimon has not yet taken possession of it," 
he can renege on the deal. However, once he has taken possession, 
Shimon cannot renege on the deal, because at that point the seller, 
Reuven, can say to him: You agreed to a sack [haita]! of knots" and 
you received it, i.e., since you purchased the field with no guarantee, 
you understood that it was a risky investment. The Gemara asks: 
And from when is Shimon considered to have taken possession of 
the property?’ The Gemara answers: It is from when he walks the 
boundaries" of the land to inspect it. 


There are those who say that even if Reuven sold him the field with a 
guarantee, Shimon may not demand a refund immediately when he 
discovers that there are disputants, as Reuven can say to Shimon: 
Show me your document of authorization to repossess property 


from me, and I will pay you." 
MI S HN In the case of one who was married to three 
women and died and the marriage contract 
of this wife was for one hundred dinars and the marriage contract of 
this second wife was for two hundred dinars, and the marriage con- 
tract of this third wife was for three hundred, and all three contracts 
were issued on the same date so that none of the wives has precedence 
over any of the others, and the total value of the estate is only one 
hundred dinars, the wives divide the estate equally. 


NOTES 
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It emerged that he had disputants [asikin] - poy voy axye: The 
meaning of the term asikin is unclear. Some commentaries explain 
that creditors of Reuven came to repossess the field from the 
purchaser. The author of Sefer Halttur cites geonim who explain that 
asikin are individuals who dispute the seller's claim of ownership to 
the tract of land. In that case, the purchaser can claim that although 
he purchased the land with no guarantee and consequently took 
upon himself the risk that creditors may come and repossess the 
land from him, he did not take it upon himself to litigate with 
disputants (see Beit Yosef, citing Rabbeinu Yeruham). 


As long as Shimon has not yet taken possession of it — sow w 
ma prng: According to Rashi, this refers to a case where the 
purchaser has not yet paid for the property. Consequently, the 
purchaser is not the legal owner of the property, and Abaye's point 
is that although the Sages cursed one who reneges on a verbal 
pledge to carry out a transaction (see Bava Metzia 44a), that does 
not apply here, because the purchaser is backing out because of 
he concern that the property will be taken from him (Josafot; 
see Jalmidei Rabbeinu Yona). However, most early authorities (see 
Ramban and Ra’ah) explain that this refers to a case where the 
purchaser has already paid for the land, and Abaye's point is that 
even though he has already acquired it, he can still force the seller 
o take back his land and return the money. 

It is explained in the Sefer Halttur that while land is normally 
acquired with money or a deed, in this case, because the pur- 
chaser could be facing a potential loss, it was determined that the 
transaction would not be considered complete until the purchaser 
performs an act denoting ownership. 


A sack of knots — 9 KM: Rashi understood this to mean a 
sack full of knots. The Rivan interprets it as an empty, tied sack. In 
his commentary on tractate Bava Kamma (ga), Rashi explains that 


it is a tied sack full of air. This is also the interpretation of Rabbeinu 
Yehonatan. In the Nimmukei Yosefon Bava Kamma it is interpreted 
as a tied sack whose contents are unknown. 


And from when is Shimon considered to have taken possession 
of the property — ma pia Naxx: Tosafot wondered why this 
question is necessary here, as the halakhot of property posses- 
sion and acquisition are clearly delineated in a mishna in tractate 
Bava Batra (42a). They cite the opinion of the Rabbi Yitzhak ben 
Mordekhai, that what is being discussed here is not how the pur- 
chaser can acquire the property. Rather, although he has already 
acquired the property, he may still renege on the deal until he takes 
action to begin to tend to it, which demonstrates his intention to 
keep the property; it is this action that is being defined here. Many 
other early authorities (see Meiri) offer a similar explanation. 


Walks the boundaries — %2% wt: The commentaries suggest 
various explanations of this expression. Some explain it to mean 
that the purchaser walks around the boundaries of the field to see 
what kind of work needs to be done (Josafot). Others say that he 
repairs the boundary markers (Ritva). The Rif and Rambam explain 
that the neighboring field belongs to the purchaser as well, and 
he removes the boundary markers between the two fields in order 
to conjoin them. 


Show me your document of authorization to repossess prop- 
erty from me and | will pay you - $ Dwy FPV NNN: Once 
Shimon has taken possession of the field, he may not renege on 
the deal until the field is actually repossessed by Reuven's creditors, 
as it is not clear in advance that Reuven’s creditors will be granted 
the right to repossess the field. Once Reuven’s creditors legally 
repossess the field, the court must write a document authorizing 
Shimon to repossess property belonging to Reuven as compensa- 
tion for his loss. 
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If there were two hundred dinars" in the estate, the one whose 
marriage contract was for one hundred dinars takes fifty dinars, 
while those whose contracts were for two hundred and three 
hundred dinars take three dinars of gold each, which are the 
equivalent of seventy-five silver dinars. If there were three hun- 
dred dinars in the estate, the one whose marriage contract was for 
one hundred dinars takes fifty dinars, the one whose contract was 
for two hundred dinars takes one hundred dinars, and the one 
whose contract was for three hundred dinars takes six dinars of 
gold, the equivalent of one hundred and fifty silver dinars. 


Similarly, three individuals who deposited money into a purse," 
i.e., invested different amounts of money into a joint business 
venture: If they incurred a loss or earned a profit, and now choose 
to dissolve the partnership, they divide the assets in this manner, 
i.e., based upon the amount that each of them initially invested in 


the partnership. 
G E M A The Gemara asks about the halakha in the 
case where the estate has two hundred 
dinars, in which case the wife whose marriage contract was for one 
hundred dinars receives fifty dinars. Why should the wife whose 
marriage contract was for one hundred take fifty? She should 
have the right to collect only thirty-three and one-third dinars." 
Since her claim is only for the first hundred dinars, and all three 
women have an equal right to this first hundred, it stands to reason 
that it should be divided equally between the three of them. 


NOTES 


If there were two hundred dinars, etc. — 1) ON OW wy: This 
ruling is based on the assumption that each of the marriage 
contracts imposes a lien on a different amount of the husband's 
property, and each woman has a right to collect her share only 


from the amount of property tha 
tract. However, the details of the 
with this assumption, and conseq 
of Nehar Pekod had to interpre 
special case in which the proper 


is liened to her marriage con- 
mishna do not reconcile well 
uently Shmuel and Rav Ya'akov 
the mishna as addressing a 
y is divided in a non-standard 


way, either due to an agreement between the wives or due to 
the manner in which the property became available. 

Rav Sa’adia Gaon writes that there is a way to interpret the 
mishna in accordance with one uniform principle without hav- 
ing to rely on the solutions offered in the Gemara. He posits 
the following: Each woman whose marriage contract is either 
equal to or greater than the value of the estate divides the assets 
with the others based on the total number of women, while 
the amounts exceeding the value of the marriage contract are 
divided based on the respective ratios of the marriage contracts. 
Therefore, if the estate consists of just one hundred dinars, it is 
divided equally among the three wives, since the least valuable 
contract is equal to the value of the estate. If the inheritance 
consists of two hundred, the first hundred is divided equally 
among the wives, while the second hundred is split as follows: 
The first woman, whose marriage contract is one-sixth of the 
total amount owed to all the women for their marriage contracts, 
receives one-sixth of the amount above one hundred dinars, 
which is sixteen and two-thirds dinars, bringing her total to fifty 
dinars. The remainder of the second hundred dinars is divided 
equally between the other wives, which brings their totals to 
seventy-five dinars each. If three hundred dinars are available, a 
sum equal to the largest of the marriage contracts, they divide 
the entire sum based on their respective ratios: The first woman 
receives one-sixth, which is fifty dinars; the second receives one- 
third, which is one hundred dinars; and the third woman receives 
one-half, which is one hundred and fifty dinars. 


Similarly, three individuals who deposited money into a 
purse — pad Dony nw 12): The commentaries agree that 
in the case of dissolving a partnership, the partners divide the 
assets in proportion to their respective shares. However, this 
interpretation does not fit well with the word similarly in the 
mishna, which indicates that the partners divide their business 
assets in the same way that wives would divide their husband's 
estate. Rabbeinu Hananel explains that the word similarly in the 
mishna indicates only that the case of the business partners is 
similar to the case of the wives in that the assets are distributed 
based upon the amounts of their initial investments; however, it 
is not meant to indicate that the methods of dividing the assets 
are identical. 


Thirty-three and one-third dinars, etc. - 151 xom pobn: Mos 
of the commentaries follow the opinion of Rashi and the Rif, who 
explain that according to the mishna, each woman has a lien 
on a sum corresponding to the value of her marriage contract, 
but not on the entire estate. For this reason, when the estate is 
valued at one hundred dinars, the lien imposed by each marriage 
contract is for the entire sum, and all the women divide tha 
amount equally. When the estate is worth two hundred, all the 
women have a lien on the first hundred dinars, which are divided 
equally among them. 

However, the woman whose marriage contract was for only 
one hundred dinars has no claim on the estate's second hundred 
dinars, and that second hundred is divided equally among the 
other two women. Consequently, the first woman should receive 
thirty-three and one-third, and the others should each receive 
eighty-three and one-third. When the estate consists of three 
hundred dinars, the first wife still only receives thirty-three and 
one-third and the second wife eighty-three and one-third. The 
third wife receives one-third of the first hundred, one half of the 
second hundred, and the entire third hundred, adding up to a 
total of one hundred and eighty-three and one-third. 
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NOTES 

Where the wife whose contract was for two hundred writes, 
etc. — 151 NN Moya napia: According to the Ritva, the wife 
whose contract was for three hundred dinars must have also 
agreed to this arrangement, because she should not be forced 
to incur a loss due to the fact that another wife waived some of 
her own rights. The Meiri holds that since the third wife saw that 
the second wife consented and remained silent, it is as if she also 
agreed to relinquish some of her share. 
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Shmuel said: This is a case where the wife whose contract 
was for two hundred writes" a document to the wife whose 
contract was for one hundred dinars: I do not have any legal 
dealings or involvement with you with regard to the first 
hundred dinars. Since she relinquished her share in the first 
hundred dinars, only two claimants remain, the one whose 
contract was for one hundred and the one whose contract 
was for three hundred, and they divide it equally between 
them. 


The Gemara asks: If that is so, say the latter clause of that very 
same statement in the mishna, where it states that the wife 
whose contract was for two hundred and the one whose 
contract was for three hundred take three dinars of gold 
each. This is difficult, because the wife whose contract was for 
three hundred should be able to say to the wife whose contract 
was for two hundred: You have removed yourself from the 
first hundred dinars, and so you have a claim only against 
the remaining hundred. It should follow that the wife whose 
contract was for three hundred should take one hundred in 
total, fifty from the first hundred and fifty from the second 
hundred, and the one whose contract was for two hundred 
should receive only fifty, which is half of the second hundred. 


The Gemara answers: This is not so, because the wife whose 
contract was for two hundred can say to the wife whose con- 
tract was for three hundred: I have removed myself only from 
legal dealings or involvement, i.e., I have not completely 
relinquished my rights to the first hundred; I only agreed not 
to become involved in litigation with the wife whose marriage 
contract was for one hundred dinars. However, I maintain my 
rights to the first hundred dinars with regard to my involvement 
with you. Consequently, both women have equal rights to 
the remaining one hundred and fifty dinars, and they divide it 
equally between them. 


The mishna teaches that if there were three hundred dinars in 
the estate, the money is divided so that the wife whose marriage 
contract was for one hundred receives fifty dinars, the wife 
whose contract was for two hundred receives one hundred, and 
the one whose contract was for three hundred receives one 
hundred and fifty dinars. 


The Gemara asks: Why does the one whose contract was for 
two hundred receive one hundred dinars? She should have 
the right to receive only seventy-five. As Shmuel explained 
above, since she agreed not to litigate with the wife whose 
contract was for one hundred with regard to the first hundred, 
it turns out that she has a claim only for one hundred and fifty 
of the remaining sum, since she clearly has no rights at all to 
the third hundred; therefore, she should receive half of what 
she is suing for, which is seventy-five dinars. 


The Gemara answers that Shmuel said: The case is where 
the one whose contract was for three hundred writes a docu- 
ment to the one whose contract was for two hundred and to 
the one whose contract was for one hundred dinars: I have 
no legal dealings or involvement with you with regard to the 
first hundred dinars. Due to this agreement, the first hundred 
is divided between the wife whose contract was for one hun- 
dred and the wife whose contract was for two hundred, with 
each receiving fifty. The second hundred is divided between 
the wife whose contract was for two hundred and the wife 
whose contract was for three hundred. As a result of this, 
the wife whose contract was for two hundred ends up with a 
full hundred. The third hundred goes exclusively to the wife 
whose contract was for three hundred, bringing her total to one 
hundred and fifty dinars. 
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Rav Ya’akov of Nehar Pekod? said in the name of Ravina: The 
mishna is not referring to cases where one of the women waived 
her rights, but rather to cases in which they did not receive the 
inheritance all at once, but in installments; each time an install- 
ment became available, the women repossessed a portion of the 
estate. The first clause is referring to a case where there were two 
seizures of property, and the latter clause is similarly referring 
to a case where there were two seizures of property. 


The Gemara explains: The first clause of the mishna, where two 
hundred dinars were available, is referring to a case where there 
were two seizures of property, as seventy-five dinars became 
available at one time and one hundred and twenty-five dinars 
at another time. When the first installment became available, 
each of the women had an equal claim to the money and they 
divided it equally, each receiving twenty-five dinars. When the 
second installment became available, the woman whose contract 
was for one hundred dinars had a claim to seventy-five dinars, and 
received one-third of that amount, bringing her total to fifty. The 
other women also received an equal share of those seventy-five 
dinars, and divided equally the remaining fifty dinars, bringing 
their totals to seventy-five dinars apiece. 


The latter clause, where three hundred dinars were available, 
is also referring to a case where there were two seizures of 
property," as seventy-five dinars became available to them at 
one time and two hundred and twenty-five dinars at another 
time. 


It is taught in a baraita: This is the teaching of Rabbi Natan. 
Rabbi Yehuda HaNasi says: I do not agree with Rabbi Natan’s 
statement with regard to these women; rather, they divide the 
estate equally. ™ 


It was taught in the mishna: Similarly, three individuals who 
deposited money into a purse, i.e., invested different amounts 
in a joint business venture, divide the assets in a similar manner. 
Shmuel said: In a case of two individuals who deposited money 
into a purse, where this individual invested one hundred dinars 
and that individual invested two hundred, 


NOTES 


The latter clause is also referring to a case where there 
were two seizures of property, etc. — NDAN nwa Ko'p 
"131: When the first installment became available and each of 
the women had an equal claim to the money, they divided it 
equally, receiving twenty-five dinars apiece. When the second 
installment became available, the three women had an equal 
claim to seventy-five of the two hundred and twenty-five 
dinars, since the woman whose marriage contract was for 
one hundred still needs seventy-five dinars to complete the 
ull amount of her marriage contract. These seventy-five dinars 
were therefore divided equally between them, bringing the 
first woman's total to fifty dinars. The second woman, whose 
contract was for two-hundred dinars, had a claim to one hun- 
dred and seventy-five dinars. As stated above, she received 
wenty-five of the first seventy-five of the second installment. 
The remaining one hundred dinars are divided between the 
second and third wives, bringing the second woman's total to 
one hundred dinars. The final fifty dinars belong solely to the 
hird woman, whose marriage contract was for three-hundred 
dinars, bringing her total to one hundred and fifty dinars. 


Rather, they divide the estate equally - mwa nipin xdx: 
Rashi explains Rabbi Yehuda HaNasi’s statement in a straight- 
forward manner: The wives divide the estate equally, so that if 
three hundred dinars are available, each woman receives one 


hundred dinars. Once the first wife has received her entire 
payment, the rest of the money is divided equally among 
the other two wives. According to this opinion, Rabbi Yehuda 
HaNasi and Rabbi Natan disagree only with regard to the two 
latter cases relating to marriage in the mishna; however, in the 
first case, where the estate is valued at one hundred dinars, 
they both agree that all the wives receive an equal share of 
the estate. This is also the opinion of the Rif, who has a lengthy 
discussion on this topic, including a detailed explanation in 
Arabic. The Rambam accepts this opinion as well. 

Tosafot cite the opinion of Rabbeinu Hananel, who argues 
that dividing the estate equally is unjust. He interprets Rabbi 
Yehuda HaNasi’s statement to mean that each part of the 
estate is divided in the same manner, according to the pro- 
portional value of the marriage contracts. Consequently, the 
wife whose marriage contract is worth one hundred dinars 
receives one-sixth of the estate, the woman whose contract 
is for two hundred dinars receives one-third, and the woman 
whose contract is for three hundred receives one-half of the 
estate. Once the first woman's contract has been fully paid, the 
remainder is divided among the other two women. According 
to this approach, Rabbi Yehuda HaNasi disputes the opinion 
of Rabbi Natan only in the first two cases, but not in the third 
case mentioned in the mishna. 


BACKGROUND 
Nehar Pekod — “ipa 773: Nehar Pekod was a town located on 
the Tigris River. It was situated north of Ctesiphon, which was 
the imperial capital of the Parthian and Sasanian Empires. 


Location of Nehar Pekod 


HALAKHA = ——— 
They divide the estate equally - mwa mipbin: If a man was 
married to four women, and the marriage contract of the firs 
was for one hundred dinars, that of the second was for two 
hundred, that of the third was for three hundred, and that o 
the fourth was for four hundred, and all of the contracts were 
signed on the same date, and the man died and there are insuf- 
ficient funds to pay out all of the marriage contracts, his estate 
is distributed in the following manner: The funds are divided 
equally among all the women until the woman whose contrac 
is worth the least has been paid in full. The remainder of the 
money is divided equally among the remaining women unti 
the woman whose contract is worth two hundred has been 
paid in full, etc. The same halakha of distribution applies where 
a person had several creditors, none of whom have precedence 
over the others, and the individual did not have sufficient funds 
to pay all of them. The halakha was decided in accordance 
with the ruling of Rabbi Yehuda HaNasi, as interpreted by the 
Rif (Rambam Sefer Nashim, Hilkhot Ishut 17:8, Sefer Mishpatim, 
Hilkhot Malve VeLoveh 20:4; Shulhan Arukh, Even HaEzer 96:18, 
Hoshen Mishpat 104.10). 
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HALAKHA 


Two individuals who deposited money into a purse, etc. — 
^D D Duny DW: In a case of multiple business partners 
who invested varying sums of money into a joint venture, 
and over time they either earned profits or suffered losses, 
hen the earnings or the losses are shared equally among 
hem and not in proportion to their initial investments. If 
hey purchased an ox for slaughter and actually slaughtered 
it, they would divide the money in proportion to their ini- 
ial investments. However, if they sold it for slaughter, the 
profit or loss is shared equally among them. This ruling is in 
accordance with the opinions of Shmuel and Rav Hamnuna. 
t is explained in the Kesef Mishne that this is because the 
Gemara raised a question in opposition to Rabba’s opinion; 
although it resolved the question, the simple reading of the 
Tosefta is in accordance with the opinion of Rav Hamnuna 
(Rambam Sefer Mishpatim, Hilkhot Sheluhin VeShutafin 4:3; 
Shulhan Arukh, Hoshen Mishpat 176:5). 
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The earnings are divided equally — pend 327: Rashi 
ouches upon the reason for this halakha as do other early 
authorities, most of whom relied on the discussion cited in 
he Jerusalem Talmud, which explains as follows: In all cases 
comparable to that of the ox purchased for plowing, the prof- 
its are split equally, because the ox would not exist without 
he investment of the minor partner. The Jerusalem Talmud 
provides a comparable example of partners who purchased a 
arge jewel that a single investor alone would not have been 
able to afford. The problem becomes more complex when 
investors enter a partnership and purchase merchandise that is 
comprised of separate units that can be separated and divided 
between the investors. The dispute between Rabba and Rav 
Hamnuna relates to this type of partnership. It is explained in 
the Jerusalem Talmud why one could argue that two partners 
should divide the assets equally even in such a case. First, one 
does not necessarily earn more when dealing with more expen- 
sive items, as the turnover for cheaper items is higher than for 
more expensive ones, and in the time it takes to sell the more 
expensive merchandise one can sell a greater quantity of less 
expensive goods and earn the same profit. Furthermore, the 
partner who provided the smaller financial investment may be 
amore qualified salesman and, all in all, contribute just as much 
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NOTES 


the earnings are divided equally." 


Rabba said: Shmuel’s statement stands to reason in a case where 
they bought an ox for plowing and it was used for plowing, and 
now they wish to divide the earnings from the work of the ox. 
Since each part of the ox is necessary in order to plow, each part- 
ner’s contribution is equally necessary. However, in a case where 
they purchased an ox for plowing, but it was used for slaughter 
and they wish to divide their income from the sale of the meat, this 
partner takes his portion according to his monetary investment 
and that partner takes his portion according to his monetary 
investment. And Rav Hamnuna said: Even in a case where they 
purchased an ox for plowing and used it for slaughter,’ the 
earnings are divided equally. 


The Gemara raises an objection to Rabba’s statement from the 
following Tosefta: In the case of two individuals who deposited 
money into a purse," i.e., invested in a joint business venture, this 
one invested one hundred dinars and that one invested two hun- 
dred, the earnings are divided equally. The Gemara comments: 
What, is it not referring to the case of an ox that was purchased 
for plowing and was used for slaughter, and it is a conclusive 
refutation of the opinion of Rabba? The Gemara responds: No, 
the Tosefta is referring only to the case ofan ox that was purchased 
for plowing and used for plowing. 


The Gemara asks: But in the case of an ox purchased for plowing 

and used for slaughter, what is the opinion of the Tosefta; is it that 
this partner takes his portion according to his monetary invest- 
ment and that partner takes his portion according to his mone- 
tary investment? If so, rather than teaching the latter clause of 
that same Tosefta, which reads as follows: If this partner purchased 

oxen with his own funds and that partner also purchased oxen 

with his own funds, and they became mixed when the two own- 
ers entered a joint business venture, this partner takes his portion 

according to his monetary investment and that partner takes his 

portion according to his monetary investment, it should teach a 

different case. 


to the business as the partner who provided the larger financial 
investment. Additionally, two individuals working together 
and assisting each other can often accomplish more than one 
working alone. 

In the Jerusalem Talmud there is also a discussion about 
whether the implied conditions of a business partnership are 
that the earnings are divided equally among the partners unless 
there are mitigating factors, in accordance with the opinion of 
Shmuel, or whether the earnings are divided in proportion to 
each partner's initial investment, unless stated otherwise. 


Even in a case where they purchased an ox for plowing and 
used it for slaughter - apa9} miyn mwmd viw ag: The 
early commentaries disagree with regard to the correct under- 
standing of Rav Hamnuna’s opinion (see Ritva). Some hold that 
he reason Rav Hamnuna cited the case of an ox purchased 
or plowing was in order to emulate Rabba's wording, but Rav 
Hamnuna would hold that the income is divided equally even if 
hey had originally purchased an ox for slaughter. Others argue 
hat Rav Hamnuna's wording is precise, and that he differenti- 
ates between a case where the ox was originally purchased for 
plowing and one where it was originally purchased for slaugh- 
er. Ifit was purchased for plowing, then even when the owners 


decide to slaughter it, the money is divided equally. However, 
if the ox was initially purchased for slaughter, it demonstrates 
their intent to share the profits in proportion to their invest- 
ments. According to all opinions, the partners may stipulate 
from the outset that they will split the profits in proportion to 
their respective investments. In the Jerusalem Talmud, with 
regard to a case where the partnership is forced upon the indi- 
viduals rather than formed of their own free will, e.g., where an 
ox belonging to a third party gored their oxen, in which case the 
ox that gored may be paid to the two of them as compensation 
for the damage, the case is treated as if they initially agreed to 
split the assets in proportion to their shares. 

Even among the commentaries who hold that Rav Ham- 
nuna would rule that the ox is divided equally even if it was 
originally purchased for slaughter, there is a dispute about the 
details of this ruling. According to Rabbeinu Hananel, the Rif, 
and the Rambam, the money is split equally only when the 
ox was sold alive; but if it was slaughtered and the meat was 
sold, the earnings are divided in proportion to the monetary 
investment of each partner. The same is true with regard to any 
merchandise that can be divided. Conversely, the Rosh and the 
Ra’ah are of the opinion that the money is split evenly in any 
event. This is also the opinion of the Ritva. 
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The Gemara explains: Let the Tosefta distinguish and teach within the 
case of the first clause itself, as follows: In what case is this statement 
said, that the earnings are divided equally? In the case of an ox pur- 
chased for plowing and used for plowing, but in the case of an ox 
purchased for plowing and used for slaughter, this partner takes his 
portion according to his monetary investment and that partner takes 
his portion according to his monetary investment. Since the Tosefta 
did not make that distinction, it appears that it is dealing with both 
cases. 


The Gemara answers: That is indeed what the Tosefta is saying: In 
what case is this statement said? In the case of an ox purchased for 
plowing and used for plowing, but in the case of an ox purchased 
for plowing but used for slaughter, it becomes like a case where 
this partner purchased oxen with his own funds and that partner 
purchased oxen with his own funds, and they became mixed when the 
two owners entered a joint business venture. The halakha in such a case 
is that this partner takes his portion according to his monetary invest- 
ment and that partner takes his portion according to his monetary 
investment. 


The Gemara presents another proof: We learned in the mishna: 
Similarly, three individuals who deposited money into a purse, i.e., 
invested different amounts of money into a joint business venture: If 
they incurred a loss or earned a profit" and now choose to dissolve 
the partnership, they divide the assets in this manner, i.e., based upon 
the amount that each of them initially invested in the partnership. 


What, is it not that when the mishna says: They incurred a loss, it 
means that they incurred an actual loss, and when it says: They earned 
a profit, it means that they earned an actual profit, and it says that 
they divide the assets proportionally and not equally? This poses a 
difficulty for Shmuel, who is of the opinion that they should divide 
the assets equally. 


Rav Nahman said that Rabba bar Avuh said: No, when the mishna 
says they earned a profit, it means that they received new dinars, i.e., 
coins, in place ofthe old ones they had started with, and these new coins 
were of greater value than the original ones. Similarly, when it says that 
they incurred a loss, it means that they received defective coins useful 
only for a wound.’ When they were dividing the money between 
themselves, they found some old coins, which had become rusty or 
invalidated by the government and therefore lost some or all of their 
value and were good for nothing other than scrap metal. When dividing 
the coins they are left with, they do so in proportion to their monetary 
stakes, but this does not apply to the actual profits they earned. 


MI SHNA In the case of one who was married to four 


women and died, the woman he married first 
precedes the woman he married second" in claiming her marriage 
contract, the second precedes the third, and the third precedes the 
fourth. And the first wife takes an oath to the second that she has 
taken nothing from the jointly owned properties of the estate in an 
unlawful manner, and the second takes an oath to the third, and 
the third to the fourth. The fourth wife is paid her share without 
having to take an oath. Ben Nanas says: Should she gain this advantage 
merely because she is last? After all, she too is being paid from property 
that would otherwise go to the orphans. Rather, she too is not paid 
without an oath. 


However, if all of the marriage contracts were issued on the same day," 
whichever wife's marriage contract precedes that of another, even by 
a single hour, has acquired the right to be paid first. And so, the 
practice in Jerusalem was that they would write the hours" when the 
documents had been signed on the documents, in order to enable 
the document holder to demonstrate that his or her document pre- 
ceded that of another. Ifall the contracts were issued in the same hour 
and there is only one hundred dinars from which to pay all of them, 
all of the women divide the money equally. 
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HALAKHA 


They incurred a loss or earned a profit - nma 
ymin ix: In cases where partners conducted 
business using shared funds, the profits and 
losses are divided equally between them. How- 
ever, if they did not spend the money and stil 
have the exact coins that were invested, but the 
government has changed their value, the coins 
are divided accordingly based on the initia 
investment of each partner. 

The Rema writes, based on the Tur, that i 
they entered into a business venture involving 
produce, and this produce is still intact, it should 
certainly be split proportionally (Rambam Sefer 
Mishpatim, Hilkhot Sheluhin VeShutafin 4:3; 
Shulhan Arukh, Hoshen Mishpat 176:5). 


The woman he married first precedes the 
woman he married second, etc. — MiVKYI 
^) maw mgtip: If someone was married to 
many wives and died, the wives claim their 
marriage contracts in the order in which they 
were married. Each wife claims her share only 
after taking an oath. The wife he married last 
will only be able to collect her settlement from 
what remains in the estate after the shares are 
distributed to those who preceded her, and she 
too is required to take an oath, in accordance 
with the opinion of ben Nanas (Rambam Sefer 
Nashim, Hilkhot Ishut 17:1; Shulhan Arukh, Even 
HaEzer 96:16). 


If all of the marriage contracts were issued 
on the same day — nx ova faa mine vn: 
If the various marriage contracts were written 
on the same date, or the same hour, in places 
where it is customary to note the hour, the 
women divide the estate equally, because in 
this case none of the wives takes precedence 
over another (Rambam Sefer Nashim, Hilkhot 
Ishut 17:3; Shulhan Arukh, Even HaEzer 96:17). 


BACKGROUND 


Coins useful only for a wound [tzunita] - 
NOVY NM PADK: Apparently, tzinit, or tzunita, is 
a swelling or an infected wart on the sole of the 
foot. A coin applied to such an area served to 
prevent chafing. Contact with the metal itself 
may have helped to heal the wound. Even today, 
various powdered metals are used for healing 
wounds. In the Jerusalem Talmud, however, 
it is explained that tzinit means gout, a very 
painful condition usually affecting the joints of 
the toes. 


NOTES 


And so the practice in Jerusalem was that 
they would write the hours — pania v1 73) 
nyt Dha: According to Talmidei Rabbeinu 
Yona, it can be concluded from here that in a 
place where the custom is that the hours are not 
written in the document, no notice is taken of 
the hours at all. Therefore, even if one is certain 
that the writing of one document preceded the 
writing of another by an hour or two, it makes 
no difference, and all documents issued on that 
day are assumed to create a lien on the property 
beginning from the end of that day. 
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HALAKHA 


What the later creditor has collected, he has not col- 
lected - 7133 x maw ma: If an individual owes money 
to multiple creditors, the creditors collect from him in 
the order that the debts were incurred. If a later creditor 
collects payment of a debt in the form of real estate prior 
to the creditors that preceded him, and the debtor does 
not have enough money to pay back all his creditors, the 
earlier creditors may repossess the property that the later 
creditor has taken as payment. The halakha follows the 
first opinion cited in the mishna; the later geonim agreed 
with this ruling as well (Maggid Mishne; Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 20:2; Shulhan Arukh, 
Hoshen Mishpat 104:1). 


The orphans with regard to whom the Sages said... 
include adult orphans - Din sax Din»: One does 
not collect payment from the estate of a debtor after 
his death without taking an oath. This applies even if 
the debtor's heirs are adults. This is in accordance with 
the opinion of Abaye the Elder and the conclusion of 
the Gemara in tractate Gittin, sob (Rambam Sefer Mish- 
patim, Hilkhot Malve VeLoveh 14:1; Shulhan Arukh, Hoshen 
Mishpat 108:17). 


NOTES 


We are concerned that perhaps she will deplete 
[takhsif] the field — Dam xag jw»ma: Rashi explains 
that the concern is that the fourth wife, who is not 
required to take an oath, will understand that her hold 
on the field is tenuous and will consequently decide to 
take maximum advantage of it in the short term, which 
will cause damage to the field. The Ramban finds this 
approach difficult because it indicates that the Sages 
require her to take an oath merely in order to trick her 
into thinking that she has a secure hold on the field, 
which is not true because the earlier wives can repos- 
sess her field if necessary. Instead, the Ramban explains 
that any one of the wives can prevent the fourth wife 
from taking the field because she may need to repos- 
sess it from her, and the fourth wife might ruin it in the 
interim. However, once the fourth wife takes the oath 
and then takes possession of the field, the other wives 
can no longer prevent her from holding on to it until 
a third party actually repossesses property that one of 
the earlier wives has taken. The Ra’ah interpreted the 
matter in a similar way. Alternatively, Rav Sherira Gaon 
explains that the word takhsif is from the same root as 
kisufa, meaning shame. The Gemara means to say that 
we are concerned about embarrassing the other women 
by forcing them to take an oath while the fourth wife is 
exempt from this requirement. 
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GE M ARA The Gemara asks: With regard to what 


do the first tanna and ben Nanas disagree? 
Shmuel said: 


The case is where it is discovered that one of the fields in the estate 
is not his field, e.g., the husband had stolen it from someone else. 
Consequently, it is likely that the field will be repossessed, and if it 
is used to pay the marriage contract of one of the first three wives, 
that wife stands to lose out. And they disagree with regard to 
a creditor whose promissory note was dated later than that of 
another creditor, and yet he collected his debt before the other 
creditor, leaving nothing for the other creditor to collect. This 
is parallel to the case of the wives if the fourth wife collects her 
marriage contract and then one of the earlier wives loses the field 
she has been paid. 


The first tanna holds that what the creditor has collected, he has 
not fully collected, i.e., he will have to give up the property he 
collected so that the creditor with the earlier promissory note can 
collect his debt. Similarly, if the property given to one of the first 
three wives is repossessed and there is nothing left for her to collect, 
the fourth wife will have to relinquish the property that she had 
been paid to accommodate the wife who preceded her. 


And ben Nanas holds that what the creditor has collected, he has 
collected, i.e., it is not taken from him in order to pay the earlier 
creditor. Consequently, according to the first tanna, there is no need 
for the fourth wife to take an oath before she collects the property, 
because whatever she collects can be taken from her in order to pay 
the other wives. According to ben Nanas, since the property the 
fourth wife collects cannot be taken from her, she must take an oath 
that she is collecting this property legally in order to ensure that 
none of the other wives will lose out because of what she collects. 


Rav Nahman said that Rabba bar Avuh said: Everyone agrees that 
what the later creditor has collected, he has not collected," i.e., it 
may be repossessed by the earlier creditor. Rather, they disagree 
here as to whether we are concerned that perhaps she will deplete 
the field’ and cause its value to depreciate. 


One Sage, ben Nanas, holds that we are concerned that perhaps 

she will deplete the field. If she is not required to take the oath, she 

will understand that her hold on the land is uncertain, as it is pos- 
sible that one of the other wives will repossess it. Consequently, she 

will try to reap the maximum benefit from the field in the short term 

without investing in the field for the long term, and thereby deplet- 
ing the field. The Sages therefore imposed an oath upon the fourth 

wife. And one Sage, the first tanna, holds that we are not con- 
cerned that perhaps she will deplete the field and we can assume 

that it will retain its original value. Therefore, there is no reason to 

impose an oath upon the fourth wife. 


Abaye said: There is a practical difference between them, the 
first tanna and ben Nanas, with regard to the ruling of Abaye the 
Elder, as Abaye the Elder taught: The orphans with regard to 
whom the Sages said that one cannot collect property from them 
without taking an oath include adult orphans," and, needless to say, 
orphans who are minors. Even adult orphans are not necessarily 
aware of the business affairs of their parents, and one can easily press 
claims against the estate that take advantage of their ignorance. 
Therefore, anyone who wishes to collect money from the estate is 
required to take an oath. 
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The first tanna does not accept the ruling of Abaye the Elder and 
therefore holds that the fourth wife does not have to take an oath 
when collecting her marriage contract. And ben Nanas accepts the 
ruling of Abaye the Elder and therefore holds that the fourth wife 
must take an oath before collecting part of the estate. 


§ Rav Huna said: In a case of two brothers or two partners" who 
have legal proceedings against another individual, and one of 
them went to attend to the legal proceedings against him and 
lost, the other brother or partner cannot say to the litigant: I am 
not legally answerable to you, i.e., I am not bound by the verdict 
because I was not represented in the legal proceedings. Rather, the 
brother or partner who appeared in court is considered to have 
acted as his agent. 


The Gemara relates that Rav Nahman once happened to come to 
Sura. They asked him: What is the halakha in a case like this one 
presented by Rav Huna, where only one of the two brothers or 
partners attends the court proceedings? 


He said to them: It is taught in a mishna: The woman he married 
first takes an oath to the woman he married second, the second 
to the third, and the third to the fourth. But it does not teach that 
the first wife takes an oath to the third or the fourth. What is the 
reason? Is it not due to the fact that when the second wife requires 
the first to take an oath, she is acting as the third wife's agent as well, 
since they both share the same concern regarding the first wife? 


The Gemara responds: Is it comparable? There, in the case of the 
mishna, an oath to one is equal to an oath to one hundred," and 
there is no need for the first wife to take multiple oaths about the 
same matter. Here, however, in the case of the brothers or business 
partners, the second brother or partner can say: Had I been there, 
I would have presented a more convincing claim. 


The Gemara notes: We said that this doubt is taken into account 
only if the second brother or partner is not in town" when the legal 
proceedings take place. However, ifhe is in town, he should come 
to court to participate in the legal proceedings, and if he fails to do 
so, it is clear that he is content to allow his brother or partner to 
represent him in court. 


§ It was stated that in a case of two deeds that are issued, i.e., dated, 
on the same day," e.g., where an individual gave or sold the same 
item to two different people, Rav said: They divide it between 
them, as it is impossible to determine who it belongs to, and 
Shmuel said: The item is awarded according to the discretion 
[shuda]' of the judges. 


The Gemara asks: Shall we say that Rav said his ruling in accor- 
dance with the opinion of Rabbi Meir, who said that signatory 

witnesses on the document effect the transaction?" Here, since the 

seller or the giver of the field did not ask the signatory witnesses to 

note the exact time, it implies that he wished to give it to two people, 
but did not want to reveal that he was giving it to both of them. 


NOTES 


Signatory witnesses on the document effect [karti] the 
transaction — M1 man "Ww: The main discussion with regard 


to this issue, including the interpretation of the word karti, 


literally, to cut, appears in the context of the halakhot of bills 
of divorce. Rabbi Meir holds that the bill of divorce takes effect 
when the witnesses sign the document, even though it has 
not yet been physically handed over to the woman. Although 
the document does need to be handed to her, this need not 
be done in the presence of witnesses. According to Rabbi 
Elazer, the bill takes effect when it is given to the woman in 
the presence of witnesses, and the only reason that witnesses 
are required to sign the document is to prevent people from 
contesting the authenticity of the divorce by claiming that it 


is forged. This same debate applies with regard to other types 
of contracts and documents as well. 

Tosafot have a long discussion in which they explain, in 
different ways, the connection between the opinion of Rav, 
who holds that if two documents were issued on the same 
day the property is divided equally, and the opinion of Rabbi 
Meir. The Ra’ah explains that according to Rabbi Meir, the 
document does not take effect until it is transferred to the 
other party, but at that point it takes effect retroactively from 
the time it was signed. Consequently, if two documents were 
signed on the same day, it is apparent that they were meant 
to take effect simultaneously, and this is why both parties split 
the field. 


HALAKHA 

Two brothers or two partners — *9mw IM nN YIN: In the 
case of brothers who have not yet divided their father's estate, 
or partners in a joint business venture, if one brother or part- 
ner presses legal charges against another individual, he is 
considered to be doing so on behalf of all the brothers or all 
the partners. This applies even if he did not obtain special 
permission from the other brothers or partners, in accordance 
with the opinion of Rav Huna (Rambam Sefer Kinyan, Hilkhot 
Sheluhin VeShutafin 3:3; Shulhan Arukh, Hoshen Mishpat122:9). 


An oath to one is equal to an oath to one hundred - myag 
mead maw any: If two partners had a claim against a third 
party, and one of the partners sued him and forced him to 
take an oath in court, and he took the oath and was exempted 
from having to make any kind of payment, the second partner 
cannot sue him again and force him to take an oath a second 
time. This is because an oath to one is equal to an oath to one 
hundred (Shulhan Arukh, Hoshen Mishpat 176:24). 


We said this only if the second brother or partner is not 
in town — xmoa MPR KYT Yy pas Nhy: If two partners 
have a claim against a third party and one of them sues him, 
he can sue for the full amount and does not need special 
permission from the other partner to do so. Furthermore, the 
second partner cannot say that had he been in court he would 
have offered other arguments and won the case, as the other 
itigant can say to him: Why did you not come to court and 
present your claims? Therefore, if the second partner was out 
of town at the time of the court case, he can sue the other 
itigant in order to present his arguments, and he need not 
agree with the arguments of the first partner. For this reason, 
a disputant may refuse to go to court with the first partner 
alone unless that partner has authorization from the other 
partner to represent both of them. 

The Rema rules that all of the above applies when the 
partners are the ones suing a third party. However, if the part- 
ners are being sued and only one of them appeared in court, 
the other can argue that the verdict is not binding because 
the partner acted independently without his authorization 
(Ra‘avya). Similarly, if the partner who came to court said that 
he has no further evidence, or if the court ruled in accordance 
with the other litigant, the partner who was absent from the 
case may offer further evidence and demand that the case 
be reopened (Rosh). See Shakh, where it is noted that the 
Rosh's ruling differs from the Rambam's, and that the opinion 
of the Rosh is not accepted as the final halakha in this matter 
(Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 3:3; Shulhan 
Arukh, Hoshen Mishpat 122:9, 176:25-26). 


Two deeds that are issued on the same day - niww nw 
IN oA DN: If two documents, either bills of sale or 
deeds of gifts, for the same piece of property are issued on the 
same day, the matter is subject to the discretion of the judges 
and they can decide to award the property to whomever 
they choose. This ruling is in accordance with Shmuel and is 
based on the principle that in monetary matters, the halakha 
is generally ruled according to the opinion of Shmuel and not 
that of Rav (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 
5:6; Shulhan Arukh, Hoshen Mishpat 240:3). 


LANGUAGE 


Discretion [shuda] - XTW: Just as the early commentaries 
were divided as to the halakhic meaning of this term, so too, 
were they divided as to its linguistic meaning. According to 
Rashi, who uses this interpretation in his halakhic opinion, 
shuda is related to the root shin, dalet, alef, which means to 
throw. According to Josafot, it is a shortened form of shohada, 
meaning bribery; the guttural letter is contracted, as is the 
case in several places in the Babylonian Talmud, due to Baby- 
lonian influence. Its meaning here would therefore be that 
the judges may issue their decision without explanation, as 
though they had received some benefit from one of the par- 
ties. A strong proof for this interpretation is the fact that in a 
parallel discussion in the Jerusalem Talmud (Ketubot10:5), also 
in the name of Shmuel, the expression appears with the word 
shohada instead of shuda. 
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HALAKHA 


Witnesses of the transmission effect the transaction — 1 
M Myo: If an individual wrote two deeds to two different 
people pertaining to the same property, with the purpose of 
selling the property or giving it as a gift, and if one of them 
brought witnesses who testified that the deed was handed 
to him first, he is considered to have acquired the property. 
This is in accordance with the opinion of Rabbi Elazar, who 
holds that witnesses of the transmission effect the transaction 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 5:7; Shulhan 
Arukh, Hoshen Mishpat 240:4). 


The halakha is in accordance with the opinion of Rabbi Ela- 
zar with regard to bills of divorce — pwa wy aD n: 

Although the Sages required that a bill of divorce be ‘signed 
by witnesses, the main component of the legal procedure 
of divorce is effected when witnesses observe the bill being 
transmitted to the recipient. If there were signatory witnesses 
but no witnesses to the transmission of the bill of divorce to 
its intended recipient, some authorities still validate the bill of 
divorce after the fact. However, some geonim hold that it is 
invalid even after the fact. In general, unless known otherwise, 
it can be assumed that a signed bill of divorce was properly 
transferred in the presence of witnesses (Tur, based on Rosh). 
If there were witnesses to the transmission of the bill of divorce 
but no signatory witnesses, it is valid according to all opinions. 
This ruling is in accordance with Rabbi Elazar since both Rav 
and Shmuel follow his ruling with regard to bills of divorce 
(Rambam Sefer Nashim, Hilkhot Geirushin 1:15; Shulhan Arukh, 
Even HaEzer 133:1). 
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And Shmuel said his ruling in accordance with the opin- 
ion of Rabbi Elazar, etc. - 151 Wyby "a1 vax bnw: The 
Ritva explains as follows: According to Rabbi Meir, if two deeds 
hat had the same date were given to two recipients at the 
same time, both recipients acquire rights to the property at 
he same time. If they were given to their recipients at different 
imes on the day they were written, the one who received his 
deed first acquires rights to the property. If they were given at 
different times on a later date, both recipients acquire rights 
o the property retroactively from the end of the day when 
he deeds were issued. Consequently, since it is not known 
whether the deeds were given at the same time or at different 
imes, or whether they were given on the day they were written 
or on a later date, and in most of the scenarios, both recipients 
would acquire rights to the property, it makes sense to divide 
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And Shmuel said his ruling in accordance with the opinion of 
Rabbi Elazar," who said that witnesses of the transmission effect 
the transaction," i.e., the act of transferring the legal document to 
the beneficiary causes the transaction to take effect. Therefore, the 
fact that the two documents bear the same date is of no conse- 
quence because the documents were presumably not given to their 
beneficiaries simultaneously, and the property belongs exclusively 
to the individual who received his document first. Consequently, 
there is no reason to divide the property. 


The Gemara responds: No, it is possible to say that everyone holds 
in accordance with the opinion of Rabbi Elazar, and here they 
disagree about the following: Rav holds that in a case of a doubt 
that cannot be resolved with regard to monetary law, division is 
preferable, and Shmuel holds that leaving the decision to the 
discretion of the judges is preferable." 


The Gemara asks: Can you really establish that the opinion of 
Rav is in accordance with the opinion of Rabbi Elazar? Didnt 
Rav Yehuda say that Rav said: The halakha is in accordance 
with the opinion of Rabbi Elazar with regard to bills of divorce?" 
And Rav Yehuda related further: When I said this halakha in 
the presence of Shmuel, he said: The halakha is in accordance 
with the opinion of Rabbi Elazar even with regard to other legal 
documents as well. By inference, it is apparent that Rav holds 
that with regard to other legal documents, no, the halakha is 
not in accordance with Rabbi Elazar. Rather, it is clear that Rav 
holds in accordance with the opinion of Rabbi Meir, and Shmuel 
holds in accordance with the opinion of Rabbi Elazar. 


The Gemara raises an objection from a baraita: In the case of 
two deeds that are issued dated the same day, the recipients of 
the deeds divide the property equally. Is this not a conclusive 
refutation of the opinion of Shmuel? The Gemara answers that 
Shmuel could have said to you: In accordance with whose opin- 
ion is this baraita? It is in accordance with the opinion of Rabbi 
Meir, and I said my opinion in accordance with the opinion of 
Rabbi Elazar. 


The Gemara continues to ask: If this baraita is in accordance with 
the opinion of Rabbi Meir, say the latter clause of that same 

baraita: Ifhe wrote a deed to one individual and then transmitted 
it to another individual, the one to whom the deed was trans- 
mitted has acquired the property. If the baraita is following the 

opinion of Rabbi Meir, why did the latter individual acquire 

the property? Didn’t Rabbi Meir say that the signatory witnesses 

on the document effect the transaction and not the witnesses to 

its transmission? 


NOTES 


the property between the two recipients. Consequently, the 
Gemara suggests that Rav agrees with the opinion of Rabbi 
Meir. 

Conversely, according to Rabbi Elazar, since the transaction 
takes effect when the deed is given to the recipient, if the 
deeds are given after the date on which they were written, 
they are thereby invalidated, because the date specified in the 
deed is earlier than the date of the transaction. Therefore, there 
are only two possibilities: Either the deeds were given to the 
recipients simultaneously, in which case both of them acquire 
rights to the property, or the deeds were given one after the 
other, in which case only the first recipient acquires rights to 
the property. Since there is a high likelihood that only one of 
the recipients has acquired rights to the property, the matter is 
left to the discretion of the judges. 


And Shmuel holds that leaving the decision to the discretion 
of the judges is preferable — ROY 2979 KTW 329 Sxvnwn: 


The Rosh explains the rationale for each side of this debate: Rav 


holds that division of the property is preferable because this 
ensures that the rightful owner receives at least a portion of 
he property. Shmuel is of the opinion that it is better to leave 
he matter to the discretion of the judges, since in this way the 
chances are high that the true owner will receive the entire 
property, whereas if it is divided, the true owner will definitely 
ose half of what he deserves. 
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The Gemara responds: The baraita cited above is entirely in 
accordance with the opinion of Rabbi Elazar. However, there is 


a dispute between tanna’im with regard to money whose owner- 
ship is uncertain, as it is taught in a baraita: In a case where an 
individual sent a sum of money to another via a messenger, 
and by the time the messenger arrived, the intended recipient 
had died, and in the meantime, the individual who had sent 
the money also died, the tanna’im disagree about what to do 
with the money. The Rabbis say: The heirs of the sender and 
the heirs of the intended recipient should divide the money." 
And here, in Babylonia, they said: The third party, i.e., the 
messenger, can do as he pleases" with the money, a ruling that 
is comparable to the solution of leaving the decision to the 
discretion of the judges. 
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The Gemara relates that the mother of Rami bar Hama wrote 
a deed in the morning transferring ownership of her property 
to Rami bar Hama, and in the evening she wrote another deed 
transferring her property to another of her sons, Mar Ukva bar 


Rami bar Hama came before Rav Sheshet and the latter estab- 
lished his right to the property. Mar Ukva, his brother, came 
before Rav Nahman and the latter established his right to 
the property. Rav Sheshet came before Rav Nahman and 
said to him: What is the reason that the Master did this, i.e., 
why did you issue this ruling? Rav Nahman said to him: And 
what is the reason that the Master did this, i.e., why did you 


rule as you did? 
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Rav Sheshet said to him: Because Rami bar Hama’s deed pre- 
ceded that of Mar Ukva. Rav Nahman said to Rav Sheshet: Is 
that to say that we are sitting in Jerusalem," that we write the 
hours on our legal documents? The halakha is that in any place 


where the hours are not recorded on legal documents, it does 
not matter when during the day a document was written. Rav 
Sheshet asked Rav Nahman: But what is the reason that the 
Master did this, ruling as you did? Rav Nahman said to him: It 
was the discretion of the judges, i.e., I ruled this way since it 
seemed to me that this is the way the mother wanted it. 
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Rav Sheshet said to Rav Nahman: I also applied the principle 
of the discretion of the judges and ruled as I did. Rav Nahman 
said to him: One response to your point is that Iam a judge," 
and the Master is not a judge, as Rav Sheshet did not serve in 


the official capacity of a judge. Furthermore, at the outset, you 
did not arrive at your conclusion for this reason, but due to 
your own theory with regard to the dating of the documents, 
which proved to be incorrect. 


Rami bar Hama and Mar Ukva bar Hama - vai 7a 32 %27 
xan 1a x29: These two brothers were both Torah scholars and 
were also both sons-in-law of Rav Hisda. It appears that Rami bar 
Hama was the older of the two and the greater Torah scholar. He 
was known for his sharpness, and it was even said that at times 
he overlooked details due to this attribute. He would frequently 
keep company with the great scholars of the previous generation 
and became their disciple-colleague. He was most frequently 


Is that to say that we are sitting in Jerusalem — poy WK 
jan: If two deeds were written on the same date awarding 
the same property to two different individuals in a place where 
the time of day when the document was written is recorded 
on the document, the time is taken into account, and the 
individual whose deed was written first is awarded the prop- 
erty. In a place where the time of day is not recorded in the 
document, the decision is left to the discretion of the judges, 


PERSONALITIES 


HALAKHA 


to be found in the company of his father-in-law, Rav Hisda, as 
well as Rav Nahman and Rav Sheshet, who valued him greatly 
and spoke his praises often. His debates with Rava were numer- 
ous. After his death, Rava married his widow, the daughter of 
Rav Hisda. 

The teachings of Mar Ukva bar Hama, who was sometimes 
called Rav Ukva bar Hama, are also mentioned several times in 
the Talmud. 


in accordance with the opinion of Rav Nahman (Rambam Sefer 
Kinyan, Hilkhot Zekhiya UMattana 5:6; Shulhan Arukh, Hoshen 
Mishpat 240:3). 


I am a judge — X37 XIX: Some say that only an expert judge 
can apply the legal principle of the discretion of the judges (Tur 
citing Rabbeinu Hananel; Shulhan Arukh, Hoshen Mishpat 240:3, 
and in the comment of Rema). 


NOTES 


The Rabbis say: The heirs of the sender and the heirs of 
the intended recipient should divide the money, etc. — 
napib Dyis Daam: This case, which is discussed 

more extensively in tractate Gittin (14b), hinges on the 

following point: When the sender gives the money to his 

messenger and tells him to give the money to a particular 
individual, does the messenger acquire the money on 

behalf of the intended recipient, in which case, if the 

recipient dies before receiving the money, the money 
belongs to the recipient's heirs? Or, perhaps the messen- 
ger does not acquire it on behalf of the intended recipient, 
and therefore, if the recipient dies, the messenger must 
return the money to the sender or to the sender's heirs. 


The third party can do as he pleases — when arom 
mwy»: The Ritva proves from here that discretion of the 
judges, as explained by Rabbeinu Tam, means that the 
judges award the money to whomever they please, for 
whatever reason, similar to the messenger, who may 
give the money to whichever side he pleases. However, 
he Rivan accepts Rashi’s understanding of this principle, 
which is that the judges attempt to determine what the 
original owner actually wanted. The Rivan explains that 
his is what the Gemara means here as well: If the mes- 
senger estimates that the sender would have wanted him 
o give the money to the heirs of the intended recipient, 
he gives them the money. Conversely, if the messenger 
hinks that the sender would not have wanted him to the 
give the money to the heirs of the recipient, he gives the 
money to the heirs of the sender. 


That | am a judge, etc. — 131 X29" KINT: The early com- 
mentaries asked how Rav Nahman could say that Rav 
Sheshet was not a judge when it is known that he was 
one of the greatest scholars of his generation. Some 
explain that while Rav Nahman was an expert judge 
certified by the Exilarch, Rav Sheshet lacked this official 
certification (Rashi; Rid). Others suggest that Rav Nahman 
regularly adjudicated cases pertaining to monetary law, 
and therefore in this area he was more authoritative than 
Rav Sheshet (Ra’ah; see Rabbeinu Hananel). Alternatively, 
Rabbeinu Hananel explains that this case occurred in 
the area of Rav Nahman’s jurisdiction, and therefore Rav 
Sheshet should not have become involved. The Meiri 
explains that since Rav Sheshet was blind, he was dis- 
qualified by Torah law from serving as a judge unless both 
claimants willingly accepted his jurisdiction. Although it 
is possible that he could have directed one of his students 
o formally serve as the judge and issue the ruling, he 
himself could not have served as a judge. 

Rabbeinu Hananel, based on the opinion of Rav Paltoi 
Gaon, concludes from this incident that only an expert 
judge is allowed to employ the discretion of the judges; 
not every court is able to employ this legal principle. 
Rabbeinu Hananel further writes that there is a tradi- 
ion that the discretion of the judges is only applied in 
matters relating to real estate. This tradition is recorded 
by the geonim as well. Tosafot, however, disagree with 
his tradition. 
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NOTES 

Those two deeds, etc. — 131 IW "A TIA: Rashi explains 
hat these were two bills of sale for the same property. The 
Rosh explains that these were both promissory notes, and 
here was enough property left in the debtor's possession 
o pay back only one of the loans. The Ra’ah states that 
he Gemara can be understood according to either of the 
above explanations, and that there is no halakhic difference 
between them. He writes further, citing Rabbi Shlomo min 
HaHar, that it is even possible to say that the document 
dated for the fifth of Nisan was a bill of sale while the other 
one was a promissory note. 


Perek X 
Dafos5 Amuda 


HALAKHA 


One who was married, etc. — 13) 1a TT "3: In a case 
of one who had two wives and sold his field, and the first 
wife gave up her right to repossess it from the purchaser 
and affirmed this waiver with a valid act of acquisition, if 
the husband then died or divorced both his wives and was 
not in possession of other properties, the second wife may 
repossess the sold property from the purchaser. The first 
wife can then repossess it from the second wife, since her 
lien predates that of the second wife. Subsequently, the 
purchaser may repossess the field from the first wife, since 
she transferred her rights to him by means of her waiver. 
This cycle continues until they agree to a compromise 
(Rambam Sefer Nashim, Hilkhot Ishut 17:12; Shulhan Arukh, 
Even HaEzer 100:4). 


LANGUAGE 

Cycle [halila] - ayn: This word is interpreted similarly 
to the word mahol, which is something found in a circle 
that continuously turns, e.g, dancers who continuously 
turn around in a circle. Likewise, in this case, the legal 
rights of each party would continuously supersede those 
of another and forestall a settlement until they come to 
a compromise. 
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The Gemara relates another incident in which an individual wrote 
two deeds about the same piece of property: There were these two 
deeds" that came before Rav Yosef. In one deed, it was written 
that the owner of the field sold it to a particular individual on the 
fifth of Nisan, and in the other one it was written that he sold the 
same property to someone else in Nisan, without specifying on 
which day in Nisan the sale took place. Rav Yosef established that 
the one whose deed said the fifth of Nisan had the right to the 


property. 


The other claimant said to Rav Yosef: Should I lose? After all, it 
is possible that my deed was written prior to the other deed. Rav 
Yosef said to him: You are at a disadvantage, because there is no 
specific date in your deed, allowing one to say that your deed is 
from the twenty-ninth of Nisan. Since you have no way to prove 
otherwise, the property is awarded to the one who has a more 
specific date recorded in his deed. 


The man said to him: Let the Master write me 


a document of authorization to repossess liened property of 
the seller from anyone who purchased property from him from 
the first of the month of Iyyar and on. Rav Yosef said to him: A 
purchaser can say to you: Your deed is from the first of Nisan, so 
that the field that you purchased is rightfully yours and it is the 
other man, whose deed was dated on the fifth of Nisan, who took 
it illegally. Therefore, you should take possession of that field rather 
than repossessing other property. 


The Gemara asks: If so, what is his remedy? The Gemara answers: 
Let the deed holders write a document of authorization to each 
other. If the individual whose deed was written on the fifth of 
Nisan authorizes the other individual to repossess property on his 
behalf, then he will be able to repossess property sold after the end 
of Nisan, because regardless of when his deed was written and 
whose deed was written first, he now has the right to repossess 
liened property. 


MI S HNA In a case of one who was married" to two 


women and sold his field, and the wife 
whom he married first wrote to the purchaser: I do not have 
any legal dealings or involvement with you, then the second 
wife, who did not relinquish her claim to repossess this property, 
may appropriate the field from the purchaser as payment of 
her marriage contract. This is because the property was liened for 
the payment of her marriage contract before it was sold to this 
purchaser. Then, the first wife can appropriate the field from the 
second as payment for her marriage contract, since her marriage 
contract predates that of the second wife. The purchaser can then 
appropriate the field from the first wife, due to the fact that she 
relinquished her rights vis-a-vis the purchaser. They continue to 
do so according to this cycle [halila]'’ until they agree on a com- 
promise between them. And so too, with regard to a creditor, 
and so too, with regard to a female creditor. 


NOTES 


They continue to do so according to this cycle - avn ninimi: through all these proceedings. Rather, the mishna means that 


The Ritva, quoting Rabbeinu Shimshon, says that the mishna 


since the parties have the legal right to keep repossessing the 


does not mean that the cycle where one repossesses the prop- field from each other, the court immediately suggests that they 


erty from the other is actually repeated again and again, as 


find a compromise. 


there is no reason to trouble the court and the litigants to go 
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GEMA The Gemara asks: And if the first wife 

wrote this to him, what of it? Isn’tit taught 
in a baraita: One who says to another, e.g., if a field is jointly owned 
and one partner says to the other: I have no legal dealings or 
involvement with regard to this field, or: I have no connection 
to it, or: I have withdrawn from it, has said nothing, as such 
declarations have no legal validity. The Gemara answers: With 
what are we dealing here? It is a case where he acquired it from 
her possession by performing an act of acquisition in order to 
validate her relinquishing the field, in which case her statement is 
legally valid. 


The Gemara asks: And if they acquired it from her, what of it? Let 
the woman say afterward: I did it only to please my husband, as I 
saw that he wished to sell the field and I did not want to quarrel with 
him, but I did not mean it seriously. Didn’t we learn in a mishna 
(Gittin ssb): If one purchased property from a man, even ifhe later 
went back" and purchased rights to that property from the man’s 
wife, the transaction is nullified? Apparently, the wife can say: I 
did it only to please my husband but did not mean it, and that claim 
is accepted. 


Rabbi Zeira said that Rav Hisda said: This is not difficult: This 
mishna here is in accordance with the opinion of Rabbi Meir, and 
that mishna in tractate Gittin is in accordance with the opinion of 
Rabbi Yehuda. 


As it is taught in a baraita: In a case where a husband wrote a bill 
of sale to one purchaser, but his wife did not sign it for him because 
she did not agree to the sale, and later he sold a different property 
to a second purchaser, and this time his wife signed the bill of sale 
for him," the halakha is that she has lost the settlement promised 
to her in her marriage contract in the event that the husband is left 
without property from which she can collect; this is the statement 
of Rabbi Meir. According to Rabbi Meir, not only is the wife unable 
to sue the second purchaser after she signed his deed, but she cannot 
sue the first buyer either since he can say to her: When I purchased 
the field, I left you a field from which you could have collected, and 
you brought this loss upon yourself. 


Rabbi Yehuda says that she can say: I did it only to please my 
husband but did not mean to ratify the second sale either; and you, 
what claim do you have against me? 


The Gemara asks: Is it possible that Rabbi Yehuda HaNasi, the 
redactor of the Mishna, presented the unattributed mishna here in 
accordance with the opinion of Rabbi Meir and presented the 
unattributed mishna there in accordance with the opinion of 
Rabbi Yehuda? Such a dichotomy is unlikely. 


Rav Pappa offered another answer to the question and said: The 
mishna here is referring to a divorcée who wrote a note to the 
purchaser relinquishing her rights to the field after her divorce, and 
everyone agrees that her statement is binding, as she cannot claim 
to have acted in order to please her husband. 


Rav Ashi said: It is all in accordance with the opinion of Rabbi 
Meir, and Rabbi Meir states his opinion there only ina case where 
the husband sold property to two different purchasers," as they can 
say to her: If it is true that you acted only in order to please your 
husband, you should have done so with regard to the first pur- 
chaser and not just the second. However, in a case where there is 
only one purchaser, even Rabbi Meir concedes that she can claim 
to have acted only out of the desire to please her husband. And the 
mishna here is referring to a case where the husband previously 
wrote a bill of sale to another purchaser and the wife did not ratify 
the sale, and the second time he sold a property she did ratify the 
sale. Consequently, even Rabbi Meir concedes that the woman 
cannot claim that she acted only in order to please her husband. 


HALAKHA 


If one purchased property from a man, even if he 
later went back, etc. — 131 TIM) WNT p nip: Ifa 
husband sold or gave away land to which his wife has 
rights, either because she brought it to the marriage, 
or because he added it to the marriage contract, or 
because he designated it as the property from which 
the marriage contract would be paid, then even if 
she subsequently agrees to the sale and even if the 
purchaser acquired her share of the rights from her, 
the transaction is void, as the wife can argue that she 
only agreed in order to please her husband (Rambam 
Sefer Nashim, Hilkhot Ishut 17:1, Sefer Kinyan, Hilkhot 
Mekhira 30:3; Shulhan Arukh, Even HaEzer 90:17). 


Only in a case where the husband sold property 
to two different purchasers — ninip? wa xox: Ifa 
husband sold property and asked his wife to Waive 
her right to repossess it from the purchaser, and she 
refused to do so, and then later he sold other prop- 
erty and his wife waived her right to repossess it from 
the purchaser, she is no longer able to repossess the 
second piece of property. She is unable to claim that 
she waived her rights in order to please her husband, 
since by refusing her husband's request with regard 
tothe first sale, she demonstrated that she is capable 
of refusing him. This is in accordance with the opin- 
ion of Rabbi Meir as well as Rav Ashi, since he is the 
last of the amora‘im (Rambam Sefer Nashim, Hilkhot 
Ishut 17:11; Shulhan Arukh, Even HaEzer 90:17). 


NOTES 


He sold to a second purchaser and his wife signed 
the bill of sale for him, etc. - 13145 Tan wh: The 
commentaries and halakhic authorities explained 
hat Rabbi Meir’s rationale here is simple: Since the 
woman did not sign for the first purchaser, she has 
already demonstrated that she is capable of refusing 
her husband's request and not pleasing him; it is 
herefore clear that when she signs for the second 
she does so of her own volition. The Rivan explains 
he rationale behind Rabbi Yehuda’s ruling as follows: 
The woman can claim that after her husband asked 
her to sign once and she did not give in, were she 
o refuse his request a second time it would lead to 
animosity between them. 
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HALAKHA 


One does not collect a debt from liened property, 
etc. — 19) DTW DDIN PII PX: A creditor may 
not collect from liened property if he is able to collect 
from unsold property. This is the case even if the unsold 
lands are of inferior quality and the liened properties 
are of intermediate or superior quality (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 19:2; Shulhan Arukh, 
Hoshen Mishpat 111:8). 


If an individual borrowed from one creditor and sold 
his property to two purchasers — 7372) INN p2 mb 
pw) vD): In the case of one who borrowed money 
rom one individual and then sold his property to two 
different people, and the creditor waived his right to 
repossess the property sold to the second purchaser, 
he forfeits his right to repossess the property sold to 
he first purchaser as well. This is because the first pur- 
chaser can claim: | left you a place from which you 
could collect your debt, i.e., the property later sold to 
he second purchaser; now you have gone and caused 
yourself a loss. However, if the creditor waived his right 
o repossess the property sold to the first purchaser, he 
can still collect from the second. 

If a husband sold property and the wife did not 
waive her lien on it, and he then went and sold land to 
another purchaser, and this time the woman agreed to 
waive her lien, she can no longer appropriate the land 
from the second purchaser. Josafot say that she can 
still collect from the first purchaser and that her case 
is not comparable to that of a creditor, while other 
authorities (Rashi) rule that she cannot collect from 
the first purchaser (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 19:8; Shulhan Arukh, Hoshen Mishpat 
1181, Even HaEzer 100:3). 
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§ We learned in a mishna elsewhere (Gittin 48b): One does not 
collect a debt from liened property" that has been sold to a third 
party where there is unsold property available, even if the unsold 
property is of inferior quality. A dilemma was raised before the 
Sages: Ifthe unsold property became blighted and is no longer of 
sufficient value to pay off the debt, what is the halakha? Would the 
creditor be allowed to repossess liened property that has been sold 
to a third party? 


Come and hear a solution to this dilemma based upon the following 
baraita: In a case where a husband wrote a bill of sale to one 
purchaser, but his wife did not sign it for him, and later he sold a 
different property to a second purchaser and his wife signed the 
bill of sale for him, the halakha is that she has lost the settlement 
specified in her marriage contract in the event that the husband 
is left without property from which she can collect; this is the 
statement of Rabbi Meir. 


Now, if it should enter your mind that in a case where the unsold 
property became blighted the creditor would be able to repossess 
liened property, then even though she lost her ability to collect her 
marriage contract from the second purchaser, she should at least 
be able to collect from the first purchaser, because she never relin- 
quished her right to the property he purchased. Although there was 
unsold property left at the time that the first purchase was made, 
that property is inaccessible to her because she relinquished her 
right to it. Consequently, her inability to repossess property from 
the first purchaser indicates that it is not possible to repossess liened 
property in the event that unsold property is blighted. 


Rav Nahman bar Yitzhak said: It is possible to explain that what 
Rabbi Meir meant when he said: She has lost her marriage contract, 
is that she has lost her rights from the second purchaser alone, but 
not from the first. 


Rava said: There are two responses with which your statement can 
be rejected. One is that the expression: She has lost, indicates that 
she has lost her rights entirely, even with regard to the first pur- 
chaser. And furthermore, it is explicitly taught in a baraita: If an 
individual borrowed from one creditor and sold his property to 
two purchasers" and the creditor wrote a note to the second pur- 
chaser saying: I do not have any legal dealings or involvement with 
you, he has no claims toward the first purchaser either. This is 
because the first purchaser is able to say to the creditor: I left you 
a place from where to collect your debt, since when I purchased 
the land, unsold property still remained in the debtor’s possession, 
and therefore you have no claims against me. 


The Gemara rejects the attempt to solve the dilemma with regard 
to collecting from liened property when the unsold property was 
blighted: There, in the case of a woman or man who wrote to the 
second purchaser: I do not have any legal dealings or involvement 
with you, it is he who causes a loss to himself by his own direct 
action of signing away his rights. It cannot be proven what the 
halakha would be in the case of a blighted field, where the reason 
he cannot make use of the field is not due to his own action. 


Rav Yeimar said to Rav Ashi: 


NOTES 


There, it is he who causes a loss to himself - Ppa YPX ONT 
7a: Rashi explains that this answer was offered by Rava and is 
a continuation of his opinion. However, Josafot object to Rashi’s 
explanation, arguing that if that had been the case, it would 
have been appropriate to preface this last remark with the word: 


However. The difference between the explanations has halakhic 
ramifications. In the Sefer Halttur, an early version of this passage is 
cited, which includes the phrase: However, Rava said. The author of 
that work is of the opinion that even without that phrase, however, 
the intention of the Gemara is to report this answer citing Rava. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek X 
Dafos5 Amud b 


Kaa KTTT DÙ boa DWYN KT) 
sw aan KDT mb awT 
soap XOX PW anh wp pw 

iayo mY ana BST 


ATPNWDIN PDD NIT DIS N O17 


— WPT VAY NOYTIOT VT WIT [V2 
gana) wi) wane x? 


Mow -I I PINYIN x37) 
Tayvan 


DY spams PY DY aN ae 
PR i np bya -= Hen Way) 
orbs bya pipna pine”) 


TUDI NNT NaH NTT 9D — N3 
- 339 preys ty b PN) 
237 127 inipon TA wx wT 
nw) px six fea 1a iyaw 721 

por WY T KYN 


IPR MAN YT PI YEN TOK 172) 
sion TSY ;wwAT M -DW pwr 
bobna 1a jyaw a9 wona 


ANNP TREY KUIT WNP N 


But it is a daily occurrence that courts permit creditors to collect 
from liened property in cases where the unsold property became 
ruined, asin the case ofa certain man who mortgaged his orchard 
[pardeisa]" to another person for ten years, thereby allowing the 
latter to consume the produce as payment of the loan that the owner 
of the orchard owed him. After five years the orchard grew old 
and no longer produced as it once did. The creditor came before 
the Sages to argue his claim, and they wrote him a document 
of authorization to repossess liened property from those who 
purchased land from the debtor after the giving of the loan. This 
proves that if unsold property becomes unproductive, a creditor 
may collect his debt from liened property. 


The Gemara answers: There too, it was they, the purchasers, who 
brought this loss upon themselves since they know that an 
orchard tends to age. Therefore, they should not have purchased 
the land from the debtor because they should have realized that 
there was a chance that he would be unable to pay offhis debt with 
the fruits of the orchard, and the creditor would repossess the land 
they were purchasing. 


The Gemara concludes: And the halakha is that if unsold property 
became blighted," the creditor may repossess liened property that 
has been sold to a third party. 


Abaye said: If a man said to an unmarried woman: My property is 
hereby bequeathed to you, and after you die it will pass to so-and- 
so, and the woman went and married" someone and then died, her 
husband takes possession of the property and is considered a pur- 
chaser, i.e., it is as if the woman sold him the property. And the 
individual that the man had designated to receive the property after 
you, i.e., after the woman, receives nothing in a case where there 
is a husband. This is because during the time that the property 
belongs to the woman it is hers completely, and all transactions she 
performs are considered valid. Consequently, her husband, who is 
considered a purchaser, may keep the property after her death. 


The Gemara asks: In accordance with whose opinion did Abaye 
rule? The Gemara answers: In accordance with the opinion of this 
tanna, as it is taught in a baraita that if one says: My property is 
hereby bequeathed to you, and after you die it will pass to so-and- 
so, and the first beneficiary entered, i.e., took possession of the field, 
and sold it, the second beneficiary has the right to repossess that 
property from the purchasers upon the death of the first benefi- 
ciary. This is the statement of Rabbi Yehuda HaNasi, who holds 
that the first beneficiary had the right to use the property, but not 
to permanently transfer it to someone else. Rabban Shimon ben 
Gamliel says: The second beneficiary has a claim only to that 
which the first beneficiary left in his possession" and did not trans- 
fer to anyone else. Abaye ruled in accordance with the opinion of 
Rabban Shimon ben Gamliel. 


The Gemara asks: And did Abaye actually say so? Didn’t Abaye 
himself say: Who is a wily, wicked person?" One who gives his 
fellow advice to sell his property in accordance with the ruling 
of Rabban Shimon ben Gamliel in order to prevent the second 
beneficiary from taking possession of the property. 


The Gemara answers: Did he say that the woman should be advised 
to marry in order to deprive the second beneficiary? He said his 
ruling with regard to a case where the woman married because it is 
the way of the world that a woman gets married. She did not do this 
in order to deprive the second heir of his property; it is merely a 
consequence of the fact that she did get married that her properties 
ended up in her husband's possession. 


LANGUAGE 


Orchard [pardeisa] — x919: This word, which appears 
in the Bible in the Song of Songs (4:13) and Nehemiah 
(2:8), apparently derives from the Old Persian paridaida, 
which literally means enclosure but refers to a garden 
or orchard. 


HALAKHA 


Unsold property became blighted — »33 pany 
yn: Ifa debtor's unsold fields were blighted, the credi- 
or can repossess property that the debtor has sold, 
because once the fields are ruined it is as if they do 
not exist. This applies even if the creditor did not col- 
ect payment for his debt immediately on the date 
designated for repayment (Rashba). 

This halakha applies only if the fields were ruined. 
However, if they were stolen, the creditor cannot repos- 
sess property the debtor has sold, because it is likely 
hat the robbers will eventually be caught and then 
he will be able to collect his debt from unsold property 
(Rashba). If the debtor converted to another religion 
and now the creditor is unable to collect from him 
according to the laws of the non-Jewish courts, he 
is entitled to repossess property that the debtor has 
sold to others (Rosh; Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 19:2; Shulhan Arukh, Hoshen Mishpat 
1112-13). 


My property is hereby bequeathed to you, and after 
you die it will pass to so-and-so, and the woman 
went and married - nen ray aiha pansy PYD: 
If an individual on his deathbed said to an unmarried 
woman: My property is hereby bequeathed to you, and 
after you die it will pass to so-and-so, and she went 
and married someone, her husband is considered as 
hough he purchased the property, and the second 
beneficiary receives nothing. The same halakha applies 
if the woman sold these properties and then died in 
her husband's lifetime: The properties remain in the 
possession of the purchaser. 

However, if the first beneficiary was a married 
woman, and she sold the property and later died, the 
second beneficiary can appropriate the land from the 
husband, in accordance with Abaye’s second statement 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 12:12; 
Shulhan Arukh, Hoshen Mishpat 248:8). 


The second beneficiary has a claim only to that 
which the first beneficiary left in his possession — jx 
pws www ma Kby nw: If a person on his death- 
bed said: | hereby bequeath my property to so-and- 
so, and after him it shall pass to so-and-so, the first 
beneficiary is not permitted to sell the property ab 
initio, he may consume the produce until his death, at 
which point the second beneficiary takes possession 
of the property. If the first beneficiary transgressed this 
guideline and sold or gave away some of the property, 
the second beneficiary loses his claim to that part 
of the property. This follows the opinion of Rabban 
Shimon ben Gamliel, in accordance with the general 
principle that the halakha follows the rulings of Rabban 
Shimon ben Gamliel in his disputes with other Sages 
(Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 12:3, 
8-9; Shulhan Arukh, Hoshen Mishpat 24811, 3). 


A wily, wicked person — Orv yw: One who counsels 
another to sell property that he received under the 
stipulation that after his demise it should pass to some- 
one else, is considered a wicked person, in accordance 
with the statement of Abaye (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 12:3, 8-9; Shulhan Arukh, 
Hoshen Mishpat 248, 3). 
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NOTES 


He spoke to her when she was already married - v2% 
TRW Kew mtb: Some commentaries prove from the 
Gemara here that when one gives a gift of a field to a mar- 
ried woman, the intent of the giver is that although her 
husband is entitled to the produce, the field should actually 
belong to the woman alone. Consequently, the principle 
that a husband acquires whatever his wife has acquired is 
not applied (see Shulhan Arukh, Hoshen Mishpat 248:8 and 
Sefer Meirat Einayim). 


HALAKHA 


And so too in a case where a creditor sells to two pur- 
chasers — ninip? nw ain bya 12): If a debtor sold fields, 
whose combined value is equal to his debt, to two purchas- 
ers, and his creditor waived the right to repossess property 
from the second purchaser, he can still repossess the field 
sold to the first purchaser. The first purchaser can then 
repossess the field sold to the second purchaser, and the 
creditor can then repossess that property from him. The 
second purchaser can then take back from the creditor the 
field that he had purchased. The first purchaser may then 
repossess it again. This cycle continues until the parties 
reach a compromise. This is in accordance with the Gemara 
as interpreted by Rashi. 

The same halakha would apply if the debt was for one 
hundred dinars and the debtor sold two fields for one hun- 
dred dinars each to two separate purchasers, the credi- 
tor had waived his right to repossess the land sold to the 
second purchaser, and it was later discovered that the field 
purchased by the first had not truly belonged to the debtor. 
The same applies if the field sold to the first purchaser had 
been designated to serve as the repayment of a loan to 
a previous creditor. In such cases, the first purchaser can 
repossess the land sold to the second purchaser, the second 
creditor can repossess it from him, and the second pur- 
chaser can repossess it from the creditor, until they reach 
a compromise (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 19:8, and Maggid Mishne there; Shulhan Arukh, 
Hoshen Mishpat 118:2-4). 
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The Gemara presents another statement of Abaye with regard to 

this subject: And Abaye said: If one says to a married woman: 
My property is hereby bequeathed to you, and after you die it 
will pass to so-and-so, and she sold the property and subse- 
quently died, the husband can repossess the property from the 

purchasers. Because he himself is considered a purchaser, he is 

the first purchaser in line, and is therefore entitled to repossess 

property from other purchasers. And the individual originally 
designated to receive the property after you, i.e., after the woman, 
can repossess the property from the possession of the husband 

since he had the right to receive the property after the woman. 
And then the purchaser may repossess it from the possession 

of the individual designated to receive it after you, since he pur- 
chased it from the first beneficiary, i.e., the woman. Finally, the 

property is established in the possession of the purchaser. 


The Gemara asks: In what way is this case different from that 
which we learned in the mishna: They continue to do so accord- 
ing to this cycle until they agree on a compromise between 
them? The Gemara answers: There, in the case of the mishna, 
they all stand to incur a loss, as the purchasers paid money for 
their property and the woman has a monetary claim to collect her 
marriage settlement. Here, it is only the purchaser who stands 
to incur a loss, as he paid for the property, while the others 
received it as a gift. 


Rafram went and stated this halakha before Rav Ashi and then 
asked him: Did Abaye actually say this? Didn’t Abaye say: If a 

man said to a woman: My property is hereby bequeathed to you, 
and after you die it will pass to so-and-so, and the woman went 
and married someone, her husband is considered a purchaser, 
and the individual that the man had designated to receive the 

property after you, i.e., after the woman, receives nothing in a 

case where there is a husband. If the husband is considered to 

be a purchaser, why, according to Abaye’s second ruling, does the 

later purchaser receive the property? 


Rav Ashi said to him: There, in the case where the husband 
acquires exclusive rights to the property, it is where the original 
owner spoke to the woman while she was still unmarried, while 
here, in the latter case, he spoke to her when she was already 
married.’ What he is saying to her by making this statement 
even though she is already married and her husband is her heir, 
is that the individual designated to receive the property after 
you shall acquire the property, and your husband shall not 
acquire it. Consequently, the husband does not attain rights to 
this property. 


§ The mishna taught: And so too, with regard to a creditor, and 
so too, with regard to a female creditor. The Gemara explains this 
phrase based upon what was taught in a baraita: And so too, in 
a case where one owes one hundred dinars to a creditor and he 
sells property worth fifty dinars each to two purchasers." If 
the creditor waives his right to repossess the property from 
the second purchaser, he can still repossess the property from the 
first purchaser. The first purchaser can then repossess from 
the second purchaser, the creditor can repossess that property 
from the first purchaser, and the second purchaser can reclaim 
it from the creditor. This cycle continues until they reach a 
compromise. 


And so too, in the case of a female creditor, i.e., a woman who 
seeks to collect her marriage contract from her husband's estate, 
and two purchasers who purchased his property from him. 
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This chapter discussed the priorities in collecting payment for marriage contracts 
where there are several wives. It was determined that the woman whose marriage 
contract was written on an earlier date takes priority over the women who hold 
marriage contracts written on later dates. This halakha is similar to cases where 
an individual owes money to multiple creditors. The time of a document’s issue 
is determined according to the day, month, and year it was written. Documents 
written on the same day are considered as if they were written at the same time, 
unless they were issued at a location where it was customary to explicitly state the 
hour of issue as well. 


This order of priorities exists only when all the wives are still alive or when they are 
all deceased. However, if one wife is alive and another is deceased, the one who is 
alive collects her marriage settlement as a creditor and takes priority over the sons 
of the wife who is deceased, whose claim to their mother’s marriage settlement is 
through the halakhot of inheritance. 


There is a range of opinions with regard to a case where the marriage contracts are 
not of equal value and none of the wives takes priority over the others. Most of 
the authorities were of the opinion that the holder of the marriage contract of the 
lowest value ends up receiving the highest percentage of her claim, while the holder 
of the marriage contract of the highest value collects more than the others only after 
the others have collected the full amounts of their claims. Conversely, in the case of 
partners who invested different amounts in a joint business endeavor and decide 
to dissolve their partnership, they split the assets and profits in proportion to the 
amounts they invested. 


With regard to the stipulation in the marriage contract that each male offspring 
inherits his mother’s marriage settlement, it was determined that this stipulation 
applies only when there was a surplus of one dinar, in the form of real estate, belong- 
ing to the estate after deducting the amounts owed for each of the marriage contracts. 
If such a surplus does not exist, the biblical laws of inheritance cannot be left com- 
pletely unfulfilled. Consequently, the sons divide the entire estate equally among 
themselves. Furthermore, this stipulation in the marriage contract applies only to 
property already in the estate and does not apply to potential property expected 
in the future. 


In a case in which one of the wives waived her lien on her husband's property vis-a- 
vis a particular creditor, a situation is created where several counterclaims exist that 
cannot be resolved unless the parties agree to a compromise. 


Summary of 
Perek X 
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This chapter deals primarily with the ways in which a widow collects payment of 
what is due her from her late husband’s property. In principle, a widow is entitled to 
receive two financial benefits from her late husband’s estate. The first is sustenance, 
which is provided only in cases where the husband died after the couple was fully 
married, not only betrothed. The second is payment of her marriage contract. A 
widow is entitled to sustenance only as long as she has not collected payment of her 
marriage contract. Once she has collected payment, her husband’s heirs have no 
monetary obligation toward her. 


The central issue concerning the widow’s collection of payment and marriage con- 
tract is the process by which she can collect payment. When the husband’s heirs 
are adults, they allocate these payments to the widow. When they are minors, the 
widow must collect payment herself, and it is necessary to ascertain how and under 
what conditions she sells the estate’s property to receive her due. This leads to other 
questions relating to what happens in a case where the widow sells property for a 
price that is different from its market value: When would such a sale be valid; under 
what circumstances would it be void; and who bears the burden of responsibility in 
these situations? 


Another issue discussed in this chapter concerns cases where there is a halakhic 
problem with the marital relationship. In such cases, when is the woman entitled 
to a marriage contract? These issues and the secondary discussions that arise from 
treatment of them are the primary focus of this chapter. 


Introduction to 
Perek XI 
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A widow is sustained" from the property 
MISHNA 


of orphans. Her earnings belong to 
them," and they are not obligated to see to her burial." Her heirs, 
who inherit her marriage contract," are obligated to see to her 
burial. 


G E M ARA A dilemma was raised before the Sages: 


Did we learn in the mishna: A widow is 
sustained, or did we learn in the mishna: A widow who is sus- 
tained? There is a difference between the two versions. If we 
learned in the mishna: A widow is sustained, that means that 
every widow is sustained by her husband’s heirs. And the mishna 
is in accordance with the custom of the people of Galilee, who 
write a clause in the marriage contract stipulating that it is the 
widow's right to remain in her husband's house after his death and 
to be supported from his estate as long as she does not remarry. 
And it is impossible for the heirs not to give her sustenance. 


Or perhaps, we learned in the mishna: A widow who is sustained, 
meaning that not allwidows are sustained by their husbands’ heirs. 
And the mishna is in accordance with the custom of the people 
of Judea, who write a clause in the marriage contract stipulating 
that it is the widow’s right to remain in her husband’s house and 
be sustained by the heirs until they pay her marriage contract. And 
if they so desire, they can pay her marriage contract and then they 
need not give her sustenance any longer. 


HALAKHA 


A widow is sustained — m30) TIDY: A widow is entitled to 

receive her sustenance from the property of her husband's 
heirs as long as she does not remarry. This is the halakha even 

if this is not expressly stated in the marriage contract, as it is 
one of the basic conditions of the marriage contract. This hala- 
kha is in accordance with the conclusion of the Gemara on 

52b and 54a (Rambam Sefer Nashim, Hilkhot Ishut 18:1; Shulhan 

Arukh, Even HaEzer 93:3). 


Her earnings belong to them — whe my "wy: Any money 
earned by a widow belongs to her husband's heirs. The heirs 
cannot rid themselves of the responsibility to support her by 
telling her to keep her earnings and provide for herself. How- 


Her heirs, who inherit her marriage contract — wi wr 
anana: The syntax of this phrase is discussed earlier in the 
Gemara (81a). This phrase is used to stress that in the case 
of a woman who has several heirs, e.g., a widow awaiting 
evirate marriage, who bequeaths to both her children from 
a previous marriage and to the yavam, the responsibility for 
her funeral falls specifically to those heirs who will inherit her 
marriage contract. 

The Rambam concludes from here that the obligation 
or the widow's heirs to bury her is dependent on whether 
or not they actually receive the marriage contract. If for any 
reason her heirs do not receive the marriage contract and 
he money remains with the heirs of the husband, the latter 


NOTES 


ever, she can make this stipulation with them if she so desires. 
This ruling is in accordance with the mishna (Rambam Sefer 
Nashim, Hilkhot Ishut 18:6; Shulhan Arukh, Even HaEzer 95:1). 


They are not obligated to see to her burial — pa»n px 
anyapa: If a widow dies her husband's heirs are not respon- 
sible for her burial, rather, the heirs of her marriage contract 
are responsible for it. The Rambam holds that if she dies before 
taking an oath that she had not received payment of her mar- 
riage contract, her husband's heirs are responsible for her 
burial, but the Ra’avad, Tur, and Tosafot did not accept this 
ruling (Rambam Sefer Nashim, Hilkhot Ishut 18:6; Shulhan Arukh, 
Even HaEzer 89:4, 94:7). 


are responsible for her burial. This could occur, for example, 
in a case where the woman did not have the opportunity 
to take an oath that she had not received payment of her 
marriage contract. Other commentaries conclude from here 
that if no one inherited the marriage contract, for example, 
if the widow passed away without leaving any assets, then 
no one is obligated to pay for her burial, and she is buried 
with money from charitable funds. The Ra’avad and others 
disagree and explain that when the mishna speaks of those 
who inherit her marriage contract, it means those who 
are designated to inherit her marriage contract, even if in 
actuality they do not inherit it (see Shita Mekubbetzet, citing 
Talmid HaRashba). 
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Perek XI 
Daf96 Amuda 


HALAKHA 


Any lost article found by the widow she acquires for her- 
self - mayyy mix nwy: Any article found by a widow is 
legally hers and the heirs have no rights to it, in accordance 
with the opinion of Shmuel (Rambam Sefer Nashim, Hilkhot 
Ishut 18:8; Shulhan Arukh, Even HaEzer 95:4). 


Tasks that a widow performs for the heirs - niaxda 
pei) max mwipw: All of the tasks that a wife performs 
for her husband, a widow performs for the orphans, except 
for filling their cup; making their bed; and washing their face, 
hands, and feet, as these are acts of affection. This ruling is 
in accordance with the opinion of Rabbi Yosei bar Hanina 
(Rambam Sefer Nashim, Hilkhot Ishut 18:7; Shulhan Arukh, 
Even HaEzer 95:3). 


Tasks that a student it performs for his teacher - monn 
for his master, a ean performs for his teacher. However, 
if they are in a place where the student is not recognized 
and is not wearing phylacteries, he does not put on or take 
off his master's shoes, due to the concern that people might 
believe him to be a slave. This is in accordance with the 
opinion of Rabbi Yehoshua ben Levi, as explained by Rava 
and Rav Ashi (Rambam Sefer HaMadda, Hilkhot Talmud Torah 
5:8; Shulhan Arukh, Yoreh De'a 242:19). 


NOTES 


If you say that we learned in the mishna: A widow who 
is sustained — 3m N34P31... Va IN: Tosafot and many early 
commentaries explain that the Gemara is not just interested 
in ascertaining the precise formulation of the mishna. It is 
also interested in understanding the rights that the heirs 
have to the widow's earnings. 

It is possible to say that according to the custom of the 
people of Judea, which dictates that the woman stays in her 
husband's house only if the heirs do not pay her marriage 
contract, they have no rights to her earnings because they 
can drive her away any time they choose. If the mishna is 
understood to be referring to a widow who is sustained 
by the heirs in accordance with the Judean custom, it is 
understood why any article she finds belongs to her. This is 
why Shmuel’s statement is linked with the mishna, though 
he does not rule this way. However, if the mishna were 
referring to all widows, it would mean that Shmuel’s opinion 
is not accepted by halakha nor does it clarify the mishna 
(see Ritva). 
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The Gemara suggests: Come and hear a proof from that which 
Rabbi Zeira said that Shmuel said: Any lost article found by 
the widow she acquires for herself." Granted, if you say that we 
learned in the mishna: A widow who is sustained," Shmuel’s 
principle is well understood. Then, according to the mishna, there 
are cases where a widow is supported by her husband's heirs and 
other cases where she is not. Shmuel is referring to a case where 
the heirs do not sustain her, and therefore any earnings and arti- 
cles that she may find belong to her. However, if you say that we 
learned in the mishna: A widow is sustained by the heirs in place 
of her husband, then let the heirs be like the husband in every 
sense. Just as in the case of the husband, any lost article found 
by the wife belongs to the husband, here too, any lost article 
found by the widowed wife should belong to the heirs. 


The Gemara rejects this proof: Actually, I will say to you that we 
learned in the mishna: A widow is sustained, and this does not 
contradict Shmuel’s statement. What is the reason that the Sages 
said that any lost article found by the wife belongs to her hus- 
band? It is so that she should not be subject to her husband’s 
enmity. The Sages were concerned that if the husband saw that 
his wife had come into possession of money and did not know 
the source of that money, they would quarrel. However, these 
heirs, let them have enmity toward the widow. 


Rabbi Yosei bar Hanina said: All tasks that a wife performs for 
her husband, a widow performs for the husband's heirs, except 
for filling his cup; and making his bed; and washing his face, 
hands, and feet, which are expressions of affection that a woman 
performs specifically for her husband." 


Rabbi Yehoshua ben Levi said: All tasks that a Canaanite slave 
performs for his master, a student performs for his teacher, 
except for untying his shoe, a demeaning act that was typically 
performed by slaves and would not be appropriate for a student 
to do." 


Rava said: We said this only if the teacher and the student are in 
a place where people are not familiar with the student and he 
could be mistaken for a slave. However, in a place where people 
are familiar with the student, we have no problem with it as 
everyone knows that he is not a slave. Rav Ashi said: And ina 
place where people are not familiar with the student, we said 
this halakha only if he is not donning phylacteries, but if he is 
donning phylacteries, we have no problem with it. A slave does 
not don phylacteries, and since this student is donning phylacter- 
ies, even if he unties his teacher’s shoes he will not be mistaken 
for a slave.’ 


Removing shoes and phylacteries — pom yon mam: It 
appears from several sources in the Bible and the Talmud that 
shoes were considered to be especially distasteful objects. For 
this reason, it was prohibited to enter the Temple wearing shoes 
(see Exodus 3:5). Being hit with a shoe or throwing a shoe at 
someone was seen as a Serious insult (see Psalms 60:10). For this 


BACKGROUND 


reason, removing someone else's shoe was seen as an action 
that only a slave would do for his master. 

By contrast, wearing phylacteries fulfills a positive mitzva that 
a slave is exempt from and they were a sign of great honor, as 
the Sages understood the verse “Bind your pride upon yourself” 
(Ezekiel 24:17) as referring to phylacteries (see Moed Katan 15a). 
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Rabbi Hiyya bar Abba said that Rabbi Yohanan said: Anyone 
who prevents his student from serving him," it is as if he 
withheld from him kindness, as it is stated: “To him that is 
ready to faint [lamas], from his friend kindness is due” (Job 
6:14). Rabbi Yohanan interprets this to mean that one who 
prevents [memis] another from performing acts on his behalf, 
prevents him from performing the mitzva of kindness. Rav 
Nahman bar Yitzhak says: He even removes from the student 
the fear of Heaven, as it is stated in the continuation of the verse: 
“Even to one who forsakes the fear of the Almighty.” 


Rabbi Elazar said: In the case of a widow who seized movable 
property" for her sustenance, that which she seized, she 
seized and it remains in her possession. That halakha is also 
taught in a baraita: A widow who seized movable property to 
provide for her sustenance, that which she seized, she seized. 


And likewise, when Rav Dimi came? from Eretz Yisrael he said: 

There was an incident involving Rabbi Shabbtai’s daughter-in- 
law, who seized a saddlebag [diskayya]' full of coins for her 
sustenance, and the Sages did not have the authority to remove 

it from her possession. 


Ravina said: We said the halakha that we do not remove from 
her possession that which she seized only in a case where she 
seized the assets for her sustenance. However, if she seized 
the assets as payment of her marriage contract, we remove it 
from her." 


Mar bar Rav Ashi objects to this: What is different about seiz- 
ing assets as payment of her marriage contract, that they are 
removed from her possession? If it is that a marriage contract is 
paid only from real estate and not from movable property, 
there is a rabbinic enactment that sustenance is also paid only 
from real estate and not from movable property. Rather, just 
as you say that if she seizes assets for her sustenance, that which 
she seized, she seized, so too, her seizure is effective if she does 
so as payment of her marriage contract. 


NOTES 


Anyone who prevents his student from serving him, etc. -5 
3) wawy toda yan: This difficult verse was explained by 
interpreting the word lamas in the same way as yimmas in the 
following verse: “He should not melt [yimmas] the heart of his 
brethren” (Deuteronomy 20:8). Here melt is understood to be a 
synonym of remove (Rivan). 

With regard to the matter itself, since one is supposed to fear 
one’s teacher as one fears Heaven, it is proper for students to 
serve their teacher through the performance of all sorts of tasks 
without intending to receive any recompense for doing so, just 
as one ought to do for God (/yyun Ya'akov). Furthermore, through 
the performance of this service the student will often find himself 
in the company of his teacher, affording him the opportunity to 
learn from him both matters of halakha and matters of conduct. 
Therefore, if the teacher prevents the student from doing these 
things for him, he is withholding from him the kindness of the 
Torah and this will cause the student's fear of Heaven to decline 
(Ir Binyamin; see Rashi). 


A widow who seized movable property - 7banw mA 
povden: The early commentaries argue over whether the Gemara 
is referring to a woman who seized property during her husband's 
lifetime or after his death. Rabbeinu Hananel holds that the sei- 
zure took place specifically during his lifetime, in keeping with 


When Rav Dimi came - "37 37 XIX 3: Rav Dimi was one of 
the Sages who descended, or who would often travel, from 
Eretz Yisrael to Babylonia, primarily to transmit the Torah of Eretz 
Yisrael to the Torah centers of the Diaspora, although occasion- 
ally he traveled for business as well. Many questions, particularly 


BACKGROUND 


the principle explained earlier that seizure following death is not 
considered legal seizure. This explains why, according to Mar bar 
Rav Ashi, the seizure of assets for payment for the marriage con- 
tract as well as for sustenance is effective. This is also the opinion 
of the Rid and others, who rule in accordance with Mar bar Rav 
Ashi, based on the principle that the halakha is in accordance 
with his opinion whenever he argues with Ravina, except for in 
hree specific cases. 

However, according to the Rif, the Rivan, and others, the 
Gemara is speaking of a seizure following the husband's death. 
They provide several explanations for why seizing assets after the 
husband's death to provide for the widow's sustenance is legally 
effective. One explanation is that a widow is unable to collect 
payment for her sustenance from liened property that was sold 
o a third party, whereas she can collect payment for her marriage 
contract from it. Therefore, if she could not seize assets she would 
ose out and never receive payment for her sustenance. Rabbeinu 
Crescas Vidal explains similarly. Since the heirs have the ability to 
mortgage their lands and avoid having to pay the widow money 
or her sustenance, she has the right to seize movable property. 


These commentaries further explain that since her goal is to be 


able to sustain her daily living, she is granted the right to seize 
assets from her husband's estate. 


those concerning the Torah of Eretz Yisrael, remained unresolved 
in Babylonia until the messenger from Zion would arrive and 
elucidate the halakha, the novel expression, or the unique cir- 
cumstances pertaining to a particular statement that required 
clarification. 


HALAKHA 


Anyone who prevents his student from serving 
him - wawy iran nia be: Whoever prevents 
his student from serving him withholds from him the 
opportunity to perform kindness and causes his fear of 
Heaven to decline. This directive is in accordance with 
Rabbi Yohanan and Rav Nahman bar Yitzhak (Rambam 
Sefer HaMadda, Hilkhot Talmud Torah 5:8; Shulhan Arukh, 
Yoreh De'a 242:20). 


A widow who seized movable property — may% 
povdva mMbanw: According to talmudic law, a widow is 
not provided sustenance from her deceased husband's 
movable property. However, if she seized his movable 
property it is not removed from her possession. This 
halakha applies whether she did so during his lifetime 
or after his death, and even if she seized a gold bar 
worth more than the money owed to her at the time 
she seized it. 

The court writes her a receipt noting the amount she 
seized and calculates the amount of sustenance she 
ought to be receiving, and she then lives off of what 
she holds in her possession. In a situation where she 
dies or the heirs are no longer responsible for providing 
her sustenance, the remaining value of the movable 
property that she seized returns to the heirs. This ruling 
is in accordance with the opinion of Rabbi Elazar and 
Rav Dimi. 

In the present, after the geonim enacted that a 
woman may collect her marriage settlement from mov- 
able property, she is supported from movable property 
even if she did not seize it (Rambam Sefer Nashim, 
Hilkhot Ishut 18:10; Shulhan Arukh, Even HaEzer 93:20, 23). 


As payment of her marriage contract, we remove 
it from her — mya pan mains: If a widow seized 
movable property as payment for her marriage con- 
tract during her husband's lifetime, it is not removed 
from her possession. If she seized it after his death, the 
court removes it from her. This ruling is in accordance 
with the opinion of Ravina, and the Rif rules accordingly. 
Although the halakha is usually in accordance with Mar 
bar Rav Ashi, here Ravina has the support of Rava. Some 
commentaries dispute the ruling and others dispute the 
reasons for the ruling (Ba'al Halakhot Gedolot; Rabbeinu 
Hananel). 

There are some who understand from the words 
of the Rambam that even after the enactment of the 
geonim, seizing movable property after the owner's 
death is not legally effective (Mahari Mintz). According 
to the opinions of most halakhic authorities, it is effec- 
tive in the present (Beit Yosef, Rambam Sefer Nashim, 
Hilkhot Ishut 18:11). 


LANGUAGE 
Saddlebag [diskayya] — xb: From the Greek 
Stoaxxtov, disakkion, meaning double sack, a saddle- 
bag placed on an animal. 


Donkey with saddlebag 
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Rav Yitzhak bar Naftali said to Ravina: We say this halakha in 
the name of Rava, in accordance with your teaching that if she 
seized movable property as payment of her marriage contract, 
it is removed from her possession. 


Rabbi Yohanan said in the name of Rabbi Yosei ben Zimra: A 
widow who waited" two or three years after her husband’s 
death and did not demand sustenance" from the heirs has 
forfeited the right to receive sustenance from them. Since she 
did not demand her sustenance, it is assumed that she must have 
forgone this right. 


The Gemara discusses the language of Rabbi Yosei ben Zimra’s 
statement: Now that it was stated that after two years she for- 
feited her rights to receive sustenance, is it necessary to state 
that she also forfeited her rights after three years? The Gemara 
answers: This is not difficult. Here, the first statement is refer- 
ring to a poor woman for which two years is a long time. If she 
does not demand sustenance for two years, it is clear that she 
has forgiven the heirs this obligation. There, the second state- 
ment is referring to a rich woman who can support herself for 
two years. It is only clear after three years that she forgave the 
obligation. 


Alternatively, here it is referring to an unabashed woman, who 
is not ashamed to demand her rights from the heirs. If she does 
not demand sustenance within two years, it is assumed that she 
has forgone this right. There, it is referring to a modest woman, 
who is embarrassed to demand sustenance from the heirs and 
who waits until the third year to claim this right. 


Rava said: We said this halakha only retroactively;" the widow 
cannot demand to be reimbursed for the past years in which she 
paid for her own sustenance. However, from here onward, once 
she demands sustenance she has the right to receive it from the 
heirs. 


Rabbi Yohanan raises a dilemma: If the orphans say: We gave 
her sustenance, and she says: I took none, upon whom is it 
incumbent to bring proof to support his argument? 


NOTES 


A widow who waited, etc. — "a anaww maby: This halakha 
is found in the Jerusalem Talmud with an important differ- 
ence. The version there is: A widow who waited for two or 
three months, not years. Some commentaries point out that 
it makes sense to accept this formulation, since the widow's 
sustenance is paid on a monthly basis. The Ramban and his 
students ruled that this halakha applies specifically in the 


A widow who waited...and did not demand sustenance - 
niim mwan xy...ntww nyy: A poor widow who waited 
for two years without demanding sustenance, or a rich widow 
who waited for three years, has forfeited her right to receive 
sustenance for those years. If she waited even one day less 
than that period, she did not forfeit her rights. In addition, if 
she held a security for the payment of her sustenance in her 
possession or if she borrowed money for her support, she 
did not waive her rights. This ruling is in accordance with the 
opinion of Rabbi Yosei ben Zimra and the first explanation of 
the Gemara (Maggid Mishne). 

According to the Vilna Gaon, the Rambam had a different 
version of the text, in which the distinction made between a 
rich and a poor widow appeared after the distinction between 
an unabashed and a modest widow. Based on the principles 


HALAKHA 


case of a widow, but not in the case of a married woman. It 
is possible that the widow has other sources of support and 
chose to delay demanding sustenance from the husband's 
estate. However, a married woman has no alternate sources of 
support. If she does not immediately demand sustenance from 
her husband, it is understood that she has forgiven him this 
obligation. 


used in deciding the halakha, he ruled in accordance with 
the second distinction. According to other authorities, the 
halakha reflects both distinctions, and only a woman who is 
both poor and unabashed loses two years of her sustenance 
(Rosh; Tur; Rambam Sefer Nashim, Hilkhot Ishut 18:26; Shulhan 
Arukh, Even HaEzer 93:14). 


We said this only retroactively — yond Kby max xb: A 
widow who waited and did not demand sustenance and 
lost two years of her support nevertheless retains her right 
to receive sustenance from the time that she finally comes to 
demand it. This halakha is in accordance with the opinion of 
Rava (Rambam Sefer Nashim, Hilkhot Ishut 18:26; Shulhan Arukh, 
Even HaEzer 93:14). 
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The Gemara presents the different options: Does one say that the 
property is in the possession of the orphans and it is incumbent 
upon the widow to bring proof" of her claim, in accordance with 
the principle that the burden of proof rests on the claimant? Or, 
perhaps one says that the property is in the widow’s possession 
given that it has a lien attached to it by virtue of her marriage 
contract, and it is incumbent upon the orphans to bring proof" 
of their claim. 


Come and hear proof from a baraita that Levi taught: In the case 
of a widow, as long as she has not married again, it is incumbent 
upon the orphans to bring proof that they provided sustenance 
for her. Once she has married and comes to demand the suste- 
nance that she was supposed to receive in the past, it is incumbent 
upon her to bring proof that she never received anything." 


Rav Shimi bar Ashi said: Rabbi Yohanan’s question is subject to 
a dispute between tanna’im in the following baraita: A widow sells 
parts of her deceased husband's property and writes: These I sold 
for my sustenance" and these I sold as payment for my marriage 
contract; this is the statement of Rabbi Yehuda. Rabbi Yosei says: 
She sells and writes how much she sold without specification of 
the purpose for which it was sold. And so her power to support 
herself is enhanced," as she will be able to decide if what she took 
was payment for her marriage contract or if it was for her sustenance, 
based on the status of other claims to her husband’s property. 


What, is it not that they disagree with regard to this question? 
According to Rabbi Yehuda, who said that she is required to 
specify the purpose for which it was sold, it is implied that he 
holds that the property is in the possession of the orphans, and 
it is incumbent upon the widow to provide proof. This is why 
she needs to write precisely for what purpose the property was 
sold. And Rabbi Yosei holds that she does not need to specify 
the purpose for which it was sold because the property is in the 
widow's possession, and it is incumbent upon the orphans to 
provide proof. 


NOTES 


And it is incumbent upon the widow to bring proof — oy 
TXI wand TDN: There are some geonim who explain this 
entire issue in a different manner. In their opinion, the mon- 
etary dispute between the orphans and the widow pertains 
to her marriage contract. The orphans claim that they paid 
her marriage contract, and the widow claims that she never 
received it. 


And it is incumbent upon the orphans to bring proof - boy 
TXI ward main: All the halakhic authorities ruled that the 
widow must take an oath under these circumstances. However, 
hey do debate which type of oath she takes. Some say that she 
needs to take only an oath of inducement, an oath instituted 
by the Sages in a case where a defendant completely denies 
a claim. 

The Rambam, however, appears to hold that she is required 
o take an oath by Torah law. His reasoning seem to be as 
ollows: Although the property is in the widow's possession, as 
ong as she has not remarried her situation is not like that of 
someone who is in full possession of his own property, but like 
a claimant who wishes to appropriate property from another. 
This ruling is in accordance with the principle that as long as 
one does not claim ownership, regardless of any other rights or 
claims he or she may have, he is considered to be a claimant. 
Since the widow here is claiming only that she has a lien on the 


property, but not that she owns it, she is considered a claimant 
(see Rabbeinu Crescas Vidal). 


And so her power is enhanced — 7% ara }31: Rashi explains 
that her position is strengthened by not stating why she sold 
her husband's property. Even if she sells her marriage contract, 
she can claim that she sold it for her sustenance and then claim 
payment for her marriage contract from liened properties. 

Tosafot note that while that explanation may be true, it is dis- 
cussed only later, with regard to the opinion of Abaye the Elder. 
Here, it can be explained that she has an advantage should the 
orphans come and say that she has not demanded sustenance 
and that she has waived her rights, as she can respond that she 
sold property for her sustenance. 

It is explained in the Jerusalem Talmud that if someone who 
lent money to a widow's late husband after they were mar- 
ried, without a contract, comes and demands repayment from 
unsold property, the widow can claim that she sold the property 
as payment for her marriage contract, since her claim predates 
his. If someone who lent money to her late husband before 
they were married and received a promissory note from him 
comes and demands repayment, she can claim that she sold 
the property for her support, and he is not be able to appro- 
priate from her what she has already taken (see Ramban and 
Jerusalem Talmud). 


HALAKHA 


Upon whom is it incumbent to bring proof - wary maby 
me: If a widow demands sustenance from her husband's 
heirs, claiming that they never provided her with anything, 
and they claim that they already gave her what she is sup- 
posed to receive, until she remarries it is incumbent upon 
he heirs to provide proof that they provided her suste- 
nance. Alternatively, she can take an oath of inducement 
and then take what she claims to be hers. If she makes 
his demand after she has remarried, it is incumbent upon 
her to provide proof that she never received sustenance. 
Alternatively, the heirs can take an oath of inducement 
hat they have given her what is hers and thereby exempt 
hemselves from having to pay. This ruling is in accordance 
with the opinion of Levi (Rambam Sefer Nashim, Hilkhot 
Ishut 18:27; Shulhan Arukh, Even HaEzer 93:15). 


Sells and writes: These | sold for my sustenance, etc. - 
“VAD nising by nania min: The Sages advised the 
widow to specify what she sells for her sustenance and 
what she sells as payment of her marriage contract. This 
is so that the heirs will not complain how gluttonous she 
is to sell so much for her sustenance. This directive is in 
accordance with the conclusion of the Gemara. If, however, 
she is not worried about this, then for several reasons it is 
better for her not to specify the purpose for which it was 
sold (Tur, Even HaEzer 103). 
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The Gemara rejects this proof: From where do you arrive at this 
conclusion? Perhaps everyone agrees that the property is in the 
widow’s possession and it is incumbent upon the orphans to 
provide proof. And Rabbi Yehuda simply teaches us a measure 
of good advice, so that they will not call her a glutton if they 
think that she spends excessively on her sustenance. He therefore 
advises her to specify the purpose for which everything was sold 
so that she can prove that she did not spend excessively on her 
sustenance. 


As, if you do not say so, then with regard to the dilemma raised by 
Rabbi Yohanan, why not resolve the dilemma from the mishna 
that states (97b): A woman sells her husband’s property for her 
sustenance when not in court, and writes: These I sold for my 
sustenance? Based on the reasoning used earlier, one could have 
resolved the question by proving from here that the property is in 
the possession of the orphans, and it is incumbent upon the widow 
to bring proof for her claim. Rather, it must be that this halakha 
cannot be derived from this mishna, as it teaches us only good 
advice to keep the heirs from complaining about her. So too, in the 
baraita, Rabbi Yehuda teaches us a measure of good advice, not a 


halakha. 


Alternatively, one can say the opposite: Everyone agrees that 
the property is in the possession of the orphans, and this is the 
reasoning of Rabbi Yosei, as explained by Abaye the Elder,” as 
Abaye the Elder said a parable to illustrate the opinion of Rabbi 
Yosei: To what is this matter comparable? To a person on his 
deathbed’ who said: Give" two hundred dinars to so-and-so, my 
creditor. Because the word give is usually used in the context of a 
gift, the creditor can decide: If he desires, he takes the money as 
payment of the debt owed to him." This gives the creditor the 
advantage of being able to collect his debt from liened properties 
that were sold to a third party. Or, if he so desires, he takes the 
money as a gift. 


PERSONALITIES 


Abaye the Elder — xw»w »ax: This amora, mentioned only a 
few times in the Talmud, apparently lived during the second 
generation of Babylonian amora‘im. The appellation: The Elder, 


A person on his deathbed - yya 23W: According to Jewish 
law, someone on his deathbed is given exceptional powers to 
assign his property to others, without many of the ordinary 
requirements that such a transfer usually entails. The Sages 
recognized the unique physical and emotional state of a dying 
person and were concerned with the possibility that such a 
person would become distraught that his final wishes would 


BACKGROUND 


was given to him in order to distinguish between him and 
Abaye, Rava's colleague, who was much younger than he and 
lived during the fourth generation of amora‘im. 


not be fulfilled. To alleviate this concern, the Sages ruled that a 
deathbed gift is considered to have been signed and delivered. 
Therefore, the stated desire of someone on his deathbed for his 
property to be transferred would take effect even if witnesses 
were not formally appointed and an official act of acquisition 
was not performed. 


HALAKHA 


To a person on his deathbed who said: Give, etc. - y 12 #3% 
ADA Waxw: If aman on his deathbed said: Give two hundred 
dinars to my creditor as befits him, the creditor receives both 
the money owed to him by the dying man as well as the two 
hundred dinars. Ifthe dying man neither said: As befits him, nor 
mentioned that the money was payment for a debt owed, the 
creditor can choose whether to receive this money as a gift or 


If he desires, he takes the money as payment of the debt 
owed to him - hei iina ,A¥%; According to most commen- 
taries, one who is given money in this particular way takes 
both the money that is owed to him as a debt as well as this 
money that was given to him as a gift. However, according to 
some opinions, the creditor can decide if he wishes to take this 
sum as payment for his debt or as a gift. There are instances in 
which it is preferable for him to take the money as a gift, as 


NOTES 


as payment of the debt. This ruling is based on a combination 
of the conclusion of the Gemara in tractate Bava Batra (138b) 
and its conclusion here. Some disagree and say that if the 
dying man uttered generally: To so-and-so, my creditor, the 
money is a gift (Tur). The Rema concludes that the first opinion 
seems more reasonable (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 11:19; Shulhan Arukh, Hoshen Mishpat 253:8). 


then he need not take any oath. In other instances, e.g., when 
the debt owed to him precedes that which is owed to the 
other creditors, it is preferable for him to receive this money as 
payment for a debt in order to take precedence over the other 
creditors who succeeded him (Ra’avad; see Ritva). The Rashba 
explains that he takes the sum spoken on the deathbed, and 
if it is a larger amount than the amount owed to him, he takes 
the balance as a gift. 
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If he takes it as a gift, his power as a creditor is not enhanced 
in this manner. He is not served well because he would not be 
able to seize property sold to a third party in order to receive 
his gift. So too, the widow can sell property and then decide later 
for what purpose she sold it. 


§ The Gemara asks: How does a widow sell property to earn 
money for her support? Rabbi Daniel bar Rav Ketina said that 
Rav Huna said: She sells her late husband’s property once every 
twelve months and the buyer who purchased the property from 
her provides her with money once every thirty days." And Rav 
Yehuda said: She sells once every six months and the buyer 
provides her with money once every thirty days. 


The Gemara notes: It is taught in a baraita in accordance with 
the opinion of Rav Huna: She sells once every twelve months, 
and the buyer provides her with support once every thirty days. 
So too, it is taught in a baraita in accordance with the opinion 
of Rav Yehuda: She sells once every six months, and the buyer 
provides her with money once every thirty days. 


Ameimar said: The halakha is that she sells once every six 
months and the buyer provides her with money once every 
thirty days, in accordance with the opinion of Rav Yehuda." Rav 
Ashi said to Ameimar: What do you have to say about the 
opinion of Rav Huna? He said to him: I did not hear about 
this statement; that is to say, I do not hold in accordance with it. 


§ The students raised a dilemma to Rav Sheshet: If a woman 
sells property for her sustenance, what is the halakha? Can 
she return and seize those very properties that she had sold, as 
payment for her marriage contract? 


The Gemara explains: They raised this dilemma in reference 
to a halakha established by Rav Yosef, as Rav Yosef said: In 
the case of a widow who sold liened property to a third party, 
the property guarantee rests upon the orphans. If the property 
was seized from the purchasers in payment of a previous debt, 
then the purchasers are reimbursed by the orphans. And so 
too, in the case of a court that sold property belonging to the 
deceased, the property guarantee rests upon the orphans." It is 
in light of this halakha that the dilemma was raised to Rav 
Sheshet: What is the halakha in this case? 


NOTES 


Once every thirty days - Dĵ’ mwh minx: It is explained in the 
Jerusalem Talmud that she does not sell the property at larger 
intervals because it is possible that she would then be depriving 
the heirs of their rights. During the time between sales, she may 
marry or want to collect her marriage contract, in which case 
she no longer has the rights to claim support from the property 


How does she sell for her sustenance — mini DPn Twa: 
Property is sold so that the widow will be provided sustenance 
from the sale for six months and no more. The terms of the sale 
call for the buyer to provide her with tha 
Then she can once again sell property for another period of six 
months. This ruling is in accordance with the opinion of Ameimar. 
The Rema writes that there are some who say that this was said 
only with regard to the sale of land, but in the present, when she 
sells movable property, she should sell only one item at a time 
(Tur, citing Sefer Halttur). 

If she cannot find a buyer who will make the purchase for 


HALAKHA 


support every thirty days. 


of her former husband. On the other hand, the Sages did not 
want to inconvenience her to go to court every single day to 
receive sustenance. The Rivan explains similarly that she does not 
sell property once every thirty days because that would be too 
troublesome, and it would be difficult to find buyers for such a 
small plot of land. 


a term of six months, she may sell for a longer period, based 
on the decision of the judges (Ritva, citing Rabbi Meir HaLevi; 
Rambam Sefer Nashim, Hilkhot Ishut 18:21; Shulhan Arukh, Even 
HaEzer 93:30-31). 


The guarantee rests upon the orphans - ‘mx NPIN: If a 
widow sold property that belonged to her deceased husband, 
whether she sold out of court or whether the court sold it on her 
behalf, the guarantee for the sale is provided by the heirs, in accor- 
dance with the statement of Rav Yosef (Rambam Sefer Nashim, 
Hilkhot Ishut 17:13; Shulhan Arukh, Even HaEzer 93:29, 103:2). 
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NOTES 


Until the value of her marriage contract - ANINI "1a TW: 
The Rif explains that the Gemara intends to say that the 
woman can sell property for her sustenance only to the 
point where the aggregate amounts of the individual sales 
are equal to but not more than the value of her marriage 
contract. Some explain the rationale for this by saying that 
since the woman's sustenance is one of the terms of the 
marriage contract, it cannot be that the subordinate clause 
should have a greater value than the primary clause. Others 
explain that as long as she sells only up to the sum of her 
marriage contract, even in the event that she ends up taking 
more than what is allotted to her, the court can withdraw 
the balance from her when she comes to collect payment 
for her marriage contract. However, if she took more than 
she should, there is no way to withdraw the balance from her 
(see Rabbeinu Hananel). Some of the early commentaries are 
of the opinion that even the Rif changed his mind about this 
toward the end of his life. 


Sold and he did not need, etc. — 131 13"1b¥°K x) pat: The 
connection between the dilemma with regard to one who 
sells then realizes he does not need money and the previous 
discussion is unclear, and various explanations are presented 
by the commentaries. One explanation is that this connects 
with the halakha concerning the intervals at which the 
widow sells her late husband's property, as that halakha is 
associated with the possibility that her circumstances will 
change, as explained in the earlier note. 

This suggestion is found in the Ayelet Ahavim, where 
it is explained that this is a case of a widow who thought 
that she was about to remarry and sold property to collect 
payment of her marriage contract, only to find out that she 
was mistaken. A similar case is described in the Jerusalem 
Talmud, where the orphans deceived the widow and made 
her believe that someone wanted to marry her, to prevent 
her from demanding sustenance. There it is explained that 
because both the sale and the widow's waiver were done in 
error, the sale is void. 
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Is the halakha that since the property guarantee rests on the 
orphans, she is able to seize the property? Or perhaps the buyers 
are able to say to her: Granted, you did not accept upon yourself 
a property guarantee for everyone, and it is the heirs and not you 
who have to reimburse us if our property is seized; however, did 
you not accept a guarantee about your own actions, that you as 
the seller will not return and seize the property from us? 


Rav Sheshet said to the one who raised the dilemma: You learned 
in a baraita: A widow sells the deceased’s property for her suste- 
nance, and she continues to do so until there is nothing left except 
the value of her marriage contract," and she relies upon the fact 
that she will collect payment of her marriage contract from the 
remainder of the property. Learn from this that if she left prop- 
erty equal in value to her marriage contract, then yes, she can sell 
it as payment of her marriage contract; but if she did not leave 
property, then no, she cannot collect her marriage contract. If she 
could simply seize the land from the buyers, she would not need 
to set aside part of her husband’s property to use as payment for 
her marriage contract. She could sell all the land for sustenance 
and afterward return and seize the property from the purchasers. 


The Gemara rejects this proof: But perhaps the baraita teaches 
us good advice, so that they will not call her a retractor and say 
that she is an untrustworthy individual who goes back on agree- 
ments into which she entered. However, legally, she is able to seize 
the property from the buyers. The Gemara answers: If that is so, 
and the baraita intended only to give advice, let it simply teach: 
She collects payment of her marriage contract from the remain- 
der. What is the purpose of the added emphasis of: She relies? 
Learn from this that the baraita is worded in a precise manner and 
teaches that if she left property, yes," she can collect payment of 
her marriage contract. If she did not leave over, no, she cannot 
collect payment of her marriage contract. 


§ A dilemma was raised before the scholars: If someone sold 
properties because he needed money for a certain purpose and in 
the end he did not need" the money" for that purpose, is this 
considered a sale conducted in error, so that the seller can renege 
on the deal and the sale is reversed? Or, is the sale not reversed 
and what is done is done? 


HALAKHA 


She continues to do so until there is nothing left except the 
value of her marriage contract — ADIN! Ww nabim Moin: 

A widow may sell properties belonging to her husband to pro- 
vide herself with sustenance until the point where what is left 
of his properties is equal to the value of her marriage contract. 
She may then collect her marriage contract from the rest of his 
properties. This ruling is in accordance with the explanation 

of Rashi. Some commentaries are of the opinion that if the 
produce of the husband's fields is not sufficient to provide 
her sustenance, she receives sustenance through selling the 
properties themselves, but only up to the value of her marriage 

contract and no more (Rif). The Rambam, the Rosh, and other 
early commentaries disagree with this opinion. The Ra'avad 

wrote that the Rif later retracted this opinion (Rambam Sefer 
Nashim, Hilkhot Ishut 18:21, Shulhan Arukh, Even HaEzer 93:13). 


If she left property, yes, etc. — 3) pg PW: Ifa widow sold 
properties belonging to her deceased husband, the guarantee 
rests on the orphans. Nevertheless, when she comes to col- 
lect payment of her marriage contract, she cannot seize lands 
that she previously sold. This ruling is in accordance with the 
opinion of Rav Sheshet (Shulhan Arukh, Even HaEzer 93:29). 


He sold and he did not need the money - Dwy% xh) pa 
ni mb: One who sold his property and expressly stated during 
the transaction that he is selling it so that he should be able 
to go to a certain destination or because he needs money for 
some other reason, it is as if he sold the property conditionally. 
Therefore, if in the end he did not need the money, he returns 
the money to the buyer and receives his property in return. This 
halakha is in accordance with the conclusion of the Gemara. 
However, if one did not state the reason for the sale at the time 
of the transaction, the sale is final even if it was apparent to all 
why he was selling the property. This is in accordance with the 
conclusion of the Gemara in tractate Kiddushin (50a). The Rema 
writes that even with regard to unstated intentions, if there is 
an assessment that proves that one truly sold for a particular 
purpose, the transaction is voided (Josafot; Rosh). Some say 
that with regard to gifts, unspoken intentions are always taken 
into consideration (Haggahot Alfasi). 

The Rema writes that this halakha applies only in the case 
of the sale of land and not in a sale of movable property. In the 
latter case, making one’s intentions known and public at the 
time of the transaction is not enough. To allow the possibil- 
ity of reversing the transaction, one must make an effective 
condition (Tur, citing Rashi and Rabbeinu Hananel; Rambam 
Sefer Kinyan, Hilkhot Mekhira 11:8-9; Shulhan Arukh, Hoshen 
Mishpat 207:3-4). 
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The Gemara suggests: Come and hear a proof: There was a 
certain man who sold land to Rav Pappa’ because he needed 
money to buy oxen. In the end, he did not need the money" 
and regretted having sold the land, and Rav Pappa returned 
his land to him. The Gemara rejects this: This is not a proof, 
as Rav Pappa acted in a manner that was beyond the letter of 
the law. 


Come and hear another proof: There was a certain drought 
in Neharde’a® during which everyone sold his mansion 
[appadna] in order to buy wheat. In the end, wheat arrived, 
driving down the price, rendering their sale unnecessary. Rav 
Nahman said to them: The halakha is that the mansions are 
returned to their previous owners. It is evident that he holds 
that a sale that was prompted by the need for money is voided if 
it becomes clear that the seller no longer needs the money. 


The Gemara answers: There too, the sale was conducted in error, 
as it became known that the ship with the wheat was already in 
the bays of the river at the time when the mansions were sold. 
Had they known that the ship was so close, they would not have 
sold their property. This is a case of an error at the time of the sale, 
which is different from a case where the circumstances changed 
after the sale. 


The Gemara offers proof that the error was already present at the 
time of the transaction: If so, this is what Rami bar Shmuel said" 
to Rav Nahman when he questioned his ruling: If this is so, and 
the mansions need to be restored to their previous owners, 
you find yourself obstructing them for the future. As a result 
of this ruling, people will not want to buy land because they 
will worry that the seller will change his mind. Rav Nahman 
said to him: Is that to say that it is so common, that there is 
a drought every day? I said that the properties are returned 
only in these specific circumstances. He said to him: Yes, in 
Neharde’a drought is a frequent occurrence. 


The Gemara concludes: And the halakha is that if one sold 
properties for a certain purpose and in the end did not need the 
money for that reason, the sale is reversed. 


PERSONALITIES 


Rav Pappa - %99 27: Rav Pappa belonged to the fifth generation 
of the amora‘im of Babylonia. He was a student of both Abaye 
and Rava in Pumbedita. Rav Pappa established an academy in 
Neresh, where he was joined by his close friend Rav Huna, son 
of Rav Yehoshua, who was appointed chief lecturer. After Rava’s 
deat 
who had more than two hundred students attending his lectures. 
Rav Pappa's father was a wealthy merchant and supported him 
throughout many years of Talmud study. Rav Pappa became a 
wealthy businessman in his own right, a successful brewer of date 
beer. He also prospered in other business ventures. The Talmud 


He did not need the money - a DWN xb: Rashi, the Rivan, 
and others are of the opinion that this is a case in which it was clear 
and known to all that the one from whom Rav Pappa purchased 
and was selling his property in order to purchase the oxen. The 
Ra'ah explains similarly. 

However, Rav Hai Gaon, other geonim, Tosafot, and most of 
he commentaries maintain that even if the matter is public 
nowledge it is still considered an unspoken thought that has no 
egal significance. Rather, here the Gemara is referring to a case 
where the seller said explicitly at the time of the transaction that 
he was selling his property for that purpose. 


, many of his students came to study under Rav Pappa, 


NOTES 


records that he engaged in trade with both Jews and gentiles 
and had a reputation for fairness and generosity in his business 
dealings. 

Rav Pappa was blessed with ten sons, all of whom were Torah 
scholars. Traditionally, the names of the ten sons of Rav Pappa are 
recited as part of the ceremony at the completion of the study 
of a tractate. While the source of this tradition is unclear and the 
identities of the sons are uncertain as well, the Rema suggests that 
it commemorates the celebrations made by Rav Pappa with his 
sons upon completing a course of study. 


If so, this is what he said, etc. -= 131 Wax 1 377 N: Rashi 
explains this line of the Gemara in a somewhat unusual manner, 
as a statement supporting the previous statement. Tosafot cites 
the Rashbam, who explains that this is a refutation of the previous 
statement, which said that the decision was based on the ships 
being delayed in the bays of the river. That type of an occurrence 
is certainly uncommon. Rather, it must be said the transaction 
was voided because they sold for a certain purpose that later on 
became unnecessary. 


BACKGROUND 
Drought in Neharde’a - xy... xosa: Although 
the city of Neharde’a was situated on the watershed 
where the Malka River drained into the Euphrates, it 
was still on the edge of the Syrian desert. Therefore, 
though the fields were well irrigated by canals that 
flowed from the rivers, a year without precipitation and 
the resulting decrease in water levels could lead to only 
some of the fields being irrigated, causing shortages 
in food supply. 


Map of central Babylonia 
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A widow from marriage sells when not in court — ja 
^D) p1 maa xow npin pxawamt: Rashi and most com- 
mentaries explain that a widow from marriage may sell 
out of court because the Sages did not want to inconve- 
nience her to have to go to the court every time that she 
needed money for her sustenance. However, a betrothed 
woman who is selling property to receive payment of her 
marriage contract needs to do so in court. 

The Ritva disagrees and explains that if this is truly 
the distinction between the cases, then the distinction 
in the mishna should have been between the marriage 
contract and sustenance, and not between a woman 
widowed from betrothal and a woman widowed from 
marriage. He explains that the reason a married woman 
sells out of court is related to her sustenance, but it is to 
benefit the heirs and not to help her. Once she collects 
payment of her marriage contract, the heirs no longer 
have to provide her sustenance, so it is in their interest 
that the sale not be delayed. This reason does not apply 
in the case of a betrothed woman, who is not provided 
sustenance by the heirs. 


Perek XI 
Dafo7 Amud b 


NOTES 


Due to desirability — xm oww: Most commentaries 
explain, as Rabbeinu Hananel does, that the intent is that 
various rights were given to women so that men would 
desire to marry them. However, Rashi explains otherwise, 
that the intent is to make the men desirable in the eyes 
of the women so that the women will want to marry the 
men. If women know that they will have troubles after 
they wed, they will not wish to marry. Not only does 
Rashi’s opinion not fit well with the Gemara here (see 
Ritva), it also stands in contradiction to the Gemara (86a) 
that states that women wish to be married more than 
men wish to marry them (see Meiri). 


Aman does not care if his ex-wife is disgraced — mwn 
mb napy xb: This is the opinion of the Gemara here. 
However, in ‘the Jerusalem Talmud it is explained at 
length that one does not want his ex-wife to be disgraced 
either. What is more, there is even a mitzva to care for her, 
based on the verse: “Do not disregard your own flesh” 
(Isaiah 58:7). Some say the verse is referring to a divorcée 
from betrothal, with whom one did not have an intimate 
relationship. It can also be explained that even if he does 
not wish to disgrace her, he is nevertheless unconcerned 
about the slight embarrassment involved in her going to 
court (see Hatam Sofer). 
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MISHNA? widow, whether widowed from 


betrothal or from marriage, sells her 
husband's property when not in court. 


Rabbi Shimon says: A widow from marriage sells when 
not in court," but a widow from betrothal may sell only 
in court, because she does not receive sustenance from her 
husband’s property. She receives only her marriage contract, 
and anyone who does not receive sustenance may sell only 
in court. 


GEMARA™ Gemara elaborates: Granted, a 


widow from marriage may sell when 
not in court due to the fact that her sustenance is a pressing 
concern, so one does not make her wait until she finds a court 
that will oversee her sale. 


HALAKHA 


A widow from marriage sells when not in court — piwa ja 
prima Kow mpin: A widow, whether from marriage or from 
betrothal, may sell property both in and out of court, provided 
that she sells in the presence of three credible individuals who 
are experts in the assessment of land values. This halakha is 
in accordance with the anonymous opinion presented in the 


mishna, and with the conclusion of the Gemara in tractate Bava 
Metzia, Chapter Two. 

The Rambam rules that if she sold the property to someone in 
a private sale, with only her and the buyer present, at fair market 
value, the sale is effective, while others disagree (Rambam Sefer 
Nashim, Hilkhot Ishut 17:13; Shulhan Arukh, Even HaEzer 10331). 
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However, what is the reason that a widow from betrothal 
may sell property when not in court? Ulla said: Due to 
desirability." The Sages enacted several ordinances on behalf 
of women, so that men will want to marry them. Rabbi 
Yohanan said: Because a man does not want his wife to be 
disgraced by being involved in court proceedings. 


The Gemara asks: What is the practical difference between the 
two opinions? The Gemara answers: The practical difference 
between them is in the case of a divorcée. According to the 
one who says that it is due to desirability, a divorcée also 
requires desirability. But according to the one who says that 
it is because a man does not want his wife to be disgraced in 
court, a man does not care if his ex-wife is disgraced." 


We learned in the mishna (97b): And a divorcée may sell only 
in court." The Gemara asks: Granted, according to the one 
who says that this is because a man does not want his wife to 
be disgraced in court, here he does not care if his ex-wife is 
disgraced. However, according to the one who says that it is 
due to desirability, a divorcée also requires desirability, so 
why should she be required to sell in court? 


HALAKHA 


A divorcée may sell only in court - maa xbx sidan x mona 
p7: Although a widow sells property out of court, a divorcée must 
sell only in court. This ruling is in accordance with the opinion 
of Rabbi Yohanan. A widow who has remarried may also sell 
only in court. It is explained in the Helkat Mehokek that once she 
remarries her first husband would not be concerned about her 


denigration. However, it is explained in the Beer HaGola and by 
the Vilna Gaon that the halakha was decided in accordance with 
Ulla and in accordance with Rabbeinu Hananel’s interpretation of 
the word desirability (Rambam Sefer Nashim, Hilkhot Ishut 17:13; 
Shulhan Arukh, Even HaEzer 103:3). 
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The Gemara answers: In accordance with whose opinion is this 
continuation of the mishna? It is according to the opinion of 
Rabbi Shimon in the mishna, who explains that anyone who is 
selling property to receive payment of her marriage contract 
and not for sustenance is required to sell only in court, and a 
divorcée does not receive sustenance. 


The Gemara asks: If this is according to the opinion of Rabbi 
Shimon, then wasn’t it already taught in the first clause that 
a widow from betrothal sells only in court because she does 
not receive sustenance? Since the same reasoning applies to a 
divorcée, why would the mishna have to teach the halakha again 
in this case? 


The Gemara answers: It was necessary, lest you say: In the 
case of a widow from betrothal," she is not in great need of 
her desirability, as she has not been tarnished through sexual 
relations and men will not hold back from marrying her, and 
therefore she can go to the court to manage her affairs; however, 
a divorcée, who is in great need of her desirability and needs 
assistance in getting remarried, say that she requires desir- 
ability so that she will not be disgraced and she is allowed to 
take care of her affairs out of court. Lest you make this argument, 
the halakha was clearly stated in the mishna. 


The Gemara asks: Didn’t we already learn this halakha, as it also 
says in the mishna the following generalization: And anyone 
who does not receive sustenance may sell only in court? This 
halakha was intended to add what? Was it not meant to add 
the case of a divorcée and teach that she can sell only in court, 
in which case the concluding remark of the mishna about the 
divorcée is superfluous? 


The Gemara rejects this: No, it is to include a woman about 
whom there is uncertainty whether she is divorced or whether 
she is not divorced,™ and it is in accordance with the opinion 
of Rabbi Zeira, as Rabbi Zeira said: Wherever it was said: 
A woman that there is uncertainty whether she is divorced 
or whether she is not divorced, her husband is obligated to 
provide her sustenance until the divorce is final, and a woman 
in this situation may sell out of court as well. 


The Gemara suggests: Come and hear proof: Just as the widow 
sells when not in court, so too, her heirs, those who inherit 
her marriage contract, sell when not in court. Granted, 
according to the one who says that the reason why she may sell 
out of court is because a man does not want his wife to be 
disgraced by having to appear in court, it is possible to say 
that just as he is not amenable to the idea that she will be 
disgraced, he also is not amenable to the idea that her heirs 
will be disgraced. However, according to the one who says 
that she sells out of court due to desirability, what desirability 
do her heirs need to have? Ulla interpreted it: This could take 
place, for example, when her daughter or her sister inherited 
from her, and they too need desirability. 


MI SH N A If a woman sold all or part of her mar- 


riage contract," or if she mortgaged all 
or part of her marriage contract, or if she gave away as a gift 
all or part of her marriage contract to another, then she 
sells the remainder only in court. And the Rabbis say: She 
sells even four or five times, and she is not obligated to sell 
everything at one time. And despite selling several times, she 
sells for her sustenance’ even when not in court," and she 
writes in the bill of sale: I sold this for my sustenance. And 
a divorcée, who does not receive sustenance, sells only in 
court. 


NOTES 

A widow from betrothal, etc. — 13) porvxit pa my: 
There is an alternate version of this Gemara that states that 
a widow from betrothal has more desirability. Since she is a 
virgin and does not have the deficiency of being a divorcée, 
she has a lot of desirability, unlike a divorcée. The version 
that appears in this Gemara can be explained as referring 
to the desirability that she needs, not to the desirability 
that she possesses. Rabbeinu Hananel interprets the phrase 
here as referring to the money in her ownership. A widow 
from betrothal receives at most one or two hundred dinars, 
whereas a divorcée receives the supplementary sums of the 
marriage contract as well, and she is more appealing in the 
eyes of her suitors. 


To include...uncertainty whether she is divorced or 
whether she is not divorced — NYAR FYRI NOYA minx: 
Rashi understands that the phrase here serves to teach that 
in a situation where it is uncertain whether a wife is divorced 
or whether she is not divorced, she does not receive suste- 
nance from her husband should he die. 

Rabbeinu Hananel and others are of the opinion that 
the intent is to include a case where it is uncertain whether 
a wife is divorced or whether she is not divorced, and to 
teach that since she receives sustenance until the divorce is 
finalized, she may sell out of court. 


And she sells for her sustenance, etc. — ^a) muita min: 
One should not say that the reason the widow is able to 
sell her marriage contract when not in court is because 
doing so benefits the orphans, who are then freed from the 
obligation to provide her sustenance, as she is able to sell 
her late husband's property for her sustenance when not in 
court as well. She is granted the freedom to sell out of court 
primarily so that she not be disgraced by having to appear 
in court (Talmidei Rabbeinu Yona). 


HALAKHA 


Uncertainty whether she is divorced or whether she is 
not divorced — nY AYRI MOYN: If there is uncertainty 
with regard to the status of a woman's divorce, as long as 
her husband is alive, she receives sustenance from him 
until the divorce is finalized. After his death, however, she is 
not sustained from his estate, as one does not appropriate 
funds from the heirs in cases of uncertainty. This ruling is in 
accordance with the opinion of Rabbi Zeira here and the 
conclusion of the Gemara (Rambam Sefer Nashim, Hilkhot 
Ishut 18:25; Shulhan Arukh, Even HaEzer 93:2). 


She sold part of her marriage contract - nypa m22 
anana: A woman who sold, mortgaged, or gave away part 
of her marriage contract may sell the rest either in court or 
in the presence of three trustworthy individuals. She may sell 
her marriage contract piecemeal. This is in accordance with 
the opinion of the Rabbis in the mishna and the Gemara 
(Rambam Sefer Nashim, Hilkhot Ishut 17:18; Shulhan Arukh, 
Even HaEzer 1031). 


She sells for sustenance when not in court — nisin) mpin 
pra Kw: A widow may sell property for her sustenance 
when not in court and without a public announcement, as 
long as she does so in the presence of three credible individ- 
uals, in accordance with the mishna (Rambam Sefer Nashim, 
Hilkhot Ishut 18:20; Shulhan Arukh, Even HaEzer 93:25). 
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HALAKHA 


tive mitzva for a High Priest to marry a young virgin, 
and he is prohibited from marrying a grown woman, 


in accordance with the opinion of Rabbi Meir, as the 


halakha is decided in his favor in tractate Yevamot, 


60a (Rambam Sefer Kedusha, Hilkhot Issurei Bia 17:13). 


NOTES 


There they disagree with regard to verses - ona 
wp gpa: It would appear that the dispute is 


dependent on the definition of the term “her vir- 


ginity:’ Should it be understood in the sense of the 
physical sign of her virginity, i.e., the hymen, as Rabbi 
Meir understood it, or it should be understood as 
referring to a status, i.e., the status of a woman who 
has not engaged in sexual intercourse, as understood 
by Rabbi Elazar and Rabbi Shimon? 
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GEMARAĄ™: Gemara asks: Whose opinion is 


expressed in the mishna? The Gemara 
answers: It is in accordance with the opinion of Rabbi Shimon, 
as it is taught in a baraita: If she sold all of her marriage con- 
tract, or mortgaged her marriage contract, or if she made her 
marriage contract designated repayment to another, she does 
not receive sustenance any longer; this is the statement of 
Rabbi Meir. Rabbi Shimon says: Although she has not sold 
or mortgaged her entire marriage contract, but only half of it, 
she has lost her right to sustenance. Therefore, she can only sell 
the rest of her marriage contract in court. 


The Gemara asks: Is this to say that Rabbi Shimon holds that 
we do not say that part of the money has a status like the entire 
sum of money? Since she no longer has a claim to the entire 
sum of her marriage contract, it is as though she no longer has 
a marriage contract and loses her right to sustenance, and the 
Rabbis hold that we do say part of the money is like the entire 
money. 


Didn't we hear them say the opposite? As it is taught in a 
baraita concerning the verse that speaks about the High Priest 
(Leviticus 21:13): “And he shall take a wife in her virginity,’ to 
exclude a grown woman" whose sign of virginity has dimin- 
ished because when a girl goes through puberty her hymen 
wears away; this is the statement of Rabbi Meir. Rabbi Elazar 
and Rabbi Shimon declare as fit even a grown woman for the 
High Priest. This implies that they are of the opinion that the 
absence of a part is not considered the absence of the whole, and 
although part of her sign of virginity has been diminished, it is 
still present. 


The Gemara answers: There they disagree with regard to the 
interpretation of the verses." Rabbi Meir holds that were it 
stated in the verse a virgin, this general term would have indi- 
cated that as long as she is a virgin, even if she has only part of 
her sign of virginity, she could marry the High Priest. However, 
since the verse states: “Her virginity,” it means to say until there 
is a sign of virginity in its entirety. The addition of the prefix 


“in” to the phrase “in her virginity” teaches that if she engaged 


in sexual intercourse in the typical manner, i.e., in the place 
where her sign of virginity lies, then yes, itis considered that she 
has engaged in sexual intercourse and is no longer considered a 
virgin. But if she engaged in sexual intercourse in an atypical 
manner, i.e., anal intercourse, then she is not considered to have 
engaged in sexual intercourse. 


By contrast, Rabbi Elazar and Rabbi Shimon hold that the 
word virgin implies a complete virgin, whose sign of virginity 
is completely intact. Therefore, when the verse says: “Her 
virginity,” it indicates that even if she has only part of her sign 
of virginity, in this regard she is still considered a virgin. 


When the verse states “in her virginity,” the intent is that her 
sign of virginity should be fully intact, with her not having 
engaged in sexual intercourse of any kind, whether in the typi- 
cal manner" or through atypical sexual intercourse. Therefore, 
this dispute is not relevant to the dispute with regard to whether 
part of the money can be considered akin to all of the money. 


HALAKHA 


Whether in the typical manner, etc. -= 3) 737123 pa: A woman 
who has had intercourse, whether in the typical manner or 
through atypical intercourse, is no longer considered a virgin 
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and is forbidden to a High Priest, in accordance with the opin- 
ion of Rav in tractate Yevamot (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 17:14). 
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Q The Gemara relates: There was a certain woman who seized a 
silver cup as partial payment of her marriage contract and who also 
demanded sustenance. She came before Rava for judgment. He 
said to the orphans: Go and give her sustenance, as there are none 
who are concerned about the ruling of Rabbi Shimon, who said 
that we do not say that part of the money has a status like the entire 
sum of money. 


§ Rabba, son of Rava, sent this question to Rav Yosef: Does a woman 
who sells her late husband’s property when not in court need to 
take an oath" that she has not taken more than she deserves, or does 
she not need to take an oath? Rav Yosef replied to him: But you 
should have raised the dilemma if prior to the sale she needs to make 
a public announcement" in order to properly assess the value of the 


property. 


He said to him in response: I am not raising the dilemma as to 
whether there needs to be a public announcement, as Rabbi Zeira 
said that Rav Nahman said: A widow who assessed the property for 
herself" and took from the property according to her own calculation 
has accomplished nothing. 


Now what are the circumstances here? If they publicly announced 
that this property was for sale and arrived at an agreed upon assessment 
of its value, why is it that she has accomplished nothing? The same 
halakha that applies to any purchaser should apply to her. Rather, is it 
not that no public announcement was made; and doesn’t this teach 
that if she took it for herself, she has accomplished nothing, but if 
she sold it to someone else, then her action is effective, despite there 
not being any public announcement?" 


The Gemara rejects this: Actually, this is a case where they made a 
public announcement and where they said to her: Who assessed 
this for you?" Although the sale was conducted publicly, there was still 
no assessment of the property value. 


That case is similar to this incident of a certain man with whom 
someone had deposited coral belonging to orphans. He went and 
assessed the value of the coral for himself at four hundred dinars 
and then took it for himself. The coral appreciated in value and its 
value now stood at six hundred dinars. 


He came before Rabbi Ammi to determine whether the profit 
belonged to the orphans or to him. Rabbi Ammi said to him: Who 
assessed this for you? Since you never had it assessed, neither the 
court nor the orphans sold it to you. Therefore, you never acquired the 
coral, and it remained in the possession of the orphans and the profit 
is theirs. 


The Gemara concludes: And the halakha is that she is required to take 
an oath, but she is not required to make a public announcement." 


HALAKHA 


A widow who assessed for herself — ayy) mw maby: In the 
case of widow who sold properties out of court in order to collect 
payment of her marriage contract, if she assessed the property 
value and then claimed the property for herself, she has accom- 
plished nothing and the sale is voided. This is true even if she 
made a public announcement prior to the sale. This halakha is 
in accordance with the conclusion of the Gemara. If there were 
hree laymen present, the sale is effective (Maggid Mishne). Others 
say that even if there were three laymen in attendance, nothing 
has transpired until an expert court is present (Tur; see Rabbeinu 
Hananel; Rambam Sefer Nashim, Hilkhot Ishut 17:14; Shulhan Arukh, 
Even HaEzer 93:27-28, 103:5). 


A widow who sold to someone else — ams) moaw TN: In 
he case of a widow who sold properties out of court to another 
in order to collect payment of her marriage contract, if she sold 
hem for their market value, the sale is effective. Following the 
sale, she is required to take the widow's oath. This ruling is in accor- 


dance with the conclusion of the Gemara, and it applies to cases 
dealing with movable property. But in the case of land, neither 
her selling it nor her giving it away as a gift is effective unless its 
value was assessed by others, even by laymen (Rashba). Some say 
that the court has to collect for her (Rosh). The Rema writes that 
even in the case of movable property, if she did not take the oath 
beforehand, according to some opinions, the sale is voided, even 
if she took the oath afterward (Halakhot Gedolot; Rabbi Yosef Tuv- 
Elem; Rambam Sefer Nashim, Hilkhot shut 17:14; Shulhan Arukh, Even 
HaEzer 96:5). 


She is not required to make a public announcement - AYX 
maa Aa": A woman who sells out of court in order to collect 
payment of her marriage contract does not need to make a public 
announcement, although she does require the presence of three 
expert assessors. This is in accordance with the conclusion of the 
Gemara (Rambam Sefer Nashim, Hilkhot Ishut 17:13; Shulhan Arukh, 
Even HaEzer 103:1). 


NOTES 


Need to take an oath — myaw m3": The early 
authorities disagreed about the nature of this oath. 
Rashi explains that she must take an oath that she 
has not collected more than she is entitled to. Tosafot 
explain that she is required to take an oath that she 
has not sold the properties for less than their market 
value. 
There were some commentaries who asked: Since 
in any event she sells the property in the presence 
of three people, what concern is there that she has 
collected more than her fair share? The Ramban 
understands simply that the oath discussed here 
is the widow's oath. A widow is required to take an 
oath that she has taken nothing from her husband's 
property, as one does not collect debts from orphans 
without taking an oath. In his opinion, the question 
of the Gemara is not whether or not she is required to 
take an oath, but whether or not she can begin to sell 
property before taking the oath. The Rid explained 
the Gemara along similar lines. 


= 


But you should have raised the dilemma if she 
needs a public announcement - m97 p YOM: 

There are some who explain that the public 
announcement precedes the oath, and that is why 
Rabba should have inquired about that first. The 
Ra'ah and the Ritva explain that if a public announce- 
ment is made, there is no longer a need for an oath 
to be taken. The property value will be properly 
assessed, and there is no longer any concern that 
she may collect more than is rightfully hers. 


Who assessed this for you — 7 DW xn: The early 
authorities discuss the meaning of this phrase. 
According to Rashi and Tosafot it is not to be under- 
stood literally, but rather as follows: Who gave 
permission to this woman to take the property, as 
according to Rashi, she neither received the property 
rom the court nor from the orphans? This seems to 
be the opinion of Rav Hai Gaon in Sefer HaMikna 
as well. 

However, the geonim and the Rivan explain the 
phrase literally. The question is who assessed the 
value of this property, as perhaps it was worth more 
han the sale price you asked for. Alternatively, per- 
haps, since you assessed the value of this property in 
he presence of laymen, not experts, it could be that 
hey were not so exact in their appraisal, thinking 
hat you will be taking it for yourself in any event 
(see Ritva). 
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HALAKHA 


She sold property that was worth one hundred 
dinars for two hundred dinars, etc. - ma Mw 71312 
"21 0NN14: If a widow whose marriage contract was 
worth two hundred dinars sold property worth one 
hundred dinars for two hundred dinars, or property 
worth two hundred dinars for one hundred dinars, 
she has received her marriage contract through these 
transactions. This ruling is in accordance with the 
mishna (Rambam Sefer Nashim, Hilkhot Ishut 17:15; 
Shulhan Arukh, Even HaEzer 103:6). 


She sold property worth one hundred dinars and 
a dinar for one hundred dinars — m ma MW 7151 
mara: If a widow sold property that was worth one 
hundred dinars and a dinar for one hundred dinars, 
the sale is voided. This is the case even if she says 
that she is willing to return the extra dinar to her hus- 
band's heirs. This is in accordance with the unattrib- 
uted opinion of the mishna (Rambam Sefer Nashim, 
Hilkhot Ishut 17:15; Shulhan Arukh, Even HaEzer 103:7). 


If her marriage contract was four hundred dinars, 
etc. = ADN DIKA yaw ADDN ANT: If her mar- 
riage contract was worth four hundred dinars and 
she sold plots of land at their correct value of one 
hundred dinars to three different individuals, and she 
then sold to a fourth person a plot of land worth one 
hundred dinars and a dinar for one hundred dinars, 
the first sales are effective while the last one is void, in 
accordance with the mishna (Rambam Sefer Nashim, 
Hilkhot Ishut 17:16; Shulhan Arukh, Even HaEzer 103:8). 
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MI SHNA In the case of a widow whose marriage 


contract was worth two hundred dinars 
and she sold property that was worth one hundred dinars for 
two hundred dinars," or if she sold property worth two hundred 
dinars for one hundred dinars, she has received payment of her 
marriage contract and can demand nothing more. 


If her marriage contract was worth one hundred dinars and she 
sold property worth one hundred dinars and a dinar for one 
hundred dinars," the sale is void because she sold property that 
did not belong to her. Even if she says: I will return the additional 
dinar to the heirs, the sale is nevertheless void. 


Rabban Shimon ben Gamliel says: Actually, the sale is valid. It 
is not considered an invalid sale until there is an error so extreme 
that had there been no mistake, there would have remained in the 
field an area required for sowing nine kav of seed,’ the smallest 
area of land worth working. In that case, the orphans can reasonably 
claim that they are unwilling to give up on the land that belongs 
to them. However, if the error is less than this, it is enough if 
she returns the remainder to the orphans. And in the case of a 
garden, the sale is void if, had there been no error, there would 
have remained an area required for sowing a half-kav of seed, as 
this is the smallest size of garden worth working. Or, according 
to the statement of Rabbi Akiva, an area required for sowing a 
quarter-kav of seed. 


Ifher marriage contract was worth four hundred dinars," and she 
sold property to this one for one hundred dinars, and she sold 
property to that one for one hundred dinars, and again to a third 
one, and she sold property to the last one worth one hundred 
dinars and a dinar for only one hundred dinars, the sale of the 
last property is void," as the price she charged was below the mar- 
ket value. And all of the others, their sale is valid, as they were 
sold for the correct price. 


GEMARA The Gemara questions the first halakha 


mentioned in the mishna, which teaches 
that if the widow sold property worth two hundred dinars for one 
hundred dinars, or if she sold property worth one hundred dinars 
for two hundred dinars, in either case she can no longer demand 
any payment of her marriage contract. The Gemara asks: What 
is different about the case where she sold property worth two 
hundred dinars for one hundred dinars, where the halakha is that 
she has received her entire marriage contract, as the heirs can say 
to her: You caused yourself to lose out since you received from the 
estate the value of your entire marriage contract, but because you 
sold it improperly, you did not receive its full value. Why then, in 
the case where she sold property worth one hundred dinars for 
two hundred dinars, can she not also say to the heirs: I profited 
from the sale, but I received only the value of one hundred dinars 
from the estate, and I am entitled to another one hundred dinars? 


Rav Nahman said that Rabba bar Avuh said: 


BACKGROUND 
equaling 2,500 square cubits. Accordingly, and in keeping with 


An area required for sowing nine kav of seed - pap wwa na: 
Measurements of area in the Talmud were based on estimating 
the area of a field sown with this amount of wheat seed. The ratio 
between the exact area and the seeds is based on one beit sea 


The sale of the last property is void - bya jonx by: However, 
were this sale not to have been the last one, it would not have 
been void. It would then have been possible to say that what 
she sold was from property liened to her marriage contract, as 
stated in the first clause of the mishna in the case where she sold 
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NOTES 


the different opinions as to the length of the cubit, the area of 
nine kav equals 950-1,400 sq m. The area of one half-kav equals 
50-60 sqm. 


land worth two hundred dinars for one hundred dinars. However, 
since in this case there is nothing still owed to her as payment of 
her marriage contract, what she sold belonged to the orphans. 
Since she sold something that is not rightfully hers, the sale is void 
(Rivan; Meiri). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek XI 
Dafo8 Amudb 


niyan byad Son #1 maw (K3 
- mpm nowy 15 spin KAT 
a) ma nat bw San 

ppdin onix Dy 


Syab Son sites opt a wT) 
sow xd sean ya ITAN YAT 
- TSB ayp b wy 1913 - [ND 

nayp ) pew rata 


wow 321,8037 a9 31 WN 
-nayp psy aa ppn- nasp 
yowa xpos niyan dyad Yon 

KIT MAD DIOT MND 275 


% par mh sox and xox 
aren seria mh pan bey wan) 
KPA KID- eam rat by Poin 
-KIT vat by way KAYT İK IP 

Pap N aa KI 


PAWA TPS WA Apy? 31 VN 
man bya IAN yaw NA KIITTI 
PPY nann yw imbwh 
bya m Daw iv” wie KIN 

abun this - whow 


Here Rabbi Yehuda HaNasi taught, i.e., it can be learned from 
this mishna that it is Rabbi Yehuda HaNasi’s opinion that every- 
thing belongs to the owner of the money. If one earned a profit 
through the actions ofhis agent, the profit belongs to him and not 
to the agent, as it is taught in a baraita where the Sages debate this 
matter: In a case where one sent an agent to the marketplace to 
purchase merchandise at a certain price, ifin addition to items that 
the agent purchased they added for him one extra item, the entire 
profit belongs to the agent; this is the statement of Rabbi Yehuda. 
Rabbi Yosei says: The owner of the money and the agent split" 
the profit. 


The Gemara asks: But isn’t it taught in a baraita that Rabbi Yosei 
says: Everything belongs to the owner of the money? Rami bar 
Hama said: This is not difficult. Here the baraita is referring to an 
item that has a fixed price. If the seller added something, it is clear 
that the additional item is a gift, but it is unclear if the gift is meant 
for the agent or for the owner of the money, so it is split between 
the two. Whereas there, the baraita is referring to an item that 
does not have a fixed price, and one can say that any additional 
items that were given were not intended for the agent, but were 
part of the overall deal and belong to the owner of the money. 


Rav Pappa said: The halakha is that an item that has a fixed price" 
is split, and with regard to an item that does not have a fixed 
price, the entire profit belongs to the owner of the money. The 
Gemara asks: What is he teaching us with that statement? That 
is exactly what Rami bar Hama said. The Gemara explains: He 
wanted to say that the answer that we taught is the correct answer, 
and one can issue practical halakhic rulings based on it. 


§ A dilemma was raised before the Sages: If one said to his agent: 
Sell on my behalf a half-kor, and the agent went and sold for 
him a kor, what is the halakha? Is he considered to be adding to 
the words of his employer? In that case, though he also performed 
an action that he was not assigned to do, part of his action was 
performing his assigned agency, and the buyer at least acquired 
a half-kor. Or perhaps he is considered to be disregarding his 
employer’s words, since he did not perform exactly what he was 
told to do, in which case the entire transaction was performed by 
his own volition, without the authorization of his employer, and 
even the half-kor is not acquired by the buyer. 


Rav Ya’akov of Pekod River said in the name of Ravina: Come 
and hear proof from a mishna (Me’ila 20a): The mishna teaches 
with regard to the halakhot of misuse of consecrated property: 
Ifthe host said to his agent: Give the guests a piece" of meat, and 
the agent went and said to the guests: Take two pieces, and they 
went and took three, and in the end it was ascertained that the 
meat was consecrated, they are all guilty of misusing consecrated 


property. 


Misuse of consecrated property — abn: The halakhot of 
misuse of consecrated property are stated in the Torah (Levi- 
ticus 5:14-16) and discussed in greater detail in tractate Me‘ila. 
The basic principle is that anyone who derives benefit from 
consecrated property unwittingly, i.e. without the knowledge 
that it was consecrated property, transgresses this prohibition. 
One who does so is obligated to bring an offering and pay to 
the Temple the value of the object from which he benefited. 


BACKGROUND 
In addition, he must pay an extra one-fifth of the value as 
a fine. After one uses such an item, it loses its consecrated 
status, which is transferred to the money that he pays to 
the Temple. 

The Torah does not discuss one who derives benefit inten- 
tionally. Therefore, such a person cannot atone for deriving 
benefit by sacrificing an offering or by paying the additional 
one-fifth of the value. 


NOTES 


Split - prin: The early authorities disagree about Rabbi 
Yosei’s reasoning. According to Rashi, the Rivan, and the 
Ramban, the reason that the employer and the agent spli 
the additional item is due to the fact that it is unclear i 
the merchant intended it for the agent or for the employer. 
Because of this uncertainty, it is split between the two. 
The geonim and the Rif explain that the item is not spli 
because of any uncertainty. Even if it is clear that the item 
was presented as a gift to the agent, it was given to him 
only because of the purchase that he made on behalf o 
the employer. Therefore, the employer and the agent are 
partners in this matter. 

There are halakhic differences between these two opin- 
ions. The differences manifest themselves in cases where 
the merchant stated expressly that the additional item was 
for the agent, or if the agent misled the merchant. Another 
example is where the agent received the additional item 
because of an error on the part of the merchant, in a case 
where the buyer does not need to return the item due to 
such an error. According to Rashi, in all of these cases the 
item would belong to the agent as there is no uncertainty 
as to whether or not the additional item was intended for 
the employer. However, as the geonim clearly explain, since 
nothing would have happened if the agent had not been 
assigned by the employer to make the sale, the employer is 
a partner to the entire venture. 

The later commentaries wrote that the opinion of the Rif 
is consistent with the discussion in the Jerusalem Talmud, 
tractate Demai, Chapter Six. 


Misuse of consecrated property — ayn: There is a special 
principle with regard to misuse of consecrated property. 
Unlike with other transgressions, if one appoints an agent 
to perform a task that later proves to be an act of misuse 
of consecrated property, the employer is responsible for 
the misuse performed by the agent. The case here is one 
where both were completely unaware of the misuse being 
performed at the time, as the obligation to bring an offering 
applies only where the act was perpetrated unintention- 
ally. However, as noted here in the Gemara, the employer 
is responsible only in the case where the agent performs 
exactly what he was assigned to do. If the agent did not 
follow his assignment in any way, the agent is responsible. 


HALAKHA 

An item that has a fixed price, etc. - In) 7ax? b ww IT: 
In a case where one sent an agent to purchase merchandise, 
and the store owner gave the agent more than what was 
requested, if the merchandise has a fixed price, then the 
additional items belong to them both and are split between 
the agent and the employer. If the item does not have a fixed 
price, then it belongs to the employer. This is in accordance 
with the opinion of Rav Pappa. The Rema writes, based 
on the Ramban and Rabbeinu Nissim, that if the store 
owner stated expressly that the additional items are for 
the agent, then they all belong to the agent (Rambam 
Sefer Kinyan, Hilkhot Sheluhin VeShutafin 1:4; Shulhan Arukh, 
Hoshen Mishpat 183:6). 


Give the guests a piece, etc. - ^3) Pmi gekan ad m: 
One said to his agent: Give a piece of meat to each of the 
guests, and the agent went and said to them: Each of you 
take two pieces. If it is later discovered that the meat was 
consecrated, the host is guilty of the misuse of consecrated 
property, while the agent is viewed as one who merely 
added to the wishes of the host. If the agent said to them: 
Take two as per my request, then both the host and the 
agent are guilty of the misuse of consecrated property. If 
the guests happened to take three pieces in the latter case, 
then everyone is responsible for the transgression (see Kesef 
Mishne; Rambam Sefer Avoda, Hilkhot Me'ila 7:1). 
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NOTES 


Where she reduced its price — Drita: Since she is consid- 
ered an agent of the orphans, the sale is void. An agent who 
misrepresents his employer and causes him to suffer a loss is 
no longer considered his representative (Rivan). 


Perek XI 
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Granted, if you say that the agent is adding to the words of the 

host, this halakha is understandable, because then, when the agent 
said to the guests: Take two pieces, he presented one of the pieces 

as the agent of the host. It is due to that reason that the host is 

guilty of misusing consecrated property. However, if you say 
that the agent is disregarding the words of the host, why is the 

host guilty of misusing consecrated property? Didn’t we learn 

ina mishna (Me’ila 20a): Ifan agent who performed his assigned 

agency caused consecrated property to be misused, it is the host 

who appointed him who is guilty of misusing consecrated prop- 
erty; however, if the agent did not perform his assigned agency, 
and did not act in accordance with his instructions, it is the agent 

who is guilty of the misuse and not the employer? 


The Gemara answers: With what are we dealing here? This is a 
case where the agent said explicitly to the guests: Take one piece 
with the consent of the host, and one piece with my consent, 
and they took three pieces. Since every piece of meat was taken 
with the consent of someone else, they are all guilty of the misuse 
of consecrated property. 


The Gemara suggests: Come and hear an understanding of the 
mishna: If her marriage contract was worth one hundred dinars, 
and she sold property worth one hundred dinars and a dinar 
for one hundred dinars, the sale is void. 


The Gemara interprets the case of the mishna: What, is it not that 
she sold property worth one hundred dinars and a dinar for one 
hundred dinars and a dinar, and there was no error in the sale? 
And what does it mean when the mishna says that she sold the 
property for one hundred dinars? It means that she sold it in 
order to receive the one hundred dinars owed to her because of 
her marriage contract. And what does it mean when it says in 
the mishna: Even if she says: I will return the one extra dinar to 
the heirs, nevertheless the sale is voided? It means that even if she 
says: I will return the dinar to the heirs by giving them a dinar’s 
worth from my land, the heirs will not be losing anything at all. 
The Gemara concludes the proof: And the mishna teaches that 
even so the sale is void, implying that not just what she added is 
void, but the entire sale is voided. 


Rav Huna, son of Rav Natan, said: No, the correct understanding 
of the mishna is not that she sold the land for its proper price. 
Rather, the mishna is referring to a situation where she reduced 
its price" and sold the property for less than its worth, and there 
was an error in the sale itself. 


The Gemara asks: Since the last clause of the mishna deals with 
a case where she reduced the price, it stands to reason that the 
first clause of the mishna is a case where she did not reduce the 
price. Why would the mishna repeat itself for no reason? As it 
teaches in the last clause of the mishna: If her marriage contract 
was worth four hundred dinars and she sold property to this 
one for one hundred dinars, and she sold property to that one 
for one hundred dinars, and again to a third one, and she sold 
property to the last one worth one hundred dinars and a dinar 
for only one hundred dinars, the sale of the last property is void. 
And as for all of the others, their sale is valid because they were 
sold for the correct price. 
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The Gemara rejects this: No, both the first and the last clauses 
discuss cases where she reduced the price of the land and sold it 
for less than its worth. And the last clause teaches us this: The 
reason that the sale is void is that in that case, since she had already 
received full payment of her marriage contract, she reduced the 
price in a sale that she made with property of the orphans and at 
their expense. However, when she reduced the price of the land 
in the sale of her own property, as in the earlier clauses of the 
mishna, her sale is valid. 


The Gemara asks: How can it be that this is what the last clause of 
the mishna is teaching? It can already be concluded from the 
first clause of the mishna, which states: In the case of a widow 
whose marriage contract was worth two hundred dinars and 
she sold property that was worth one hundred dinars for two 
hundred dinars, or if she sold property worth two hundred dinars 
for one hundred dinars, she has received payment of her mar- 
riage contract and can demand nothing more. This teaches that 
although she reduced the price of her own property by half, the 
sale is valid. 


The Gemara answers: Lest you say: There, in the first clause of the 
mishna, the sale is valid because through the sale she has left this 
house entirely, i.e., she no longer has anything to do with her 
husband’s estate, as her entire claim has been paid off; however, 
here, in the latter clause, decree that the first sale for one hundred 
dinars will be void due to the last one hundred dinars. If the first 
sale is allowed to take effect, this may lead to the error of the last 
sale taking effect as well. Therefore, the first sale should be void if 
she reduces the price. Lest you make this argument, the mishna 
teaches us that this is not the case. 


The Gemara returns to the question asked earlier (98b): And there 
are those who say: Don’t raise this dilemma in a case where the 
employer said to his agent: Go and sell on my behalf a half-kor, 
and the agent sold for him a kor," as he was certainly adding to 
the employer’s words, and the sale of the first half-kor is valid. 


Where you should raise the dilemma is a case in which the 
employer said to his agent: Go sell on my behalf a kor, and he 
went and sold for him a half-kor." What is the halakha in that 
case? Do we say that the agent can say to the employer: I did what 
is good for you" by not selling everything, because you now have 
the opportunity to determine if you are truly in need of more 
money. If you decide that you do not need the money then you 
will not have to sell more property, because if you will realize that 
you do not need the money after the sale has been completed, 
you will not be able to reverse the sale. I therefore did youa favor 
by selling as little as I could. 


NOTES 


| did what is good for you — » ay ak abt: The Ra'ah and 
the Ritva said that the intent here is not to say that the agent 
on his own decided to deviate from the employer's instruc- 
tions for the employer's own good. In that case, the agent 
certainly violated the employer's intention. Rather, the case 
here is one where the employer instructed the agent in a way 
that the agent understood that he was to sell up to one kor 
of property. For this reason, the agent thought he was doing 


his employer a favor by selling only a half-kor, as in ordinary 
circumstances one would rather not have to sell his property 
(Rivan). Most of the authorities feel that even in that case, the 
agent violated his employer's intent (see Rif and Ramban). 
Others rule that one who sells less than he was told to is still 
considered to be performing his agency and his actions are 
effective (Rav Hai Gaon). 


HALAKHA 


Sell on my behalf a half-kor, and the agent sold for him a 
kor — xja mh pan wan» par: If one says to his agent: Sell 
on my behalf a beit sea from my land, and the agent sells two 
beit se'a, the agent added to the intent of the man and the 
buyer acquired only one beit sea. This is in accordance with the 
conclusion of the Gemara. However, the buyer may revoke the 
sale by saying that he intended to buy the land only if he could 
buy the two beit sea together (Rambam Sefer Kinyan, Hilkhot 
Sheluhin VeShutafin 1:4; Shulhan Arukh, Hoshen Mishpat 182:8). 


Sell on my behalf a kor, and he went and sold for him a 
half-kor — xap} mh pan done wits» par: If one told his 
agent to sell two beit se‘a of his field and the agent sold only 
one beit sea, the agent is considered to have disregarded 
his employer's instructions and the buyer has not acquired 
any land. 

According to the Rif, this ruling follows from the discus- 
sion in the Gemara. The Maggid Mishne adds that since the 
problem was not resolved in the Gemara, it remains a matter 
of uncertainty, and the court does not take property away 
from the land owner in a situation of uncertainty (Rambam 
Sefer Kinyan, Hilkhot Sheluhin VeShutafin 1:4; Shulhan Arukh, 
Hoshen Mishpat 182:9). 
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NOTES 


This will increase the number of bills of sale that | 
have - ny now wo: There are several opinions con- 
cerning how to understand why one would not want to 
be swamped with numerous bills of sale. According to 
Rabbeinu Yitzhak, cited in Tosafot (99b), one does not wish 
o create a situation in which he would become involved 
in a court case, and the more people he sells property to, 
he more suits he may find himself facing, as each one is a 
potential litigant. This is also the approach of the geonim. 

Rabbeinu Tam, cited in Tosafot (99b), is of the opinion 
hat a person simply does not wish to have to write out so 
many contracts, find witnesses for each one, and provide 
warranties for each of the sales. Another explanation is 
hat if there are many bills of sale originating from the 
same seller, he will earn a reputation as a person who 
needs money, and this may hurt his business (Meiri). See 
HALAKHA, where it is explained that there is a legal differ- 
ence between these different explanations, for example in 
a case where he would have to write for a single person 
multiple bills of sale. 


A gold dinar, etc. — 13) a7 bw ‘wrt: Rashi briefly explains 
that a gold dinar is equal in value to twenty-five silver 
dinars, which are equivalent to six sela. This calculation 
is based on the discussion in tractate Bava Metzia and the 
Gemara here, which says that the agent bought one item 
with three sela and a second item with another three sela. 
This calculation, however, is not precise, as a sela is equiva- 
ent in value to four dinars, in which case a gold dinar is 
only equal to twenty-four silver dinars. The Rivan answers 
hat the tanna was not concerned with being precise, and 
he mishna is describing a case where the agent spent an 
additional half of a dinar. Josafot explain that a gold dinar 
is worth exactly six sela, and the twenty-five dinars refers 
o the exact sum plus an extra dinar, which must be paid 
o the moneychanger when he exchanges a large coin for 
smaller coins. 
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Or perhaps the employer can say to the agent: I do not agree to this. 
Iam not amenable to the fact that this will increase the number 
of bills of sale that I have" because I will have to write a separate 
promissory note for each sale, and if I will have to go to court then 
I may earn a reputation as someone who has many mortgages. 


Rabbi Hanina of Sura said: Come and hear a proof from the 
mishna for that which we learned about the halakhot of misusing 
consecrated property (Me’ila 21a): If one gave his agent a gold 
dinar,“ which is equal in value to twenty-five dinars or six sela, 
and said to him: Get me a robe. And he went and brought him 
a robe that cost three sela, and a cloak that also cost three sela, 
after which it was discovered that the original dinar was conse- 
crated property, the halakha is that both are guilty of misusing 
consecrated property. 


Granted, if you say that the agent in a case like this is considered 
to be performing his assigned agency, and he was merely adding 
to the words of the employer, it is due to that reason that the 
homeowner is guilty of misusing consecrated property. However, 
if you say that the agent is disregarding the words of the employer, 
as the employer intended for him to buy a robe with all six sela, why 
is the employer guilty of misusing consecrated property? In this 
instance, the agent did not fulfill his assignment. 


The Gemara answers: Here we are dealing with a case where he 
brought him a robe worth six sela that he had succeeded in buying 
for only three sela, so that the employer received exactly what he 
wanted. And the agent did not deviate from his intentions, he merely 
added to them because he also bought him a cloak. 


The Gemara asks: If that is so, if the employee did exactly what the 
employer had asked him to do, then why is the agent guilty of 
misusing consecrated property? The Gemara answers: He is guilty 
of misusing consecrated property because he spent three sela of 
consecrated property to buy the cloak, which the employer never 
requested from him. 


The Gemara asks: If that is so, then say the last clause of the mishna 
quoted by Rabbi Hanina of Sura (Me’ila 21b): Rabbi Yehuda says: 
Even in this case the homeowner is not guilty of misusing conse- 
crated property because he is able to say: I would have requested 
a large robe and you brought me a robe that is small and bad. If 
the agent had brought him a robe worth six sela as requested, then 
this should not be a bad robe. 


The Gemara answers: What is meant by bad? It is bad in its mone- 
tary value because the agent spent on the robe less than what the 
employer instructed him. That is why the agent is considered to have 
violated the wishes of his employer, as the employer can say to him: 
Since you chanced upon a merchant who reduced his prices to such 
a degree, if you had brought me a robe for six sela as I asked you, it 
would all the more so have been worth twelve sela, and it would 
have been a much finer robe. 


The Gemara notes: The language of the mishna is also precise when 
understood in this way, as it teaches: Rabbi Yehuda concedes that 
both are guilty of misusing consecrated property in the following 
case: The agent purchased only part of what the employer requested 
in the case of legumes, which are sold for a set price under all 
circumstances, 


Gave him a...dinar, etc. — 13114 b jn: If one gave his agent 
two peruta and instructed him to use the money to purchase an 
etrog, and the agent brought him an etrog purchased with one 
peruta and a pomegranate purchased with the second peruta, 
and then the money turned out to be consecrated property, 


HALAKHA 


consecrated property. This is because the agent is considered to 
have disregarded his employer's instructions. But if he purchased 
an etrog worth two peruta with the one peruta, then they are 
both guilty of misusing consecrated property (Rambam Sefer 
Avoda, Hilkhot Me'ila 7:4). 


then the agent and not the employer is responsible for misusing 
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As, whether he bought legumes for a sela" or whether he bought 
legumes for a peruta, the price would have been the same even if 
he bought in bulk. The Gemara concludes: Learn from here that 
this is the proper interpretation of the mishna. 


The Gemara asks about the sale of legumes: What are the circum- 
stances where the price stays the same even if one bought in bulk? 
If we say that it occurs in a locale where they sell legumes by 
appraisal of an article’s value, then when he gives the merchant a 
sela as payment, the seller reduces the price for him more than if 
he had bought less. In such a place the buyer profits, and it is clear 
that even legumes do not have a fixed price. 


Rav Pappa said: It is referring to alocale where one measures with 
vessels and to a case where the merchant said to him: Fill each 
vessel for a peruta. The buyer then receives the product in accor- 
dance to how much he pays, and does not pay less ifhe buys in bulk. 


The Gemara suggests: Come and hear a proof from the mishna: If 
her marriage contract was worth four hundred dinars, and she 
sold property to this one for one hundred dinars, and she sold 
property to that one for one hundred dinars, and again to a third 
one, and she sold property to the last one worth one hundred 
dinars and a dinar for only one hundred dinars, the sale of 
the last property is void, and all of the others, their sale is valid, 
as they were sold for the correct price. Here, the widow was 
appointed as an agent to sell property worth four hundred dinars, 
and she initially sold property worth only one hundred dinars, and 
nevertheless the sale is valid. The mishna does not say that she 
disregarded the orphan’s instructions and the sale is void. 


The Gemara answers: It is as Rav Sheisha, son of Rav Idi, said in 
another context: This is stated with regard to small tracts of land 
that are geographically separated and do not form one land mass 
that can be sold as a single unit. Here too, the ruling of the mishna 
is stated with regard to small tracts of land that are not part of one 
larger field, and so this case is not proof that an agent who sells less 
than he was instructed to is considered to be adding to and not 
disregarding his employer’s instructions. 


§ In continuation of the previous discussion, the Gemara raises 
another problem: It is obvious that if the employer said to his 
agent: Sell my property to one" person, but not to two, and the 
agent sold the property to two people, since he said to him: To one, 
but not to two," it is certain that the agent has disregarded his 
instructions and is no longer considered an agent. However, if the 
employer said to the agent: Sell to one person, without specifying" 
that he should not sell to two people, what is the halakha if the agent 
did sell the property to two people? 


HALAKHA 


To one but not to two - ow) x) sim: Ifone said to his agent: x": If one said to his agent: Sell my field, without specifying 


Sell my field to one person, and the agent went and sold it to 
two people, the sale is void because the agent disregarded his 
employer's instructions, in accordance with Rabbeinu Hananel 
and the Rif’s version of the initial statement of the Gemara, which 
reads: It is obvious (Kesef Mishne). The Rema writes that some say 
that the sale is void only in a case where the agent sold the field 
to the two individuals using two separate bills of sale (Tur), in 
accordance with the standard version of the text (Rambam Sefer 
Kinyan, Hilkhot Sheluhin VeShutafin 1:4; Shulhan Arukh, Hoshen 
Mishpat 18210). 


To one, without specifying, what is the halakha - xan any 


o how many purchasers, then even if the agent sold the field 
o one hundred people, the sale is valid. This is in accordance 
with the opinion of Rav Hisda and Rav Nahman, according to 
Rabbeinu Hananel and the Rif’s version of the Gemara. This is 
he halakha if the agent sold to all of the purchasers using a 
single bill of sale (Rabbeinu Yitzhak cited in Tosafot), or if he sold 
using more than one bill of sale but went to the trouble himself 
o find witnesses to sign all of the documents (Rabbeinu Tam). 
t is explained in the Sma that, in accordance with the opinion 
of Rabbeinu Yitzhak, the halakha is primarily that the sale is valid 
only if there was one bill of sale (Rambam Sefer Kinyan, Hilkhot 
Sheluhin VeShutafin 1:4; Shulhan Arukh, Hoshen Mishpat 182:11). 


NOTES 


Rabbi Yehuda’s halakha in the case of the legumes shows 
that when the mishna speaks of a bad robe it means tha 
the robe was purchased at a discounted rate and not a 
robe of inferior quality (see Ritva). Rashi explains that i 
Rabbi Yehuda had said that the employer was not guilty 
of the misuse of consecrated property because the agen 
brought him a small, inferior robe and not what was 
requested, then there would be no difference between 
that case and the case of the legumes. In the case of 
the legumes, the agent also brought him less than the 
amount requested and bought with the remaining money 
some other product that the employer had no interest in. 
Rather, it is certain that the agent bought a robe worth six 
sela for only three sela. 

The Ra'ah questioned Rashi's interpretation by pointing 
out that even if the agent bought another product that 
the employer was not interested in, he could always sell 
it and buy something else in its stead. The Ritva replied 
in defense of Rashi that the employer does not want to 
have to act like a merchant and begin buying and selling 
merchandise. 

The Ra‘ah himself explains simply that the reason is 
because the only case where Rabbi Yehuda concedes that 
both the agent and the employer are guilty of misusing 
consecrated property is in a case of legumes. Had he 
conceded that both are guilty where the agent bought 
an item worth six sela for only three sela, he would have 
offered that as his example (see Rabbeinu Crescas Vidal). 


It is obvious that if the employer said to his agent: Sell 
my property to one, etc. - 13) amg) wax WWS: There 
are two versions found in the early commentaries of the 
text of this statement and the following dispute. The ver- 
sion found here, which is that of Rashi, has the Gemara 
asserting as obvious that if the homeowner instructed: 
Sell my property to one person but not to two people, and 
the agent sold it to two people, the sale is void. According 
to this version, the dispute between Rav Huna and Rav 
Hisda is in a case where the homeowner instructed: Sell to 
one person, without adding: And not to two people. The 
dispute is if he meant, as Rav Huna understands, that he 
may sell to only one person, or, as Rav Hisda understands, 
that he said the phrase: To one person, as that is the norm, 
but he is not particular how many purchasers there are. 
By contrast, the version of the Gemara before Rabbeinu 
Hananel and the Rif has the Gemara asserting as obvious 
that if the homeowner instructed: Sell my property to 
one person, even without adding: But not to two, and the 
agent sold it to two people, that the sale is void. According 
to this version, the dispute between Rav Huna and Rav 
Hisda is in a case where the homeowner instructed: Sell 
my field, without any mention of the amount of purchas- 
ers. According to the opinion of Rav Huna, the assumption 
is that the homeowner prefers that there be only one 
purchaser, even if he did not state so explicitly. Therefore, 
if the agent sold to two people, the sale is void. Accord- 
ing to the opinion of Rav Hisda, the fact that he did not 
mention the amount of purchasers indicates that he is 
not particular about this matter, so the agent's sale will be 
valid even if it is to more than one purchaser. 
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HALAKHA 


The agent erred - mow myu: If an agent mistakenly sold 
property for any amount less than its value, whether he 
sold land or movable property, the transaction is void, as 
his employer can say to him that he sent him to mend 
things and not to ruin them. This ruling is in accordance 
with the opinion of the Gemara (Rambam Sefer Kinyan, 
Hilkhot Sheluhin VeShutafin 1:2; Shulhan Arukh, Hoshen 
Mishpat 182:2-3). 


There is no fraud in the sale of land - niypi TKK PN: 
There is no fraud with regard to the sale of land. Even if one 
sold a tract of land worth a thousand dinars for a single 
dinar, or land worth a single dinar for one thousand dinars, 
no fraud can be claimed, in accordance with the opinion 
of the Gemara here. 
The Rema writes that there are some who say that 
there is no fraud with regard to the sale of land as long as 
the difference between the sale price and the fair market 
value is no more than half of the value of the land, as 
this is implied in several sources (Tur, citing Rabbeinu 
Hananel and Rosh; Rambam Sefer Kinyan, Hilkhot Mekhira 
13:8; Shulhan Arukh, Hoshen Mishpat 227:29). 


Separates teruma in accordance with the mind-set 
of the homeowner - man bya ny2 Dyn: If one tells 
his agent to separate teruma from his produce on his 
behalf, the agent must separate teruma in exactly the 
manner that his employer would have done himself. If 
he is a generous giver, the agent sets aside one-fortieth 
of the produce, and if the employer is miserly, the agent 
sets aside one-sixtieth. If the agent does not know his 
employer's wishes, he sets aside an intermediate amount 
of one-fiftieth. This ruling is in accordance with the mishna 
cited here (Rambam Sefer Zera’im, Hilkhot Terumot 4:7). 


208 


KETUBOT : PEREK XI: 99B°:D¥ TK” PID 


pow Kh) ame soe KaT 34 
OT KIT 2732 12N NIDN 1 
an py box any: aA 

mend box 


sivas day rend jam yp 
oS sox KIT 2733 AY KIN 
ans) aah TAN PKA NINE NT 9D 
anh bow ang py) bow 


arpow ayy a3 by are sad sax 
KINNI Kb wow mvp: an VIN 
ANDI pie a TT > NOX 

Iny 


IT bya mypt warn - bn T 
pnb’ a y- mow nyy bax 
PINYIN POW 


bya O pa KYT KIPA NIM 
„ma 


- DiM NY sintbw) sais pnt 
pop ig DNIMIT bya NYD DYA 
mava on - man bya by inya 
DIT IN MWY NS own IM 

TIA NIN - WY 


Rav Huna said: The employer meant to sell to one person and not 
to two people. It is Rav Hisda and Rabba, son of Rav Huna, who 
both say: He meant to one person and even to two people. When 
he said to one person, he meant and even to one hundred people, 
as he did not mean one person specifically. 


Rav Nahman happened to come to Sura.® Rav Hisda and Rabba 
bar Rav Huna entered before him. They said to him: Ina case like 
this one, which was discussed above in the Gemara, what is the 
halakha? He said to them: When he said to one person, he meant 
and even to two people. When he said to one person, he meant and 
even to one hundred people. 


Rav Hisda and Rav Huna said to him: Is the agent considered to 
be performing his assigned agency even though he erred, e.g., by 
selling property for less than its value? Rav Nahman said to them: 
I do not say so in a case where the agent erred." They said to him: 
But didn’t the Master say that there is no prohibition against fraud 
in the sale of land," and land does not have a set value? 


He replied to them: This applies only where the homeowner erred, 
e.g., where he sold land for less than its market value. In that case, 
he cannot claim that the sale is invalid because of fraud. However, 
in a case where the agent erred, the homeowner can say to the 
agent: I sent you to act for my benefit and not to my detriment, 
and his appointment as an agent is nullified. 


The Gemara explains: And from where do you say that there is a 
legal difference between an error made by an agent and an error 
made by a homeowner? 


As we learned in a mishna (Terumot 4:4): In the case of one who 
says to his agent: Go out and separate the portion of the produce 
designated for the priest [teruma], the agent separates teruma® in 
accordance with the mind-set of the homeowner." He must sepa- 
rate the amount that he assumes the owner would want to give, as 
there is no fixed fraction for the amount that one must set aside as 
teruma. A generous person would give as much as a fortieth of the 
produce as teruma, while a stingy person would give a sixtieth. And 
ifhe does not know the mind-set of the homeowner, he separates 
an intermediate measure, i.e., one-fiftieth of the produce. If he 
subtracted ten from the denominator and separated one-fortieth, 
or added ten to the denominator and separated one-sixtieth of the 
produce, his teruma is considered teruma. 


Sura — 11D: A town in southern Babylonia, Sura did not become 
Jewish community until the great amora, Rav, 
moved and established the yeshiva there, c. 220 CE. From then 
until the end of geonic period, c.1000 CE, Sura was a major Torah 
center. The yeshiva in Sura, under the leadership of Rav and his 
closest disciples, was influenced by the halakhic traditions of 
Eretz Yisrael and was renowned for its unique approach to Torah 
he great Sages and leaders in Sura were Rav, Rav 
Huna, Rav Hisda, Ravina, and Rav Ashi. The Babylonian Talmud 
was, for the most part, redacted in Sura. There was another city 
with the same name. In order to distinguish between them, the 
other city was called Sura on the Euphrates. 


an important 


study. Among 


Teruma — marin: Whenever this term appears without quali- 
fication, it refers to teruma gedola, the portion of the produce 


BACKGROUND 


designated for the priest. In the book of Numbers (18:12), the 
Torah commands that “the first fruit of your oil, your wine, and 
your grain” be given to the priest. The Sages extended the scope 
of this mitzva to include all produce. This mitzva applies only in 
Eretz Yisrael. After the first fruits have been separated, a certain 
portion of the produce must be separated for the priests. The 
Torah does not specify the amount that must be separated. 
Theoretically, one may fulfill his obligation by separating a 
single kernel of grain from an entire crop. The Sages established 
a measure: One-fortieth for a generous gift, one-fiftieth for an 
intermediate gift, and one-sixtieth for a miserly gift. Nowadays, 
teruma is not given to the priests because they have no definite 
proof of their priestly lineage. Nevertheless, the obligation to 
separate teruma remains, although only a small portion of the 
produce is separated. 


Din oan mat Sys vas sone) 
- DWYN Ime ax ITI H 
TNA INN 


YIN ADDN TT yaw NA 
mo) mya mY m i MIKA 
WT) ma Mw pons aaa 
fra bw bea - pias Sy maa 

wpn 


DPR AV AYA RWW 31 VN 
pops 


minw inpsw pet ow "ANI 
bya mon- mng spit ix 


npn vais bebas ya yaw 137 
omy? mr ma nip ma ii OX Dp 
ix ji ones map mw 30 oe 
Mp PRR - Mya DONA TW 


pena Mw at Mea 123 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Whereas with regard to the homeowner himself it is taught in 
a baraita: If he separated teruma and even one-twentieth of the 
produce came up in his hand," his donation is effective and is 
considered teruma. The agent may deviate from the intention of 
the homeowner only within certain parameters. Ifhe misunderstood 
the homeowner's wishes and separated an unusually large percentage 
of the produce, his action accomplished nothing. The same action, 
however, when performed by the homeowner, is effective; if 
the homeowner himself mistakenly separated an unusually large 
percentage of his produce, it becomes teruma. 


The Gemara returns to discuss whether a person is particular about 
having too many documents with his name on them. The Gemara 
suggests: Come and hear a proof from the mishna: If her marriage 
contract was worth four hundred dinars, and she sold property 
to this one for one hundred dinars," and she sold property to that 
one for one hundred dinars, and again to a third one, and she sold 
property to the last one worth one hundred dinars and a dinar 
for only one hundred dinars, the sale of the last property is void, 
and all of the others, their sale is valid, as they were sold for the 
correct price. She should have sold the land to one individual and 
not increased the number of documents bearing guarantees for the 
orphans to worry about. Still, ifshe did sell to several people, the sales 
are all valid. 


The Gemara answers: Rav Sheisha, son of Rav Idi, said: This is 
stated with regard to small tracts of land that are geographically 
separated and do not form one land mass that can be sold as a single 
unit. 


MI S H N A The halakha with regard to the assessment of 


the judges of the value ofa piece of property 
in order to sell it is as follows: Where they decreased" the price by 
one-sixth of its market value or added one-sixth to its market value, 
their sale is void." 


Rabban Shimon ben Gamliel says: Their sale is valid. If it were 
so that the sale is void, then what advantage is there to the power 
of the court over an ordinary person? However, if they made a 
document of inspection," i.e., an announcement that people should 
come to inspect the field and bid on the property, then even if they 
sold property worth one hundred dinars for two hundred dinars, 
or sold property worth two hundred dinars for one hundred dinars, 
their sale is valid, as the transaction was agreed upon and done 
publicly. 


G E M ARA A dilemma was raised before the Sages: An 


agent who mistakenly sold land for less than 
its value is like whom?" Is he comparable to a judge, whose sale is 
effective if he did not err by more than one-sixth of the market price, 
or is he comparable to a widow, whose sale is void if she sold for 
anything less than the market price? 


NOTES 


She sold to this one for one hundred dinars, etc. — my Tp 
^a 73: The Rivan stresses that the widow is considered the 
orphans’ agent, as there is a lien on their property stemming 
from her marriage contract, and she is essentially selling land 
off for them. 


Their sale is void - bya paa: The Ramban questions this hala- 
kha. It is understood why, when the judges sold the property 
or one-sixth less than its market value, the sale was void, as 
he judges misrepresented the orphans. What is unclear is why, 
when their mistake is to the detriment of the buyer, the sale 
is voided, as there is no fraud with regard to the sale of land. 
n fact, some explain that this halakha is referring only to the 
sale of movable property (see Meiri). The Ramban explains that 
whereas the transaction would be valid in the case of a sale, 
he ruling of this mishna is stated with regard to a case where 


he court forces the creditor to accept the land in payment for 
his debt at the price at which the court had evaluated it. Since 
he creditor is not taking the land of his own volition, if the land 
was assessed to his detriment, the transaction is void. The Ra‘ah 
claims that since the sale is void if the judges overvalued the 
property, they did not distinguish between the cases and voided 
he sale even if they undervalued the property. The Rid explains 
hat once the judges erred, they demonstrated that they are not 
a proper court of law and therefore their sale is void. 


An agent is like whom - jx123 r mow: Rabbeinu Tam, quoted in 
Tosafot on 100a, explains that this discussion is not with regard 
to an ordinary agent, as it can be seen earlier in the Gemara 
that his agency is voided even if the error is minimal. Rather, 
the discussion of the Gemara is with regard to an agent of the 
court. Most early commentaries agree with this interpretation. 


HALAKHA 


If he separated teruma and even one-twentieth of the 
produce came up in his hand, etc. - box iva my nA 
“21D Wy INN: If one separated teruma and it turned out 
that he had separated more than the usual percentage for 
teruma, that which he separated is considered teruma. This 
halakha applies even if he ended up apportioning one- 
twentieth of his produce, in accordance with the baraita 
cited here (Rambam Sefer Zera’im, Hilkhot Terumot 3:6). 


The assessment of the judges where they decreased — 
INMSw pT Ow: If a court sells property owned by 

orphans, regardless of whether it is land or movable prop- 
erty, if they erred in their sale price and the error was less 

than a difference of one-sixth of the actual price, then the 

error is overlooked. If however, they erred and deviated 

from the correct price by one-sixth or more of the cor- 
rect price, then the sale is void. This is in accordance with 

the unattributed mishna (Rambam Sefer Kinyan, Hilkhot 
Mekhira 13:10; Shulhan Arukh, Hoshen Mishpat 109:3). 


mjpa: If a court wrote a document of inspection by mak- 
ing a proper announcement, investigating accordingly, and 
assessing the value carefully, and the court nevertheless 
erred and sold property worth one hundred dinars for two 
hundred dinars, or property worth two hundred dinars 
for one hundred dinars, then the sale is valid. This is in 
accordance with the mishna (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 12:n; Shulhan Arukh, Hoshen Mishpat 
109:3 and Even HaEzer 104:3). 
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NOTES =———_————_- 
The agent is like a widow — TDK mw: Rav Hai Gaon 
concluded, apparently from here, that an agent, like a 
widow, may not sell on his own and must have three lay- 
men with him. However, most authorities did not accept 
his opinion. 


Since there are those who separate, etc. - ND°K7 [P32 
^d DTN: The author of Hatam Sofer explains that since 
he homeowner knows that there are three types of donors, 
by not telling the agent how much he would like him to 
separate, he indicates that he relies upon the agent's judg- 
ment to guess the amount that he wishes to be separated. 
By contrast, the land has an objective value, and the land 
owner has no reason to assume that his agent will err in 
evaluating property. Therefore, it is in no way left to the 
agent's discretion. 


The court appoints a steward for them — wm prava 
disiwisy: Rashi and Rabbeinu Hananel explain that a 
steward is appointed for each of the minors to look out for 
each orphan’s interests, and it is the stewards who select 
the portions for his charge. The Rosh explains that it could 
be that there is only one steward appointed for all of the 
orphans, and it is the court that selects the property for the 
orphans. This would explain why at first the singular is used 
for the word steward, while the verb selecting appears in 
the plural. 


HALAKHA —— 
An agent is like a widow — myx mow: If an agent disre- 
garded his employer's instructions or if he erred, even by a 
very small amount, then the sale that he conducted is void. 
This is true even if he was an agent of the court (Rosh; Tur, 
citing Rabbeinu Tam). 

The Rema writes that there are opinions that if one act- 
ing as a state-appointed judge sold property through an 
agent, his agent has the same advantages as a court (Rivash; 
Rambam Sefer Kinyan, Hilkhot Mekhira 13:9, Hilkhot Sheluhin 
VeShutafin 1:2; Shulhan Arukh, Even HaEzer 104:6, Hoshen 
Mishpat 109:6). 


Orphans who came to divide, etc. - pond way DDIM 
"131: If both adult and minor orphans wish to divide up their 
father’s estate so that the adults can claim their share, then 
the court appoints a steward for the minors who selects a 
fair portion for them. Once they have matured, they are 
not able to protest the division, since the matter took place 
in the courts. 

However, if the court erred in their assessment and 
underestimated the value of the share of the orphans by 
one-sixth, then they are able to protest, and the property 
will be redistributed once they have grown. This is in accor- 
dance with the opinion of Rav Nahman and the conclusion 
of the Gemara (Rambam Sefer Mishpatim, Hilkhot Nahalot 
10:4; Shulhan Arukh, Hoshen Mishpat 289:1). 
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Rava said that Rav Nahman said: The halakha with regard to the 
agent is like the halakha pertaining to the judges. Rav Shmuel 
bar Bisna said that Rav Nahman said: The halakha with regard 
to the agent is like the halakha with regard to a widow. 


Rava said that Rav Nahman said: The halakha with regard to the 
agent is like the halakha with regard to the judges. Just as the 
judges have an advantage because they do not assess the value of 
property for their own benefit, so too, the agent also does not 
act for his own benefit; this is to the exclusion of a widow who 
sells for her own benefit. 


Rav Shmuel, son of Bisna, said that Rav Nahman said: The 
halakha with regard to the agent is like the halakha with regard 
to a widow." Just as a widow is an individual, so too the agent 
is an individual. This is to the exclusion of the court, which is 
composed of many people. The Gemara concludes: And the 
halakha is that with regard to this matter, an agent is like a 
widow." 


The Gemara asks: And in what way is that case different from 
this case? As we learned in a mishna (Terumot 4:4): In the case 
of one who says to his agent: Go out and separate teruma, the 
agent separates teruma in accordance with the mind-set of the 
homeowner. And if he does not know the mind-set of home- 
owner, he separates an intermediate measure, i.e., one-fiftieth 
of the produce. If he subtracted ten from the denominator and 
separated one-fortieth or added ten to the denominator and 
separated one-sixtieth of the produce, his teruma is considered 
teruma. If the agent is comparable to a widow, then why isn't the 
halakha that the teruma that he has separated is nullified, since he 
did not act in accordance with the wishes of the homeowner? 


The Gemara answers: There, since there are those who separate" 

in a miserly fashion one-sixtieth, and there are those who sepa- 
rate generously one-fortieth, the agent can say to his employer: 
I estimated you to be generous or miserly. However, here there 

is no logical reason for the mistake made by the agent. It is simply 
an error on the part of the agent, and so the homeowner can say 
to him: You ought not to have erred. 


§ Rav Huna bar Hanina said that Rav Nahman said: The 
halakha is in accordance with the statement of the Rabbis in 
the mishna. The Gemara asks: Does Rav Nahman not agree 
with the argument: What advantage is there to the power of the 
court? Didn’t Rav Nahman say that Shmuel said: In a case of 
orphans who came to divide" their father’s property, the court 
appoints a steward [apotropos] for them and selects for the 
orphans appropriate portions and divides the property accord- 
ingly. Afterward, once the orphans have matured, they are able 
to protest this division of the property. And Rav Nahman said 
his own statement: Once the orphans have matured, they are 
not able to protest, as if they were able to do so, what advantage 
would there be to the power of the court? This proves that Rav 
Nahman agrees with Rabban Shimon ben Gamliel. 


The Gemara answers: This is not difficult. The case of the mishna 
was one where the judges erred in their assessment, and therefore 
Rav Nahman said that the sale is void in accordance with the 
Rabbis. However, the case of the division of property among 
the orphans is one where they did not err, and so he ruled in 
accordance with the principle of Rabban Shimon ben Gamliel, 
that the court is given an advantage and the orphans are not able 
to protest the division. 
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The Gemara asks: If the case is one where the judges did not err, 
with regard to what could the orphans protest? After all, the judges 
acted correctly. The Gemara answers: They can protest with regard 
to the locations; one of the orphans can contend that he prefers 
property in a different location than he was given. 


When Rav Dimi came from Eretz Yisrael, he said: A similar inci- 
dent occurred and Rabbi Yehuda HaNasi acted in accordance 
with the statement of the Rabbis of the mishna. Perata,’ son of 
Rabbi Elazar ben Perata, grandson of Rabbi Perata the Great, 
said before him: If that is the case, what advantage is there to the 
power of the court over an ordinary person? And Rabbi Yehuda 
HaNasi reversed his ruling about the incident. 


Rav Dimi would teach the incident in this way, as described above. 
Rav Safra would teach it in this slightly altered way: There was an 
incident, and Rabbi Yehuda HaNasi wished to act in accordance 
with the statement of the Rabbis of the mishna. Perata, son of 
Rabbi Elazar ben Perata, grandson of Rabbi Perata the Great, 
said before him: If that is the case, what advantage is there to the 
power of the court over an ordinary person? Consequently, Rabbi 
Yehuda HaNasi did not take action according to the statement of 
the Rabbis. 


The Gemara suggests: Let us say that they disagree about this: 
One Sage, Rav Dimi, holds that if one erred in a matter that 
appears in the Mishna, the decision is revoked. And one Sage, Rav 
Safra, holds that if one erred in this manner the decision is not 
revoked. This is why, in Rav Safra’s version, Rabbi Yehuda HaNasi 
changed his mind before issuing his ruling. 


The Gemara rejects this: No, everyone agrees that if one erred in a 
matter that appears in the Mishna, the decision is revoked." There 
is no fundamental dispute between them, only a disagreement as 
to the details of the case. One Sage holds that the incident occurred 
in this way, and one Sage holds that the incident occurred in 
this way. 


§ Rav Yosef said: In the case of a widow who sold property to 
support herself or as payment of her marriage contract, the property 
guarantee rests upon the orphans. Therefore, if she sold liened 
property that was then seized from the purchasers in payment of a 
previous debt, the buyers are entitled to be reimbursed from the 
property of the orphans. And so too, ifthe court sold property for 
the same purpose, the property guarantee rests upon the orphans. 


The Gemara asks: Isn’t this obvious? The widow does not sell her 
own property, but rather she sells property from her husband’s 
estate to pay off his debts to her, and so clearly the guarantee rests 
on his properties that now belong to the orphans. 


The Gemara answers: In truth, it was not necessary for Rav Yosef 
to mention this with regard to the widow, as it is clear that the 
property guarantee rests upon the orphans. Where it was necessary 
for him to mention this halakha was with regard to the court. Lest 
you say: 


HALAKHA 


If one erred in a matter that appears in the Mishna it is revoked - 
Win Awa Tata AyD: If a judge who adjudicated a case of mon- 
etary matters errs in a well-known detail of the halakha, e.g., any 
halakha clearly stated in the Mishna, Gemara, or in the books of 
the halakhic authorities, then the ruling that he issued is reversed. 
Everything reverts to its status when the case first arrived in court, 
and the case is then retried. 

The Rema cites the opinion that if the judge and his contem- 
poraries are of the opinion that the halakha is different than that 
which is recorded in the books of the halakhic authorities, in a 


matter that is not clearly recorded in the Mishna or Gemara, then 
they are able to disagree with the decision of the early halakhic 
authorities (Tur, citing Rosh). However, it is noted in the Piskei 
Maharai that one may not be lenient in a matter that the authori- 
ties were stringent about once the stringency has become well 
accepted by the majority of the Jewish people, unless one’s 
teachers taught him that what is recorded in the books is not the 
accepted practice (Rambam Sefer Shofetim, Hilkhot Sanhedrin 6:1; 
Shulhan Arukh, Hoshen Mishpat 25:1). 


PERSONALITIES 


Perata - xY: Perata came from a family of Sages, 
three generations of which are mentioned here: Rabbi 
Perata the Great, who apparently lived at the time of 
the destruction of the Temple; his son, Rabbi Elazar ben 
Perata, who was among the Sages of the Sanhedrin 
in Yavne and who lived long enough to see the harsh 
decrees of the emperor Hadrian and was miraculously 
saved from execution; and his son Perata, who lived 
in the time of Rabbi Yehuda HaNasi. It is possible that 
there was another Rabbi Elazar ben Perata, who was 
the son of this Perata and who lived during the first and 
second generations of the amora’im in Eretz Yisrael. 
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NOTES 


With the understanding that the sale generates publicity — 
xop mb Poy AIX: Rashi, whose opinion was accepted 

by most of the commentaries, explains as follows. One who 

bought from the court assumes that there can be no prob- 
lem with his purchase, since the transaction took place with 

announcements and with much publicity and no one came 

forward to protest the sale. Therefore, if one did not state 

explicitly that he wants to buy the land with a guarantee, it 
considered as if he purchased the land without a guarantee 

(see Rid). The Rivan explains this differently. He says that one 

who buys from the court assumes that the transaction has 

the same force behind it as an act of the court and therefore 

no one is able to appeal or nullify it (see Rashash and Eshel 

Avraham). 


Announcement — m27: In tractate Arakhin it is taught how 
this announcement was made. For orphans selling land they 
would either make an announcement for thirty consecutive 
weekdays or they would do so over the course of sixty days, 
making announcements each Monday and Thursday, when 
people came to town to hear the Torah read, to go to the 
courts, and for other purposes. 

Although in the second scenario they make announce- 
ments only for a total of eighteen days, since this takes place 
over the course of two months, one can nevertheless rea- 
sonably assume that all interested parties will have had an 
opportunity to hear about the sale. The court will conduct 
an early assessment of the value of the land. Part of the 
announcement is also for the potential buyer of the land, as 
there are times that a buyer will prefer to purchase from the 
widow or from the orphans because he can make special 
arrangements with them. This announcement is made in 
the morning, when workers leave for their jobs, so that they 
can tell their employers about the property for sale. It is also 
made in the evening, when they come home from work, so 
that if someone wants to see the land for himself he can 
decide to get up early the following morning in order to 
do so. 


HALAKHA 


Sold without an announcement - mI sha N2: A court 
that sold without making an announcement is considered 
to have made an error in a matter that appears in the Mishna. 
The sale is void and the property is resold with an announce- 
ment, in accordance with the opinion of Rav Yosef. 

The Rema wrote that if they sold the property at a time 
when people are not buying, for example during a time of 
war or of plague, some say that what is done is done and the 
sale is valid. Others say that it is considered like a case where 
they sold without making an announcement (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 12:10; Shulhan Arukh, Even 
HaEzer 104:2 and Hoshen Mishpat 109:3). 


The assessment of the orphans is for thirty days - nw 
oy ow pains: When the court needs to sell property 
belonging to orphans, they assess the value of the land and 
then make announcements over the course of thirty con- 
secutive days. Alternatively, they do so every Monday and 
Thursday over the course of sixty days. The announcements 
are made both in the morning and in the evening, at times 
when the workers go to and return home from work. This is in 
accordance with the opinion expressed in the mishna cited 
here (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 12:8; 
Shulhan Arukh, Even HaEzer 104:1 and Hoshen Mishpat 109:1). 


The assessment for consecrated property — wapnt ow: 
If the court comes to sell a field that had been consecrated, 
they first assess its value and then they make announce- 
ments over the course of sixty consecutive days, in the morn- 
ing and in the evening. This is in accordance with the mishna 
cited here (Rambam Sefer Hafla‘a, Hilkhot Arakhin 4:27). 
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Everyone who buys from the court buys with the implicit 
understanding that the sale generates publicity," as a court sale 
is conducted in public with notices. The buyer could therefore 
think to himself that if no claimants came forward until the time 
of the actual purchase, then it is certain that there can be no 
problem with his purchase and he forgoes his property guarantee. 
Lest you say this, Rav Yosef teaches us that there is nevertheless 
a guarantee on the property, and it rests upon the orphans and 
not on the court. 


§ The mishna teaches: Rabban Shimon ben Gamliel says that 
even if the judges err, the transaction is not void because of the 
prerogative of the court. The Gemara asks: And to what extent can 
they err without causing the deal to be reversed? Rav Huna bar 
Yehuda said that Rav Sheshet said: Until half of the value. 


That is also taught in a baraita: Rabban Shimon ben Gamliel said: 
A court that sold property worth one hundred dinars for two 
hundred dinars, or property worth two hundred dinars for one 
hundred dinars, their sale is valid. Since he doesn’t give as an 
example a larger gap between the market value and the sale price, 
this must be the most extreme case in which the transaction is 
not reversed. 


Ameimar said in the name of Rav Yosef: With regard to a court 
that sold without an announcement," it is considered as if they 
erred in a matter that appears in the Mishna and their decision is 
reversed. 


The Gemara asks: Why does Rav Yosef say that it is considered 
as if the court erred in a matter that appears in the Mishna, when 
it certainly erred in this manner? As we learned in a mishna 
(Arakhin 21b): The assessment of the orphans is for thirty days," 
and the assessment for consecrated property" is for sixty days, 
and they make announcements during the thirty and the sixty 
days respectively both in the morning and in the evening." The 
mishna states explicitly that announcements must be made. If the 
court did not make the announcements, it clearly erred in a matter 
that appears in the Mishna. 


The Gemara answers: If all the information that I had were from 
that mishna, I would say that this applies to an agent but not to 
a court. Therefore, Rav Yosef teaches us that even a court that sold 
property without making announcements has erred. 


Rav Ashi raised an objection to the statement of Ameimar: The 

mishna teaches that the halakha with regard to the assessment of 
the value of a piece of property in order to sell it through the judges 

is as follows: In a case where they decreased the price by one- 
sixth of its market value or added one-sixth to its market value, 
their sale is void. One can see from here that if the judges sold the 

property for its value, their sale is valid. What, is the mishna not 

discussing a case where no announcement was made? Ameimar 
replied: No, the case under discussion is one where they did make 

an announcement. 


The Gemara asks: Since the last clause is referring to a case 
where the court made an announcement, the first clause must 
be referring to a case where they did not make announcements, 
as it teaches in the final clause: If they made a document of 
inspection and announced the sale publicly, then even if they 
sold property worth one hundred dinars for two hundred dinars 
or property worth two hundred dinars for one hundred dinars, 
their sale is valid. 
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Rather, this should be understood differently. Actually, the 
first clause of the mishna is referring to a case where they did 
not make an announcement, and this is not difficult. Here, 
Ameimar is referring to items for which one makes an announce- 
ment," and if this was not done then the sale is void. There, the 
mishna is speaking of items for which one does not make 
announcements." 


And these are the items for which one does not make an 
announcement:" Slaves," movable property, and contracts." 
The Gemara explains: What is the reason that slaves are sold 
without an announcement? Slaves are sold without an announce- 
ment lest they hear that they are about to be sold and escape. 
Why is the sale of movable property and contracts also not 
announced? Lest they be stolen. 


And if you wish, say instead that here Ameimar is referring 
to a time when one makes an announcement, while there 
the mishna is referring to a time when one does not make an 
announcement." 


When does one not make an announcement? As the Sages of 
Neharde’a’ say: For the purpose of paying head tax, and for 
payment to provide for children’s sustenance, and for burial," 
the court sells property inherited by orphans without an 
announcement because these are pressing needs. There is no 
time to wait for an announcement." 


And if you wish, say instead that here, Ameimar is referring to a 
locale where one makes an announcement, while there, the 
mishna is referring to a locale where one does not make an 
announcement," as Rav Nahman said: They never made a 
document of inspection in Neharde’a. 


HALAKHA 


Of items for which one does not make announcements — 
why pra pe Da7: In a situation where the court sold 
items that do not require an announcement and they erred in 
their assessment, if the error is up to one-sixth of the value of 
the item, the sale is valid. If it exceeded that amount, then the 
sale is void. 

The Rema writes that there are some (Tur, citing Rosh) who 
say that this is true only if the court did not make an announce- 
ment. However, if they did make an announcement, then as 
long as their error did not exceed the equivalent of half of the 
value of the property, the sale is valid (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 12:11; Shulhan Arukh, Even HaEzer 104:4 and 
Hoshen Mishpat 109:3). 


Items for which one does not make an announcement - 0137 
why pra pxw: One does not make an announcement for 
the sale of slaves, movable property, or contracts. This ruling is 
in accordance with the Gemara here (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 12:11; Shulhan Arukh, Even HaEzer 104:4 and 
Hoshen Mishpat 109:3). 


Ata time when one does not make an announcement - nywa 
prion pxw: If the court sold property during a time when no 
announcement is required, and they erred by one-sixth of the 
value of the land, the sale is void even if they made an announce- 
ment. If they erred by less than one-sixth, the sale is valid even 
if they did not make any announcement. According to the Rosh 


and the Tur, since they announced the sale, it is valid as long as 
they did not err by more than double the actual value of the 
property (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 12:11; 
Shulhan Arukh, Even HaEzer 104:4 and Hoshen Mishpat 109:3). 


When does one not make announcements - 091 px m: 
o announcement is made when land is sold in order to pay for 
a burial, to provide sustenance for a wife and daughters, or to 
pay taxes due to the king, in accordance with the opinion of the 
Sages of Neharde’a. 

Similarly, if money was borrowed for the above-mentioned 
purposes, when the creditors come to take payment of the 
oans, no announcement is be made (Tur and Maggid Mishne 
citing Tosafot) (Rambam Sefer Mishpatim, Hilkhot Malve 
eLoveh 12:11; Shulhan Arukh, Even HaEzer 104:4 and Hoshen 
Mishpat 109:3). 


A locale where it is not the custom to make announcements — 
mend DTi) pW Dip: If the court sold property in a locale 

where no announcement is required and they erred by one-sixth 

of the property's value, the sale is void. The Rema writes that 
according to the Rosh and the Tur, if they announced the sale 

despite the fact that they were not required to do so, the sale is 

valid, provided the error is not more than double the actual value 

of the property (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 

12:11; Shulhan Arukh, Hoshen Mishpat 109:3 and Even HaEzer104:4, 
and in the comment of Rema). 


NOTES 


Here, referring to items for which one makes an 
announcement, etc. — "a1 yPoy prasaw 0272 ]X3: Rav 
Hai Gaon and the Rosh, following his opinion, hold that 
this is how to understand matters here: In cases where no 
announcement is made, either because the item is one for 
which no announcement need be made; or the court is 
selling it at a time when no announcement need be made; 
or the court is selling it in a locale where it is not customary 
to announce the sale of property, if the court made an 
announcement anyway, then the sale is treated like any 
other property sold with an announcement. This means 
that the sale is not void unless the court erred in their 
assessment by more than half the value of the property. 

However, the Rif, the Rambam, and others explain that 
when there is no obligation to make an announcement 
about the impending sale of property, then if the court 
makes an announcement, the sale is reversed, even if the 
error was only by one-sixth of the value of the property 
(see Ra'ah). 


Slaves, etc. — 131 Otay: The Rosh explains that even 
though one cannot collect a debt from orphans in any 
way other than by taking land they inherited from the 
deceased, sometimes the court or the steward will 
decide that it is better to sell slaves, movable property, or 
contracts instead of selling land. Tosafot explain that the 
Gemara is discussing a case where these items were seized 
while the debtor was still alive. 


And contracts — niw: The reason one would sell a 
contract rather than collect on it is possibly because the 
due date for payment has not yet arrived and the orphans 
need the money. Another possibility is that the debtor is a 
difficult person and they are concerned that they will not 
be able to collect from him. Since in these cases one usu- 
ally sells the contract for less than the amount recorded 
in the document, it was necessary for the Gemara to state 
that one still does not need to announce their sale. 


And for burial - apap: The Ramban explains that it 
is obvious that one does not wait the entire thirty-day 
period required for the announcements when it comes 
to burying someone who died. It is clear that the burial 
would never be held up for that long. Rather, the Gemara 
wishes to teach that one does not even have to make a 
single announcement. 

Tosafot and the other halakhic authorities explain 
that the sale still takes place without announcements, 
although money was borrowed to pay for the burial, so 
that there is no urgency to sell immediately. The reason 
for this leniency is explained by the Ramban. Since the 
lender performed an act of kindness for the orphans and 
gave them the required funds right away in their time of 
need, he should not have to wait an extensive period of 
time so that the announcements could be made. If one 
were forced to wait, people would refrain from lending 
out money in these circumstances. 


BACKGROUND 

The Sages of Neharde’a — 919713: The Gemara states else- 
where that anonymous statements attributed to the Sages 
of Neharde’a were authored by Rav Hama from Neharde’a, 
who served as the head of the yeshiva of Neharde’a for 
several years following the passing of Rav Nahman bar 
Yitzhak. It is also possible that this is the same Rav Hama 
who met with the king of Persia and discussed Torah mat- 
ters with him. 
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HALAKHA =—-W____- 
Is...sold immediately, etc. — ^3) anbyd (pix pin: Movable 
property that belongs to orphans is assessed by the court 
and is sold immediately. If the market is not too distant, the 
items are taken there. This ruling is in accordance with the 
conclusion of the Gemara (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 12:11; Shulhan Arukh, Even HaEzer 104:4 and 
Hoshen Mishpat 109:3). 


LANGUAGE 


Deteriorate [itzatzta] — xm¥¥%x: According to Rashi, this 
word means a slight souring. Some have found a source for 
this word in the Greek d€btn¢, oxutés, but while it bears a 
similar meaning, it is apparently not its linguistic source. To 
this day there are cheap wines that over time become some- 
what sour, and even completely turn into vinegar. However, 
Rabbeinu Gershom, quoted in the Arukh, explains itzatzta, 
or in his version, utza, as meaning depreciation of monetary 
value, since when everyone comes to sell their wines, they 
are sold for less. Even so, there is still a certain profit from sell- 
ing at this time as then other things can likewise be bought 
for less. 


PERSONALITIES 

Ravina the younger -WY K»: Ravina the younger is Ravina 
he later amora. It is explained in the Iggeret Rav Sherira Gaon 
hat his name was Ravina bar Rav Huna. He was a student of 
Rav Ashi and his successor in the job of redacting the Talmud. 
The tenure of Ravina and Rav Ashi marked the conclusion of 
organized teaching. With the death of Ravina, the period of 
he amora'im ended and the period of the savora’im began. 

As described here in the Gemara, Ravina’s father died when 
he was young and left him an orphan under the aegis of his 
uncle, who was also named Ravina and who had been a 
student of Rava and a colleague of Rav Ashi. 
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Someone understood from Rav Nahman’s statement that no 
announcements were made in Neharde’a because the Sages there 
were all expert in the appraisal of an article’s value. Rav Yosef 
bar Minyumi said to him: This was explained to me personally 
by Rav Nahman himself: It was because those who purchase 
the property are called:" People who consume property that 
was publicly announced. This disparaging nickname was given 
because the purchasers were perceived as taking advantage of the 
distress of others by running to buy the property of someone in 
trouble. Since decent, honest people did not wish to buy prop- 
erty whose sale had been announced, they stopped making 
announcements. 


Rav Yehuda said that Shmuel said: Movable property that 
belongs to orphans is appraised and sold immediately" so that 
it not deteriorate over time. Rav Hisda said that Avimi said: The 
movable property is sold on a market day, when there are many 
potential buyers and the items will sell for a proper price. 


The Gemara notes: And they do not disagree with each other. 
Rather, this opinion, that the items are sold on a market day, 
applies when the market day is approaching," so the property 
is not sold immediately. That opinion, that the items are sold 
immediately, applies when the market day is far off. 


Rav Kahana was in possession of beer that belonged to Rav 
Mesharshiyya bar Hilkai, who was an orphan." He delayed 
selling it until the Festival. He explained the rationale for his 
actions and said: Although it is possible that it may deteriorate 
[itzatzta]' and sour a little, it nevertheless brings in money at 
the time of the Festival, as it will sell for a higher price and for 
money, not credit. Consequently, it is in the best interests of Rav 
Mesharshiyya bar Hilkai to hold off and sell the beer at the next 
Festival. 


It is also related that Ravina was in possession of wine belonging 
to the orphan Ravina the younger,” who was his sister’s son. 
He also had wine of his own, which he was taking to Sikhra 
to sell. 


He came before Rav Ashi and said to him: What is the halakha 
here, am I able to bring his wine along with my wine, or must I 
wait for a more opportune time to sell it? He said to him: Go to 
Sikhra and take his wine along as well, as his is no better than 
yours," and if you sell your own wine in this manner, it is clear 
that you think this is the best way to sell, and it is permitted for 
you to sell his wine in this manner. 


NOTES 


Because they are called - any 1327 Dw: Most of the com- 
mentaries explain along the lines of Rashi that this was a deni- 
grating nickname for the people buying property whose sale 
had been announced. The transaction gave the purchaser a 
bad name, as he was suspected of taking advantage of the sell- 
ers who needed to sell these properties and of paying less than 
he full price for them. The Rivan offers two other explanations 
or this: In one interpretation, this was a nickname given to the 
sellers who were seen as poor unfortunates needing to sell land 
by making announcements. Alternatively, this was a nickname 
given to the ones making the announcements. 


The market day is approaching — xp ayat: Rashi, the 
Rivan, and others explain that the Gemara means that if the 
market day is approaching, the court or steward waits until 
hen to sell the movable property, as it is certainly easier to sell 
he items on a market day. The Rambam explains differently, 


that the Gemara means that if the market is located nearby, 
then the movable property is sold there; but if it is far away, 
it is preferable to sell where they are, lest the items become 
damaged en route. 


Orphan — Na: This took place when Rav Mesharshiyya bar 
Hilkai was an orphaned minor, before he grew up and became 
one of the leading Sages of his day (see Rivan). 


Is no better than yours - pma yy xd: The Rambam explains 
that the steward may transport the items only if they may 
become ruined if they are left waiting for buyers. However, if 
he items will not spoil if they are left until buyers are found, the 
eward is prohibited from jeopardizing them by taking them 
ong on a journey. Although one is permitted to assume this 
risk with his own money, he may not risk the orphan’s money 
in this way. 


one 
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MISHNA“™ orphan girl who was married off by 


her mother or brother before reaching the 
age of majority may refuse to continue living with her husband 
upon reaching the age of majority, thereby retroactively annulling 
their marriage. In the case of one who refuses to continue living 
with her husband" in this manner; and in the case ofa woman who 
is a secondary forbidden relative" by rabbinic law; and in the case 
of a sexually underdeveloped woman [ailonit], who is incapable 


of bearing children, each of these women is not entitled to pay- 
ment of a marriage contract; and they are not entitled to remu- 
neration for the produce" that the husband consumed; and they 
are not entitled to sustenance; and they are not entitled to their 
worn clothes that were brought in to the marriage as part of their 


dowry and became worn out during the marriage. 


If, from the start, he married her with the understanding that 
she is an ailonit, then she is entitled to payment of a marriage 
contract. 


In the case of a widow who married a High Priest;"" or a 
divorcée or a yevama who performed halitza and later married 
a common priest; or a daughter born from an incestuous or 
adulterous relationship [mamzeret] who married an Israelite; 
or a Gibeonite woman who married an Israelite; or a Jewish 


woman who married a Gibeonite or a mamzer, although each of 


these unions is prohibited by Torah law, the woman is still entitled 
to payment of a marriage contract. 


G E M ARA Rav taught that a minor girl who was 


married off by her mother or by her 


brother and who is divorced with a bill of divorce is not entitled 
to her marriage contract. According to Torah law, this marriage 
never took effect, and it was never established that in this situation 
she would receive a marriage contract. And all the more so, one 
who refuses to continue living with her husband and annuls the 


marriage herself is not entitled to payment of a marriage contract. 


Shmuel taught that one who refuses to continue living with 
her husband is not entitled to her marriage contract, but one 
who is divorced with a bill of divorce is entitled to her marriage 
contract. 


The Gemara notes: And Shmuel follows his line of reasoning, 
as Shmuel said: One who refuses to continue living with her 


husband is not entitled to her marriage contract, but one who 
is divorced with a bill of divorce is entitled to her marriage 
contract. 


Shmuel also said: One who refuses to continue living with her 


husband is not disqualified" from marrying one of the brothers 


of her husband. Her refusal annuls the marriage, and it is as if 
it never happened. And for the same reason, unlike a divorcée, 


this girl is not disqualified from marrying a member of the 
priesthood. However, one who is divorced with a bill of divorce" 
is disqualified from marrying one of the brothers and is also 
disqualified from marrying a member of the priesthood. 


NOTES 


rom the publisher 


HALAKHA 


A minor girl who refuses to continue living with her 
husband etc. — "131 naga: A minor who was betrothed 
during her childhood and then refuses to remain with her 
husband does not receive the principal of her marriage 
contract, but she does receive any additional sums that 
were incorporated into the document. If the husband con- 
sumed produce from her property, he is not compelled 
to reimburse her. If she borrowed money to pay for her 
sustenance or to ransom herself, after which she exercised 
her right of refusal, the husband is not compelled to reim- 
burse her for this expense (Rambam Sefer Nashim, Hilkhot 
Ishut 24:5; Shulhan Arukh, Even HaEzer 16:5). 


A woman who is a secondary forbidden relative etc. - 
13) RWT: A woman who marries a secondary relative 
forbidden by rabbinic law is not entitled to the principle 
of her marriage contract, she does not receive benefit 
from any of the additional conditions, she is not entitled 
to receive sustenance, and her husband does not have to 
reimburse her for produce that he consumed from her 
property while they were married. However, she does 
receive the additional sum stipulated in her marriage con- 
tract (Rambam Sefer Nashim, Hilkhot Ishut 24:2; Shulhan 
Arukh, Even HaEzer 116:4). 


A widow who married a High Priest, etc. - mio mx 
nabit: If one marries a woman who is forbidden to him 
byTorah law, and if he knew that she was forbidden to him 
at the time when they were wed, then she is entitled to 
her marriage contract. This halakha is in accordance with 
the mishna here (Rambam Sefer Nashim, Hilkhot Ishut 24:4; 
Shulhan Arukh, Even HaEzer 16:1). 


One who refuses to continue living with her husband is 
not disqualified, etc. - 15) mbps xb Darra: A minor girl 
who exercises her right of refusal is not entitled to collect 
payment of her marriage contract. She is not disqualified 
from marrying one of the brothers or other relatives of her 
previous husband, nor is she disqualified from marrying 
a priest. She also does not need to wait three months 
before remarrying. This is in accordance with the opin- 
ion of Shmuel (Rambam Sefer Nashim, Hilkhot Geirushin 
11:16-17, 22; Shulhan Arukh, Even HaEzer 155:10). 


One who is divorced with a bill of divorce, etc. - Tx¥? 
"21 03a: If a minor who was married off by her mother or 
her brother was divorced from her husband with a bill of 
divorce, then she is entitled to payment of her marriage 
contract, and he is prohibited from marrying any of her 
relatives. She is also prohibited from marrying his relatives 
and from marrying a priest, and she needs to wait three 
months before remarrying. This is in accordance with 
the opinion of Shmuel (Rambam Sefer Nashim, Hilkhot 
Geirushin 11:16-17, 22; Shulhan Arukh, Even HaEzer 155:10). 


And not the produce - niva xh: The commentaries disagree 
with regard to the meaning of this phrase, since it cannot 
be understood literally, as the husband and not the wife has 
the right to the produce of the wife's property. Rashi and 
others explain that it is referring to her right, enacted by the 
Sages, that in exchange for receiving the produce from her 
property, the husband must pay her ransom if she is taken 
captive. These women, however, are not entitled to this ben- 
efit. Another explanation is that she is not reimbursed for the 
produce that her husband used (Jerusalem Talmud; Rashi; 
Rambam). 


A widow who married a High Priest - bina mo TD: It is 
confusing that in the cases where the marriage is prohibited by 
rabbinic law, a women loses all of her rights and privileges, but 
there are cases where the marriage is prohibited by Torah law, 
e.g., when a widow marries a High Priest, in which the woman 
does not lose her rights. There are two solutions to this problem 
offered by the Jerusalem Talmud and the Babylonian Talmud 
(Yevamot 85b). One explanation is that people are careful about 
a Torah prohibition. The Sages therefore chose to reinforce 
rabbinic prohibitions to a greater extent than Torah law pro- 
hibitions, so that people not think lightly of them. Another 


explanation is that in cases where the marriage is prohibited 
by rabbinic law, it is primarily the woman who is interested in 
the marriage. Although it is a prohibited union, she is not dis- 
couraged from entering it because she will not be disqualified 
from marrying a priest and her children will not be mamzerim. 
Therefore, the Sages penalized her as a deterrent. However, in 
cases where there is a prohibition by Torah law, it is primarily 
the man who is interested in the marriage, as through the mar- 
riage she becomes disqualified from marrying a priest, and her 
children will be mamzerim. For this reason, the Sages had no 
reason to penalize her, and she retains her rights. 
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Perek XI 
Daf101 Amuda 


HALAKHA 


The act of a minor girl is something, etc. — nwa 
>) obs map: In the case of a minor girl who was 
married off by her mother or brother, while she is 
married her husband has rights to any lost object 
that she finds and to any wages that she earns. If 
she dies while married to him, he is the one to 
inherit her possessions. This ruling is in accordance 
with the opinion of Rabbi Yehoshua, as the hala- 
kha is in accordance with his opinion in disputes 
between him and Rabbi Eliezer (Rambam Sefer 
Nashim, Hilkhot Ishut 22:4; Shulhan Arukh, Even 
HaEzer 155710). 


NOTES 


And he is able to annul her vows, etc. - maaa 
21 TI: Rabbi Yehoshua’s statement that a 
husband of a minor girl has monetary rights to 
her property should be understood as a rabbinic 
enactment, as the Sages have the authority to 
enact monetary ordinances and to confiscate 
money from one person to give it to another. 
What is more difficult to understand is this hus- 
band's special status outside of the monetary realm, 
as he is able to annul her vows and is allowed to 
become ritually impure for her. In tractate Nidda, 
it is explained that since she is a minor, her vows 
have no efficacy according to Torah law, and they 
ake effect on a rabbinic level. The Sages, therefore, 
have the authority to grant the husband the ability 
o annul her vows. This is problematic according to 
he opinion that within one year of reaching the 
age of maturity, the vows of a minor are effective 
according to Torah law, provided that the child 
understands the concept of vows and how they 
operate. In that case, one must follow the opin- 
ion of Rava, that any wife who takes a vow does 
so on the condition that it meets her husband's 
approval. This same reasoning applies in the case 
of a minor girl. 
With regard to the husband being allowed to 
become ritually impure for her, Josafot explain, 
based on the Gemara, that since he is the one who 
inherits from her, the wife's relatives are unwilling 
to take care of her. She is then considered a met 
mitzva, a corpse with no one to bury it, and the 
halakha is that even a priest is obligated to bury 
a met mitzva. 


The principle - 123 by Dba: The Maharsha asks 
what else is included by stating a principle that was 
not already stated explicitly by Rabbi Yehoshua. 
He answers that it teaches that the husband is 
obligated to provide her with a marriage contract. 
Tosafot in tractate Yevamot explain that it teaches 
that if she were the daughter of an Israelite who 
is married to a priest, she may also partake of the 
teruma given to her husband. 
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Another difference between a woman who refuses to continue living 
with her husband and a woman who was divorced normally is the 
following: One who refuses to continue living with her husband 
does not need to wait three months before remarrying, as other 
women who separate from their husbands must. 


One who leaves the marriage union through a bill of divorce is 
required to wait three months before remarrying. 


The Gemara asks: What is Shmuel teaching us by telling us all of 
this? We already learned it all in Yevamot (108a): In the case of one 

who refuses to continue living with a certain man, he is permitted 

to her relatives and she is permitted to his relatives, and she is not 

disqualified from marrying into the priesthood. Ifhe gave her a bill 

of divorce, then he is forbidden to her relatives and she is forbid- 
den to his relatives, but she is not disqualified from marrying into 

the priesthood. 


The Gemara answers: It was necessary for him to mention that if 
she receives a bill of divorce, she is required to wait three months 
before remarrying, as we did not learn that halakha in the mishna. 
Once Shmuel mentioned the difference between one who refuses 
to continue living with her husband and one who is divorced, he 
mentioned the other differences between the two cases. 


The Gemara suggests: Let us say that this dispute between Rav and 
Shmuel is parallel to a dispute between tanna’im, as the baraita 
teaches: Rabbi Eliezer says: The act of marriage by a minor girl is 
nothing, i.e., has no legal impact, when she is married off not by her 
father, and her husband is not entitled to any lost article that she 
finds, and not to her earnings; and he is not able to annul her vows; 
and he does not inherit from her; nor does he become impure 
for her if he is a priest. The principle is that her legal status is not 
that of his wife in every sense, only that she requires a refusal in 
order to leave the marriage. 


Rabbi Yehoshua says: The act of marriage by a minor girl is some- 
thing," i.e., has legal impact, and her husband is entitled to any lost 
article that she finds and to her earnings; and he is able to annul 

her vows; and he inherits from her; and he becomes impure for 
her, even ifhe is a priest. The principle’ is that her legal status is that 

of his wife in every sense, except for the fact that she leaves this 

union through refusal and does not need a bill of divorce. 


Shall we say that Rav said that she does not receive payment of her 
marriage contract in accordance with the opinion of Rabbi Eliezer, 
who holds that her marriage did not take effect, and that Shmuel said 
that she does receive payment ofher marriage contract in accordance 
with the opinion of Rabbi Yehoshua, who holds that her marriage 
did take effect? 


The Gemara rejects this: According to the opinion of Rabbi Eliezer, 
everyone agrees that a minor girl’s marriage has no legal standing 
and, as Rav said, she is not entitled to payment of her marriage 
contract. 


When they disagree, they disagree in accordance with the opinion 
of Rabbi Yehoshua. Shmuel is in accordance with the literal 
opinion of Rabbi Yehoshua. And Rav says that when Rabbi 
Yehoshua said there that a minor girl has a legal status of his wife in 
every sense, it was only with regard to her obligations toward him. 
But with regard to his obligations toward her, since according to 
Torah law they are not married, the Sages could not obligate the 
husband to pay her anything. 
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§ The mishna teaches that a girl who refuses to continue living 
with her husband, a woman who is forbidden by rabbinic law as 
a secondary relative, and an ailonit are not entitled to payment of 
a marriage contract and are not entitled to their worn clothes. 
Rav Huna bar Hiyya said to Rav Kahana: You told us in the 


name of Shmuel: They taught that she is not entitled to her worn 
clothes only with regard to the worn-out items of usufruct prop- 
erty [nikhsei melog],' but she does have rights to the worn-out 
items of her guaranteed property [tzon barzel]. 
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Rav Pappa discussed it and wondered: To which part of the 
mishna is this referring? If we say that it is referring to one who 
refuses to continue living with her husband, then if the worn-out 
articles are still in existence, she takes both the usufruct and the 
guaranteed properties. Since the marriage is annulled, she takes 


whatever belongs to her. And if they are no longer in existence 
and were completely worn out over the course of time, then she 
does not take compensation for either of them, as the husband 
was within his rights to make use of them." 
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Rather, it must be that Shmuel’s statement is in reference to an 
ailonit. This too is difficult as, in that case, if the articles are 
still in existence she takes both the usufruct and the guaranteed 
properties. Ifthey are no longer in existence, then Shmuel should 
have stated the opposite and said: With regard to the usufruct 
property, which remains in her possession during the marriage, 


she does receive compensation for it in the event that the mar- 
riage is annulled. However, she does not receive compensation 
for the guaranteed property, which does not remain in her 
possession during the marriage but in the possession of her 


husband." 
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Rather, it must be that Shmuel’s statement is in reference to a 
secondary forbidden relative," and the rationale for this halakha 


is that the Sages penalized both the husband and the wife for 
violating a rabbinic prohibition. The Sages assigned a penalty 
to her with regard to his obligations to her, and she is not 
reimbursed for the worn-out usufruct property. And they assigned 
a penalty to him with regard to her obligations to him so that he 
is responsible for reimbursing her for the worn-out guaranteed 


property. 


The worn-out articles of one who refuses to remain married 
to her husband - ngan nisha: The husband of a minor girl 
who refuses to remain married is not obligated to reimburse 
her for any property that was lost or was stolen during the 
period in which they were married, regardless of whether the 
property was usufruct or guaranteed property. She takes with 
her only whatever remains from her possessions and leaves 
him. In the Shulhan Arukh, it is explained that the husband has 
o return her guaranteed property. This is in accordance with 
he opinion of the Ran, that it is only in cases where the articles 
were worn out through use that he does not have to recom- 
pense her for them. But if he takes over the property itself, 
hen he must provide her with compensation (Rambam Sefer 
Nashim, Hilkhot Ishut 24:9; Shulhan Arukh, Even HaEzer155:10). 


The worn-out articles of an ailonit - miy nisha: Ifa 
man’s wife is discovered to be an ailonit or to be forbid- 
den to him by Torah law, and he was unaware of this, he is 


HALAKHA 


not obligated to reimburse her for any of the guaranteed 
properties that were lost, stolen, or worn out during their 
marriage. However, he is obligated to reimburse her for 
anything that was lost or stolen from the usufruct property 
(Rambam Sefer Nashim, Hilkhot Ishut 24:8; Shulhan Arukh, Even 
HaEzer 116:1). 


In reference to a secondary forbidden relative - mawx xdx: 
n the case of a woman who is forbidden to her husband as a 
secondary relative by rabbinic law, although she is not entitled 
o payment of a marriage contract, she has the same rights 
as all other women with regard to her dowry. The husband 
is responsible for the guaranteed property that she brings to 
he marriage, but not for the usufruct property. If the usufruct 
property is stolen or lost, it is her loss, and he is not obligated 
o reimburse her (Rambam Sefer Nashim, Hilkhot Ishut 24:7-8; 
Shulhan Arukh, Even HaEzer 116:4). 


LANGUAGE 

Usufruct property [nikhsei melog] - abn »D22: The early com- 
mentaries found it difficult to explain the source of this word. 
There are those who said that it is connected to the root mem, 
lamed, gimmel, meaning scalding in order to remove hair from 
skin. In a similar vein, the husband removes the profits from 
the properties. Others explain that it is derived from the Greek 
Adyos, logos, meaning word, or speech, in the sense that these 
are properties acquired by a person through the power of 
speech and agreement. However, it seems that the most likely 
explanation is that this word has its own inherent meaning, as 
it was demonstrated that it has its parallel in Akkadian, where 
it meant properties that the wife brings to the husband. 


Guaranteed property [tzon barzel] - bra jX¥: The Hebrew 

literally means iron sheep. It is an evocative expression, similar 
toaterm found in Roman law, which describes the legal stand- 
ing of these properties. The property serves as a flock of iron 

sheep for its owner in that its value is guaranteed by someone, 
in this case the husband. The metaphor is apt in another way 

as well, as these properties bring no profit to their owners but 
only preserve their own value. 
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NOTES 


Conclude from the statement of Rav Kahana - aya ynw 
373 ATA: Rashi explains that the inference is from Rav 
ahana’s statement that is only in the case of a secondary 
orbidden relative that the woman is not reimbursed for 
clothing that became worn out through her husband's use. 
The Ra’ah and his students explained differently: Since Rav 
ahana explained that the worn-out articles referred to in the 
mishna are usufruct property, it is implied that the use of the 
cloak is considered the principal. It could not be considered 
he produce or profits of the principal, as it has already been 
explained in the mishna that the wife is not entitled to the 
produce, meaning that the husband does not reimburse her 
or the produce that he consumed from her property. The 
Ritva wrote that Rashi did not explain the Gemara in this 
way, although it is arguably a simpler way to understand the 
Gemara. Rashi explained differently, as according to his opin- 
ion the produce in the mishna is referring to the husband's 
obligation to redeem his wife if she is taken captive, which is 
an obligation enacted by the Sages in exchange for his rights 
to the produce of her property. 


= 


One who refused to remain married to her husband, and 
her companions - iam nagaan: The Rif is of the opinion 
that the phrase: Her companions, is referring to the other 
women listed in the mishna together with her and includes 
the ailonit. The Rambam is of the same opinion. Several of the 
early commentaries, including the Ra'avad, questioned this 
opinion, as it is clear that in the case of an ailonit the whole 
marriage was a transaction conducted in error, and there is no 
reason for her to receive the additional sums stipulated in the 
marriage contract. The Ramban, although not wholly satisfied 
with the opinion of the Rif, nevertheless tries to explain it by 
saying that since he married her and wants to be with her, 
as long as she is married to him one is able to say that he 
agrees to give her this additional amount as a gift. The Ra'ah 
and others are of the opinion that this halakha applies only 
in the case of a woman who is a forbidden secondary relative, 
but it does not apply in the case of a mistaken transaction, 
e.g. with an ailonit or with a woman found to possess flaws. 


Women with regard to whom the Sages said: They are 
divorced, etc. — ^3) Nixy¥? OND gY Ow2: According to 
Rashi, it seems that the distinction between the two groups 
is based on the difference between the phrase: They are not 
entitled to payment of a marriage contract, and: They are 
divorced without a marriage contract. The Ramban and his 
students explain that the distinction is not because of the 
different phrases and is not derived from the differences 
between the phrases. It is inferred from the differences 
between the two types of situations themselves. One situ- 
ation is where the woman was never supposed to marry 
his man and is not entitled to the rabbinic enactment of 
he marriage contract. However, any additional sums that 
he husband added of his own accord and independent of 
he enactment of the Sages belong to her. By contrast, those 
women who are divorced because they received a reputation 
or licentiousness and the others about whom the Sage said 
hat they are divorced without receiving payment of their 
marriage contracts were originally entitled to payment o 
a marriage contract. They were penalized by the Sages for 
misdeeds committed during their marriage, and the Sages 
instituted an ordinance that they forfeit both the principa 
and the additional amounts of the marriage contract. | 
is explained in the Nimmukei Yosef that this reason is no 
applicable to women that are being divorced because they 
possess deficiencies or because they had taken certain types 
of vows (see 72b). One must say, otherwise, that with regard 
to women who are forbidden to their husbands, although 
they are not entitled to payment of a marriage contract, the 
husband nevertheless wants to be with them and that is why 
the additional amounts in the contract can be seen as a gift 
to the woman. However, with regard to one who performed 
misdeeds or one in whom a deficiency of one kind or another 
was discovered, one can't say that the husband is interested in 
remaining married to her. As such, he certainly did not intend 
to present her with any gifts, so she loses both the principal 
and the additional amounts. 
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Rav Shimi bar Ashi said: Conclude from the statement of Rav 
Kahana" that if a wife brought home to her husband a cloak" 
after they were already married, it is viewed as capital, and he 
may not go and cover himself with it until it wears out. With 
regard to land that the wife obtains during the marriage, the 
husband has the right to benefit from it by consuming its pro- 
duce. From the fact that Rav Kahana stated that it is only in this 
particular case that the woman is not reimbursed for clothing 
that became worn out through her husband’s use, one can infer 
that generally, the husband does not have the right to use a 
garment she obtains, to the degree that it becomes worn out. 


The Gemara asks: But didn’t Rav Nahman say that use of 
the cloak is considered the produce of her property, to which 
the husband is entitled? The Gemara answers: The statement of 
Rav Nahman is in disagreement with that opinion. 


§ The mishna teaches that these specific women are not 
entitled to payment of a marriage contract. Shmuel said: They 
taught this only with regard to the principal of the marriage 
contract, which the Sages instituted for all women, amounting 
to one hundred dinars for a widow and two hundred dinars for 
a virgin. However, the additional sum listed in the marriage 
contract, which their husband specified for them of his own 
accord, is considered a gift and they are entitled to it." 


The Gemara notes: That is also taught in a baraita: Women with 
regard to whom the Sages said: They are not entitled to pay- 
ment of a marriage contract, for example, one who refused to 
remain married to her husband, and her companions," they are 
not entitled to the principal of one hundred dinars or two 
hundred dinars. But as for the additional sum stipulated in the 
marriage contract that the husband added of his own accord, 
they are entitled to it. 


However, women with regard to whom the Sages said: They 
are divorced" without receiving payment for their marriage 
contract, for example, a woman who violates the precepts 
of halakha or Jewish custom, and her companions," are not 
entitled to the additional sum stipulated by their husbands in 
the marriage contract. And since they violated and transgressed 
the mitzvot, it is all the more so that they are not entitled to 
receive the principal one hundred dinars or two hundred 
dinars, as the Sages penalized them and negated all of 
their husband's obligations that are recorded in the marriage 
contract. And one who is divorced because she received a bad 
reputation for licentiousness takes what is left of her usufruct 
property and is divorced. 


The Gemara notes: This baraita supports the opinion of Rav 
Huna, as Rav Huna said: A woman who was licentious has 
not lost 


HALAKHA 


A wife brought home to her husband a cloak — mb Kyy 
xo: If a wife brings to the marriage articles or utensils as 
part of her usufruct property, the husband can use them until 
they become worn out. If they divorce, he is not obligated to 
reimburse her for the wear and tear on the usufruct property 
that she brought to the marriage. This ruling is in accordance 
with the opinion of Rav Nahman, who says that the use one 
derives from articles and utensils is considered profit and is not 
considered benefit from the principal (Rambam Sefer Nashim, 
Hilkhot Ishut 22:34; Shulhan Arukh, Even HaEzer 85:13). 


The additional sum, they are entitled to it - a w! napin: 
If one marries a woman without realizing that she is an 
ailonit or that she is prohibited by Torah law from marrying 
him, or one marries a secondary forbidden relative, or one’s 
minor wife refuses to remain married to him, although these 
women are not entitled to receive the principal of the mar- 
riage contract or to take advantage of the stipulations of the 


marriage contract, they nevertheless receive the additional 
sum awarded them by their husband in the contract. This is 
in accordance with the opinion of Shmuel (Rambam Sefer 
Nashim, Hilkhot Ishut 24:2, 5; Shulhan Arukh, Even HaEzer 
1161, 5, 155710). 


A woman who violates the precepts of halakha or Jewish 
custom, and her companions - panam ntby Muiy: Neither 
an adulterous woman, nor a woman who transgresses Torah 
aw or custom, nor a woman who is divorced because she 
received a reputation for licentiousness are entitled to the 
principal, the stipulations of, or the additional sum added to 
he marriage contract. These women receive whatever is left 
of their dowry, and the husband is not obligated to reimburse 
hem for anything that either lost value or was lost from their 
property. This is in accordance with the baraita cited here 
Rambam Sefer Nashim, Hilkhot shut 24:10; Shulhan Arukh, Even 
HaEzer 115:5). 
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her right to her worn clothes that are in existence. She retains 
possession of her clothes and all of the other items that she brought 
with her to the marriage that have not been worn out. 


The tanna teaches a baraita before Rav Nahman: A woman who 
was licentious lost her right to her extant, worn clothes, i.e., when 
they divorce, she does not keep her clothing. He said to him: If she 
was unfaithful and engaged in sexual intercourse with another, 
were her items also licentious? Certainly she is not penalized by 
losing her right to her property, and therefore teach the opposite: 
A woman who was licentious has not lost her right to her extant 
worn clothes. 


Similarly, Rabba bar bar Hana said that Rabbi Yohanan said: This 
baraita taught by the tanna is the statement of Rabbi Menahem," 
the unattributed, as his opinion is cited in several places as the 
unattributed mishna. However, the Rabbis say that if she was 
licentious, she has not lost her right to her extant worn clothes. 


§ The mishna teaches that if, from the start, he married her with 
the understanding that she is an ailonit, she is entitled to payment 
of her marriage contract. Rav Huna said: An ailonit® is a wife and 
she is not a wife, while a widow who is married to a High Priest is 
entirely a wife. 


The Gemara explains: An ailonit is sometimes treated as a wife and 
she is sometimes not treated as a wife. How so? If he knew about 
her that she was an ailonit before marrying her, she is entitled to 
payment of her marriage contract like any other wife. But if he did 
not know about her that she was an ailonit before marrying her, she 
is not entitled to payment of her marriage contract. A widow is 
entirely considered a wife. Whether he knew about her that she 
was a widow before marrying her whether he did not know this 
about her, she is entitled to payment of her marriage contract. 


And Rav Yehuda says: Both the ailonit and the widow are some- 
times treated as a wife and sometimes not treated as a wife. Even 
in the case of a widow who marries a High Priest, ifhe knew about 
her that she was a widow before marrying her, she is entitled to 
payment of her marriage contract. But if he did not know about 
her that she was a widow, she is not entitled to payment of her 
marriage contract. 


The Gemara raises an objection to Rav Huna’s statement from a 
baraita: If he married the woman with the presumption that she 
is so, that she has some deficiency or that she is forbidden to him, 
and it is found that she is so as he thought from the start, then she 
is entitled to payment of her marriage contract. One can infer from 
here: If he married her without specification, and it turns out that 
she has a deficiency or that she is forbidden to him, she is not 
entitled to payment of her marriage contract. 


Ailonit - miy: From the detailed discussions in the Talmud, 
mainly in tractate Yevamot, it appears that an ailonit suffers 
from a genetic disorder that does not allow her to have children, 
in contrast to a barren woman, whose physical and sexual 
development is ordinarily normal, but she cannot have children 
because of some other deficiency or impediment. From those 
descriptions, it appears that an ailonit can be recognized by 
certain unique physical traits, including a lack of secondary sex 
characteristics, like pubic hairs. Furthermore, it appears 
the Gemara that there are different types of ailoniyyot, ranging 
from women who have an overabundance of male hormones 


BACKGROUND 


chromosome is present and fully functioning. Approximately 
98 percent of all fetuses with Turner syndrome spontaneously 
abort. The incidence of Turner syndrome in live female births is 
believed to be about one in 2,500. 

Within Jewish law, there are many discussions about the 
status of an ailonit, mainly concerning her lack of secondary 
female sex characteristics and her physical development at 
a relatively advanced age. The Gemara therefore raises ques- 
tions about when an ailonit is considered to have reached the 
age of adulthood, which halakha ordinarily defines as physical 
maturity. 


rom 


to those who suffer from Turner syndrome, where only one X 


NOTES 

This is the opinion of Rabbi Menahem - om3 1311937 it: 
The Ritva wrote that there is no dispute here with Rav 
Nahman, who changed the formulation of the baraita. Rav 
Nahman changed the baraita to ensure that it reflected the 
halakha, since when the tanna teaches it in an anonymous 
fashion, the implication is that the halakha is in accordance 
with it. This is why it was important for Rav Nahman to make 
the change, so that the correct halakha is taught. Rabbi 
Yohanan is cited in order to teach that the tanna was not 
incorrect in what he said as far as the baraita goes, as there 
s this alternative halakhic opinion. 
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The Gemara answers: Do not say this implies that if he married 
her without specification she is not entitled to payment of 
her marriage contract. Rather, say the following inference: If 
he married her with the presumption that she is not so and it 
is found that she is so, she is not entitled to payment of her 
marriage contract. 


The Gemara asks: But if he married her without specification, 
what would the halakha be? The halakha would be that she is 
entitled to payment of her marriage contract. If that is the case, 
instead of teaching the case where he married her with the pre- 
sumption that she is so and she is found to be so and she is 
entitled to payment of her marriage contract, let him teach us 
the case where he marries her without specification. If in a case 
where he marries her without specification she is entitled to pay- 
ment of her marriage contract, then all the more so in this case, 
where he marries her knowingly, she must be entitled to it. 


And further, it is taught explicitly in another baraita: If he mar- 
ried her knowing that she has a deficiency, and it is found that 
she does have the deficiency as was known, she is entitled to 
payment of her marriage contract. If he married her without 
specification, she is not entitled to payment of her marriage 
contract. This is a conclusive refutation of the opinion of Rav 
Huna. 


The Gemara explains: Rav Huna was misled by the language of 
the mishna and made an inference that caused him to say some- 
thing that is not in keeping with the halakha. He thought that 
since the mishna differentiates between a case where the hus- 
band was aware of her situation and a case where he was not aware 
with regard to an ailonit, but the mishna does not differentiate 
with regard to a widow, by inference one can say that with regard 
to a widow, even where one merely marries her without knowing 
that she is a widow, she is entitled to payment of her marriage 
contract. In truth, however, that is not so. When the mishna 
teaches the halakha of the widow, it is based on the differentia- 
tion stated with regard to the ailonit. The mishna intended for 
the distinction between whether the husband was aware of her 
situation before the marriage, which was stated in the case of an 
ailonit, to apply in the case of the widow as well. 
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A widow is provided sustenance from her deceased husband’s property. Once every 
six months, the widow sells enough property to provide for her sustenance for the 
upcoming six months. The purchaser gives her the money for the purchase in six 
monthly payments, so that each month she receives the amount necessary to pro- 
vide her sustenance for that month. If the widow did not demand sustenance for an 
extended period of two or three years, she forfeits her right to receive sustenance for 
that period of time. However, she is entitled to provisions for her sustenance from 
that point forward. A widow may sell her deceased husband’s property in order to 
receive payment of her marriage contract, and she can choose either to sell property 
as payment of the entire marriage contract or to sell property in increments. She does 
not have to sell the property in court but can simply sell it in the presence of three 
people who are experienced in assessing the prices of property. 


If a widow sold property for less than its value, the sale is void. The same is true in 
the case of one who sold property as an agent on behalf of another. However, a sale 
of the court is void only if the judges erred by one-sixth of the value of the property, 
and if they made an announcement before the sale, then the sale is valid in any event. 
There is a principle that an agent’s actions are ineffective and void when he deviates 
from the wishes of his employer. However, there are situations where he is seen as 
supplementing the instructions of the employer and not completely disregarding 
them. 


With regard to cases where there is a defect in the marriage, the Sages established the 
following: If the woman is forbidden to her husband by rabbinic law as a secondary 
prohibited relative; or if the woman is an ailonit whose husband was not aware of her 
condition before the marriage; or if a minor orphan girl who was married off by her 
mother or her brother refuses to continue living with her husband, then she is not 
entitled to the principal or to the money specified in the stipulations of the marriage 
contract. However, women whose marriage, though effective, is prohibited by Torah 
law, are entitled to payment of their marriage contracts. Women who are divorced 
because of their transgressions are not entitled to the principal or additional sums 
of the marriage contract. 


Summary of 
Perek XI 
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This chapter begins with the halakha concerning one who promises to support 
his wife’s daughter from a previous marriage, the halakhic ramifications of such a 
guarantee, and its relationship to other stipulations in the marriage contract. How- 
ever, the main subject of this chapter is a continuation of the previous chapter’s 
discussion of the rights and privileges of a widow. 


Two aspects of this subject will be discussed here. The first is the housing to which 
a widow is entitled, including where she may live and how she may make use of her 
living quarters. The second relates to the length of time during which a widow may 
demand payment of her marriage contract from the heirs of her husband’s estate. 
Whereas a regular promissory note never expires and can always be claimed, in this 
situation, where the widow benefits from her husband’s estate, there is room to 
suspect that she may have waived her rights to her marriage contract. 


The chapter will deal with clarifying these subjects as well as related matters. 


Introduction to 
Perek XII 
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MISHNA One who marries a woman, and she 


stipulated with him that he would sus- 
tain her daughter from another man for five years," is obligated 
to sustain her daughter for five years. 


If, in the course of those five years they were divorced and the 
woman was married to another man, and she stipulated with 
him" that he would sustain her daughter for five years, he too 
is obligated to sustain her for five years. The first husband may 
not say: When she comes to me, I will sustain her. Rather, he 
brings her sustenance to her, to the place where her mother 
lives. 


And likewise, both of them may not jointly say: We will sustain 
the girl as one in a partnership. Rather, one sustains her, provid- 
ing her with food, while the other gives her the monetary value 
of the sustenance. 


If the daughter was married during this period, her husband 
provides" her with the sustenance customarily provided by 
a husband for his wife, and the two men obligated to sustain her 
due to agreements with her mother provide her with the mon- 
etary value of the sustenance. If the two husbands of the mother 
died, their daughters are sustained from unsold property, 
and she, their wife’s daughter, whom they agreed to sustain, is 
sustained even from liened property that was sold. This is due 
to the fact that her legal status is like that of a creditor, given 
that he is contractually obligated to support her. 


The perspicacious ones would write" an explicit stipulation into 
the agreement: I agree on the condition that I will sustain your 
daughter for five years only as long as you are with me. Then 
they would not be obligated to sustain a girl who is not their 
daughter when they are no longer married to the girl’s mother. 


G E M ARA It was stated with regard to one who 


says to another: I am obligated to pay 
you one hundred dinars,"" that Rabbi Yohanan said: He is 
obligated to pay, and Reish Lakish said: He is exempt. 


The Gemara seeks to clarify: What are the circumstances of this 
case? If he said to the people present: You are my witnesses, 
what is the reasoning of Reish Lakish, who exempts him from 
payment? He confessed before witnesses that he owes the money. 
If he did not say to them: You are my witnesses,” what is the 
reasoning of Rabbi Yohanan, who obligates him to pay? 


NOTES 


| am obligated to pay you one hundred dinars — pb ox 9m 
Tiga: There are two basic approaches to understanding this pas- 
sage. According to Rashi and Tosafot, the passage is attempt- 
ing to determine the conditions under which an individual's 
admission of liability causes him to be obligated to pay. The 
conclusion of the Gemara is that according to Rabbi Yohanan, 
he becomes obligated if he gives the other individual a con- 
tract that was not signed (Rashi) and not written in his own 
handwriting (Tosafot), in which it states that he is obligated 
to pay. However, according to the Rif and many others, the 
main topic of discussion is whether one can obligate himself 
to pay money that he does not actually owe (see Ritva). In the 
Jerusalem Talmud it seems that the discussion is understood 
as it is explained by the Rif, as it goes on to address the issue 
of one who obligates himself to do something that he is not 


really obligated to do. However, it is stated there that Rabbi 
Yohanan and Reish Lakish both agree that one cannot obligate 
himself in such a case. 


If he did not say to them: You are my witnesses — xt oN 
TY DMI Ty) ‘vax: Tosafot and other early authorities explain 
that if he said: | owe you one hundred dinars, on his own 
accord without the other having sued him for it first, he could 
claim that he said it only because: A person is in the habit of 
disclaiming wealth for himself (Bava Batra 175a), i.e., one may 
not want others to know how wealthy he is, and he might 
therefore pretend to owe money to others. If he said this after 
the other sued him for the money, he could contend that since 
he did not confess to owing him the money in the presence of 
proper witnesses, he was not being serious when he admitted 
to owing the money. 


HALAKHA 


She stipulated with him that he would sustain her daugh- 
ter for five years — DW WAN ANS NY pw 1D jay pD: If 
one marries a woman and agrees to provide support for 
her daughter for a period of five years, he is obligated to 
support her with food and drink for the first five years after 
the wedding, regardless of the price of these commodities 
(Rambam Sefer Nashim, Hilkhot Ishut 23:17; Shulhan Arukh, 
Even HaEzer nga). 


The woman was married to another man and she stipu- 
lated with him - tay mpo any) np): If a woman stipu- 
lated with her husband that he will support her daughter for 
five years and was then divorced from him and was married 
to another man and came to the same terms with him, one 
of the two husbands provides the daughter with the actual 
sustenance, while the other gives her money equal to the 
value of the sustenance (Rambam Sefer Nashim, Hilkhot shut 
23:17; Shulhan Arukh, Even HaEzer 114:8). 


If the daughter was married, her husband provides, 
etc. — ^13) miwan rip): If the daughter marries during the 
time period in which her mother’s two husbands agreed to 
provide her with support, the husband of the girl provides 
her with the actual sustenance, while her mother’s two hus- 
bands give her money equal to the value of the sustenance 
(Rambam Sefer Nashim, Hilkhot Ishut 23:18; Shulhan Arukh, 
Even HaEzer 11410). 


The perspicacious ones would write, etc. - »7 OONpaT 
"a1 DanKa: Ifa man wrote to his wife that he will support her 
daughter as long as his wife is with him, then, if the mother 
dies or is divorced, he is no longer obligated to support the 
girl (Shulhan Arukh, Even HaEzer ngn). 


| am obligated to pay you one hundred dinars — %3% 39m 
mya tb: One may accept upon himself an obligation to pay 
money to another individual. Consequently, if one says to 
witnesses: Be my witnesses that | owe so-and-so one hun- 
dred dinars; or if one writes in a contract to someone else: 
| owe you one hundred dinars, and gives it to him in the 
presence of witnesses; or if one tells someone in front of 
witnesses: | owe you one hundred dinars as recorded in a 
document, even if he did not say to them: You are my wit- 
nesses, he is liable to pay. In all these cases, even if both agree 
that he did not previously owe the other any money, and the 
witnesses know that as well, since he obligated himself to 
pay, he must pay. This is in accordance with the opinion of 
Rabbi Yohanan (Rambam Sefer Kinyan, Hilkhot Mekhira 11:15; 
Shulhan Arukh, Hoshen Mishpat 40:1). 
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NOTES 


His word given through a contract is legally as authori- 
tative - KWT sopa NIK: Rashi and Josafot explain 
that he actually gave the other individual a document 
saying he was obligated to pay. Rashi holds that he 
wrote the document but it was not signed, while Tosafot 
argue that it was written by a third party, and he merely 
handed it to the other individual (see Rabbeinu Tam, Sefer 
HaYashar). 

An entirely different opinion is presented by Rabbeinu 
Hananel, who explains that no written document is 
changing hands in this case. Rather, the individual states 
that he owes the other individual money and that this 
obligation is recorded in a document. This confession 
is considered more significant than simply a statement 
of liability, and therefore, according to Rabbi Yohanan, 
he cannot claim that he was merely pretending to owe 
money so as not to look wealthy, or that he was simply 
joking. The Rivan offers a similar analysis in his second 
interpretation of the Gemara. 


Perek XII 
Daf102 Amuda 


HALAKHA 


How much do you give your son, etc. — (Di3 7AN mad 
^D) spb: Aman and woman agree to marry, and he asks 
her how much she is bringing into the marriage. She tells 
him an amount, and then she asks him how much he is 
bringing in to the marriage and he tells her an amount. 
Alternatively, parents who are making marriage arrange- 
ments for their children stipulate a certain amount that 
hey will be giving to the couple. In both cases, when 
he couple performs the betrothal, they acquire rights to 
he stated sums, even though no act of acquisition took 
place. These are acquisitions that are obtained verbally, 
in accordance with the view of Rav Giddel (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 6:17; Shulhan Arukh, 
Even HaEzer 51:1). 


If he wrote to a priest, etc. - 151 ab ans: If one wrote 
a contract to a priest stating that X was obligated to pay 
him five sela for the redemption of his firstborn son, he is 
obligated to give him the money, but his son is still not 
redeemed. This is in accordance with the mishna cited 
here (Rambam Sefer Zera'im, Hilkhot Bikkurim 11:7; Shulhan 
Arukh, Yoreh De‘a 305:4). 


BACKGROUND 

Redemption of the firstborn son -127 1979: The mitzva 
to redeem a firstborn son is mentioned in several places 
in the Torah (Exodus 13:2; Numbers 3:11-13, 44-51). Follow- 
ing the plague of the firstborn, the Torah proclaims that 
a Jewish woman's firstborn son is holy to God. The boy's 
father must therefore redeem the son from a priest for a 
fixed sum of five sela. This mitzva is not performed on a 
firstborn son whose father is a Levite or a priest, or one 
whose mother is the daughter of a Levite or a priest. 
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The Gemara answers: Actually, it is a case where he did not say to 

those present: You are my witnesses. However, here we are deal- 
ing with a case where he said to the other: Iam obligated to give 

you one hundred dinars, and he did so in a contract, i.e., he gave 

him an unsigned contract in which he stated that he is obligated to 

give him one hundred dinars. Rabbi Yohanan said: He is obligated 

to pay, since his word given through a contract is legally as authori- 
tative’ as one who said to the bystanders: You are my witnesses. 
Reish Lakish said: He is exempt from payment, because his word 

given through a contract is legally not sufficiently authoritative to 

be considered a bona fide admission. 


The Gemara presents a challenge to the opinion of Reish Lakish. 
We learned in the mishna: One who marries a woman, and she 
stipulated with him that he is obligated to sustain her daughter 
for five years, is obligated to sustain her for five years. What, is it 
not that the mishna is discussing a case like this, where he gave her 
a contract that lacks proper signatures and it is nevertheless legally 
binding, in accordance with the opinion of Rabbi Yohanan? If you 
say otherwise, where is the novelty in the teaching of the mishna? 


The Gemara rejects this: No, the mishna is referring to a case of 
documents of stipulation that record the amounts that parents 
agree to provide to their son or daughter, and this is in accordance 
with the opinion of Rav Giddel. 


As Rav Giddel said that Rav said: When two families negotiate 
the terms of marriage for their respective children, one side says to 
the other: How much do you give your son?" And the second side 
answers: Such and such amount. How much do you give your 
daughter? And the first side responds: Such and such amount. 
Then, if the son and daughter arose and performed the betrothal, 
all of these obligations are acquired and therefore binding. These 
are among the things that are acquired through words alone, 
without the need for an additional act of acquisition. The mishna 
is referring to a document that records such an agreement. 


Come and hear another challenge to the opinion of Reish Lakish, 
based upon the following mishna (Bekhorot 51a): If he wrote 
to a priest" with whom he wants to perform the redemption of 
his firstborn son: I am obligated to pay you five sela," then he is 
obligated to give him five sela and his son is not redeemed™ 
even once he pays the money. This baraita apparently supports the 
opinion of Rabbi Yohanan. 


The Gemara answers: It is different there, because he is obligated 
to give the five sela to him by Torah law in order to fulfill his obliga- 
tion of redeeming his firstborn son, even without writing a contract. 
The Gemara asks: If that is so, why did he write the contract at all? 
The Gemara answers: In order to select for himself a specific priest 
with whom to perform the redemption of his son. 


KETUBOT : PEREK XII : 102A : .3p 91 3” 15 


| am obligated to pay you five sela - Dy% wan pb IT IK: 
As with the rest of the passage, two explanations are offered here. 
According to Rashi, the case is about someone who admits to a 
loan, and the question is whether an admission made through 
an improperly written promissory note is sufficient to actually 
obligate him. According to others, the discussion is about the 
basic question of whether one can obligate himself to pay money 
that he does not actually owe (see Tosafot). 


And his son is not redeemed — 9975 43% 1351: This expression 


NOTES 
indicates that even after the father gives the priest the money, 
the son is still not redeemed. This is so despite the fact that the 
father gave the priest the five sela for the sake of the redemp- 
tion and he knows that the father doesn’t owe him anything. 
Apparently, it must be explained that when the father wrote the 
contract stating that he was obligated to pay the priest five se/a, 
that contract created an independent monetary obligation, in 
accordance with the opinion of Rabbi Yohanan. Consequently, 
when the father pays the priest, he is fulfilling that obligation 
rather than paying for the redemption of his son. 
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The Gemara asks: If that is so, why is his son not redeemed once 
he pays the money? The Gemara answers: This is in accordance 
with the opinion of Ulla. As Ulla said, by Torah law a son is 
redeemed when the father gives the money. And for what reason 
did the Sages say: His son is not redeemed? It is a rabbinic 
decree that was enacted lest people say that one can redeem a 
firstborn son with documents, i.e., by giving a document allowing 
the priest to collect a debt from a third party. This is not effective, 
since the Torah requires that one redeem his son with actual 
money. 


Rava said: The dispute between Rabbi Yohanan and Reish Lakish 
is like a dispute between tanna’im over the same matter in the 
following mishna (Bava Batra 17sb): Ina case where a guarantor 
appears after the signatures in contracts, i.e., someone wrote 
that he is a guarantor for a loan after the contract was signed, the 
creditor collects only from the unsold property" of the guarantor. 
Since the guarantee is not viewed as though it were written 
in the document, it is like a loan by oral agreement, which is 
collected only from unsold property. 


An incident came before Rabbi Yishmael, and he said: The 
creditor collects from unsold property. Ben Nannas’ said to 
him: He does not collect from the guarantor at all; not from 
unsold property, nor from liened property that was sold, since 
what the guarantor wrote has no legal standing whatsoever. 


Rabbi Yishmael said to him: Why? Ben Nannas said to him: 
If someone was strangling another in the marketplace and 
demanding money that is owed to him, and a friend of the victim 
found him and said to the strangler: Leave him alone and I will 
give you what you are demanding from him, the friend of the 
victim is exempt from having to make any payment. ‘This is 
because the creditor did not lend the money based on his trust 
in the friend of the victim, as the friend promised to repay the 
loan only after the money had been loaned. The same should 
apply in the case of the guarantor who comes after the contracts 
were already signed. 


Rava concludes: Let us say that Rabbi Yohanan stated his ruling 
in accordance with the opinion of Rabbi Yishmael, that the 
obligation that one accepts upon himself is binding, and Reish 
Lakish stated his ruling in accordance with the opinion of ben 
Nannas." 


The Gemara responds: According to the opinion of ben Nannas, 
everyone agrees that if he wrote in a contract: I owe you one 
hundred dinars, he is not obligated to pay. 


When they disagree, it is in accordance with the opinion of 
Rabbi Yishmael. Rabbi Yohanan stated his ruling in accordance 

with the simple interpretation of the opinion of Rabbi Yishmael. 
And Reish Lakish holds that Rabbi Yishmael states his opinion 

only there, in the case of the guarantor, which relates to an obli- 
gation of Torah law, since a guarantor is obligated by Torah law 
to pay. But here, where the case does not relate to an obligation 

of Torah law, as the man did not owe any money until he accepted 

this obligation upon himself, even Rabbi Yishmael would exempt 

him from paying. 


NOTES 


The creditor collects only from the unsold property - naja 
pin na œD: There is a principle that one may not collect 
payment from liened property that was sold unless the debt 
is recorded in a contract. The reason for this is that through 
he contract and the witnesses who signed on it, word of the 
obligation becomes public knowledge. Therefore, anyone who 
subsequently purchases property from the debtor will realize 
hat the property has a lien attached to it. Conversely, a creditor 
may not collect payment of a loan made by oral agreement 
rom liened property that was sold, because it is likely that the 
buyer of the property did not have any knowledge of the loan 
when he purchased the property. 

In the case under discussion, the contract was signed by the 
witnesses before the obligation of the guarantor was recorded. 
In such a case, the guarantee is viewed as a verbal agreement 
rather than an obligation recorded in a document (see Josafot). 


PERSONALITIES 


Ben Nannas - 032 13: This Sage, whose full name was Rabbi 
Shimon ben Nannas, was a contemporary of Rabbi Akiva and 
Rabbi Yishmael. We do not have information about the events 
of his life; we know only that his teachings and disputes with 
his contemporaries are found mainly in the Mishna. In the 
source of this passage (Bava Batra 175b), the following words 
of praise for him are stated by Rabbi Yishmael: One who wants 
to acquire wisdom should occupy himself with monetary law... 
and one who wants to occupy himself with monetary law 
should serve Shimon ben Nannas. 


LANGUAGE 
Ben Nannas — a3 7a: This is a Greek name. Some believe 
that it is from the word vavog, nanos, meaning dwarf or 
midget. However, it is likely that the name derives from vavvas, 
nannas, meaning a maternal uncle. 
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HALAKHA 


These are among the things that are acquired through 
words alone — TYAS DIT OAT y [71 If the fathers of a 
bride and a groom agree to provide their children with specific 
sums of money upon their marriage and the bride and groom 
then perform the betrothal, the fathers are required to provide 
the sums they specified in their verbal agreement. This applies 
whether the bride is a young woman or a grown woman. It 
applies only to the fathers of the bride and groom and not to 
other relatives. It is also limited to a case of a first marriage for 
both the bride and the groom (Jerusalem Talmud). The fathers 
can obligate themselves to pay these sums only if the funds 
are currently in their possession, since one cannot transfer 
ownership of something that has not yet come into the world 
(Rambam Sefer Nashim, Hilkhot Ishut 23:13; Sefer Kinyan, Hilkhot 
Zekhiya UMattana 6:17; Shulhan Arukh, Even HaEzer 51:1). 


They are not allowed to be written down — an2 10002 xd: 
The sums of money that parents allocate for their children 
are not meant to be written down, and therefore, even if the 
terms were recorded in writing, the sums may not be col- 
lected by repossessing liened property. This is in accordance 
with the view of Rav Ashi. The author of Beit Shmuel explains 
that if the two fathers wrote a document, it would certainly 
be treated like any other document and the sums could be 
collected by repossessing liened property. The Gemara here 
is discussing only a document written as a reminder of the 
verbal commitments (Rambam Sefer Nashim, Hilkhot Ishut 
23:13 and Sefer Kinyan, Hilkhot Zekhiya UMattana 6:17; Shulhan 
Arukh, Even HaEzer 51:1). 


BACKGROUND 

A young woman and a grown woman — NYD Twa: Jew- 
ish law recognizes three distinct stages in the maturation 
of women from childhood to adulthood. A female minor is 
a girl who has not yet reached puberty, which is generally 
assumed to take place at the age of twelve. As long as she 
is a minor, her father may sell her as a Hebrew maidservant 
and may also accept betrothal on her behalf, even without 
her consent. Her father is also entitled to receive payment of 
his minor daughter's marriage contract, and he alone has the 
right to accept a bill of divorce on her behalf. 

Once a girl reaches puberty she is legally considered a 
young woman. Although she is no longer considered a minor 
during this period, she is not yet considered an adult, and 
accordingly, her father retains a certain authority over her. 
Consequently, for example, whereas she may accept betrothal 
for herself, her father may also accept betrothal on her behalf, 
even without her consent. 

Six months after reaching puberty, she is legally considered 
a grown woman. From this time onward she is considered an 
independent adult, and her father no longer has the authority 
to make any decisions on her behalf. 
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NOTES 


How much do you give your son — pb Jia TAN maa: Accord- 
ing to the Jerusalem Talmud, the verbal agreement is binding 
only between the fathers of the bride and groom, and only 
when the couple is entering a first marriage. The reason for this 
is apparently as explained by Rava, that it is due to the parents’ 
joy over the union of their children that they accept these 
obligations as binding. 

The Meiri writes that it would seem that this halakha applies 
as well when it is the husband and the wife that are them- 
selves pledging and obligating to each other, as implied by the 
mishna, which the Gemara established earlier to be presenting 
the view of Rav. It is also understood from the mishna that in 
this case there is no difference between a first and a second 
marriage (see HALAKHA). 


Allowed to be written down - ana 13): There are several 
ways to explain this expression, which result in different under- 
standings of the entire passage. Although Rashi’s comments 
here are somewhat cryptic, it seems that according to him 
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§) The Gemara continues to analyze the matter itself mentioned 
earlier: Rav Giddel said that Rav said: When two families 
negotiate the terms of marriage for their respective children and 
one side says to the other: How much do you give your son?" 
And the second side answers: Such and such amount. How 
much do you give your daughter? And the first side responds: 
Such and such amount. Then, if the son and daughter arose and 
performed the betrothal, all of these obligations are acquired 
and therefore binding. These are among the things that are 
acquired through words alone," without the need for an addi- 
tional act of acquisition. The mishna is referring to a document 
that records such an agreement. 


Rava said: Rav’s statement is reasonable in a case of a father 
whose daughter is a young woman, since the father derives 
benefit from this betrothal. The money given by the groom for 
the betrothal, as well as the rights to the bride’s marriage contract, 
belongs to the father of the bride. Consequently, he accepts 
through verbal agreement alone the obligation to pay the money 
he specified. However, in the case of a grown woman,’ where 
the father does not derive benefit from the betrothal because 
the rights to the betrothal money and marriage contract belong 
to the woman herself, no, the father does not become obligated 
to pay the money he specified through verbal agreement alone. 


Rava continues: But by God! Rav said his ruling even with 
regard to a grown woman, as, if you do not say so, in the case 
of the father of the groom, what monetary benefit does he 
derive from the betrothal? Rather, it must be explained that in 
exchange for that benefit, i.e., that the groom and bride marry 
each other, the fathers fully transfer the rights to the respective 
payments to each other. 


Ravina said to Rav Ashi: Are these matters, i.e., verbal agree- 
ments concerning an upcoming marriage, allowed to be written 
down" afterward in a proper contract, or are they not allowed 
to be written down afterward in a proper contract? Rav Ashi said 
to him: They are not allowed to be written down." 


Ravina raised an objection to this from the mishna: The perspi- 
cacious ones would write" an explicit stipulation into the agree- 
ment: I agree on the condition that I will sustain your daughter 
for five years only as long as you are with me. This indicates 
that one may document these verbal agreements. Rav Ashi 
responded: What is the meaning of the term write in this case? 
It means say. 


the question is as follows: Is it permitted to write down these 
any transaction that was 
executed with an action of acquisition is recorded in writing, 


stipulations, in the same way tha 


the agreements may not be recorded in writing without the 
agreement of both parties? It seems that the Rambam agrees 
with the interpretation of the Ra‘avad. 


and then to collect payment even from liened property, or 


is it not permitted to write them down, and one may collect 
only from unsold property? This is how the Rivan, in one of his 
explanations, and Tosefot Rid understand the question as well. 
Conversely, Rabbeinu Hananel and Rabbeinu Tam explain that 
o record these stipulations 


the question is this: Is it necessary 


The perspicacious ones would write — pania vit pram: The 
meaning of this objection depends upon the different inter- 
pretations of Ravina’s question as to whether the agreement 
may be recorded in writing. According to Rabbeinu Hananel 
and Rabbeinu Tam, who understand Ravina’s question to be 


in a contract to permit collection even from unsold property? 
Perhaps even if a contract is not written one may collect from 
unsold property. According to this opinion, one may never 
repossess liened property unless a proper action of acquisition 
was employed, even if a contract was written in addition to the 
verbal agreement. Ra’avad and Razah explain that the question 
is as follows: May one write down these verbal agreements, 
which serve as a reminder of the terms of the agreement but 
do not create a lien on property, or would recording the agree- 
ments in writing produce a lien on property, in which case 


whether it is necessary for the stipulations to be written as 
a formal contract in order for one side to collect, it must be 
explained why the perspicacious ones would allow the stipula- 
tion to be recorded in writing, thus exposing themselves to 
monetary liability. According to those who interpret Ravina’s 
question to be whether writing down the verbal agreements 
creates a lien, it must be explained why writing down a verbal 
agreement can be regarded as clever, since by doing so one 
imposes upon himself a lien (see Rabbeinu Crescas Vidal and 
Shita Mekubbetzet). 
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Ravina continued to ask: Does the tanna refer to saying as writ- 
ing? Rav Ashi replied: Yes. And so we learned in the mishna 
(83a): One who writes to his wife: I have no legal dealings or 
involvement in your properties, and Rabbi Hiyya taught in 
explanation, that it means: One who says to his wife. This proves 
that verbal agreements are sometimes referred to in the Mishna 
as writing. 


The Gemara suggests: Come and hear a proof from the following 
mishna (Bava Batra 167b): One writes documents of betrothal 
and marriage only with the consent of both of them." It may be 
derived from here that with the consent of both of them, one 
may write the documents. What, is it not that this mishna is 
discussing documents of stipulation that specify the agreements 
accepted by each side before the marriage? 


The Gemara rejects this: No, the discussion concerns actual 
betrothal documents. In other words, in a case where a man 
betroths a woman by giving her a document that states: You are 
hereby betrothed to me, the document must be written with the 
consent of both the man and the woman, in accordance with 
the opinions of Rav Pappa and Rav Sherevya. As it was stated: 
If the husband wrote a betrothal document for the sake of a 
specific woman and gave it to her, but he wrote it without her 
consent," Rabba and Ravina say: She is betrothed to this man. 
Rav Pappa and Rav Sherevya say: She is not betrothed. 


The Gemara suggests further: Come and hear another proof 
that verbal agreements may be written down, based upon the 
mishna: If the two husbands died, their daughters are sustained 
from unsold property, and she, their wife’s daughter, whom 
they agreed to sustain for five years, is sustained even from 
liened property that was sold. This is due to the fact that her 
legal status is like that of a creditor, given that they are contrac- 
tually obligated to pay her. The fact that she is able to repossess 
liened property indicates that the agreement is recorded in a 
document. 


The Gemara rejects this proof: Here, we are dealing with a case 
where the woman acquired from each husband" the right to her 
daughter’s sustenance, i.e., they performed an act of acquisition 
and did not suffice with a mere verbal agreement. Consequently, 
the agreement may be recorded in a document. 


The Gemara asks: If that is so, that a proper mode of acquisition 
was employed, then let the husbands’ own daughters also repos- 
sess liened properties that were sold. The Gemara answers: The 
case is such where they acquired the right to receive sustenance 
for this daughter of the wife, and they did not acquire this right 
for that daughter, i.e., they did not perform an act of acquisition 
confirming their obligations to provide sustenance for their own 
daughters. 


The Gemara asks: What makes it necessary to say that the case 
is one in which an acquisition was made on behalf of the wife’s 
daughter and not on behalf of the husbands’ own daughters? 
The Gemara answers: She, the wife’s daughter from a previous 
marriage, was present at the time of the transaction when 
her mother was wed. Consequently, for her the transaction is 
effective. With regard to the daughters of the husbands, who 
were born after their parents’ marriage and were not present at 
the time of the transaction, for them the transaction is not 
effective. 


The Gemara asks: Are we not also dealing with a situation where 
the husband’s daughters were present at the time of the trans- 
action? And what are the circumstances that would allow for 
such a reality? This could occur in a situation such as where each 
one divorced his wife and then took her back, and they had a 
daughter from their first marriage. 
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HALAKHA 


One writes documents of betrothal and marriage only 
with the consent of both of them - "hw pania pr 
ame nyt xdrs pew powy: One does not write 
betrothal documents, marriage documents, or documents 
of allocation without first gaining the mutual consent 
of both parties (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 24:1; Tur, Even HaEzer 51). 


For the sake of a specific woman but without her con- 
sent — ADYT xo awh: The document with which 
one betroths a woman must be written with a specific 
woman in mind and it must be written with her consent. 
The Rambam rules that if it was written with a specific 
woman in mind but not with her consent, even if it was 
given to her with her consent in front of witnesses, she is 
not betrothed, in accordance with the views of Rav Pappa 
and Rav Sherevya. According to the Shulhan Arukh, based 
upon the view of the Rosh, her betrothal is considered a 
matter of uncertainty, since the issue is disputed in the 
Gemara and among the early authorities (Rambam Sefer 
Nashim, Hilkhot Ishut 3:4; Shulhan Arukh, Even HaEzer 32:1; 
see Beit Shmuel). 


Where the woman acquired from each husband - 1pwa 
fa: In the case of one who obligates himself to sup- 
port his wife's daughter, if a formal action of acquisition 
is conducted, or a contract is written, after he dies the 
daughter will be able to collect payment even from liened 
properties that had been sold. However, if no formal action 
of acquisition is conducted and no formal contract is writ- 
ten, the girl will be unable to repossess properties that 
had been sold (Rambam Sefer Nashim, Hilkhot Ishut 23:18; 
Shulhan Arukh, Even HaEzer 114:4). 


NOTES 


For the sake of a specific woman but without her 
consent — AYA xv aw): The basis for this dispute, 
which is primarily discussed in tractate Kiddushin, is how 
to understand the lesson derived from the verbal analogy 
between betrothal and divorce. Those who hold that a 
betrothal document may be written without a woman's 
consent derive this from the comparison to a bill of divorce, 
which can be written at the behest of aman and does not 
require the woman's consent. Those who argue that the 
betrothal document requires a woman's consent interpret 
the comparison to divorce differently: Just as in a divorce, 
the man gives up his hold on the woman and therefore his 
consent is required, so too, in the case of betrothal, since 
it is the woman who relinquishes control over herself to 
the man, her consent is required. 
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HALAKHA 


A daughter lives with her mother — ma% byy na: If 
parents get divorced, a daughter stays with her mother 
permanently, even if her mother marries someone else. If 
her father has money, funds are taken from him in order 
o support her until she is grown. After he dies, she is sup- 
ported from his estate in accordance with the conditions 
of the marriage contract. This is in accordance with the 
view of Rav Hisda. The Rema writes, based on Maharam 
Padua, that this is true only if the court sees that it is 
good for the daughter to be with her mother. If the court 
determines that it is not in her best interests to be with 
her mother, the mother cannot force the daughter to live 
with her, and she lives wherever the court deems it best 
or her (Rambam Sefer Nashim, Hilkhot Ishut 21:18; Shulhan 
Arukh, Even HaEzer 82:7). 


NOTES 


And they slaughtered him on the eve of Passover — 
MST IW mun: In manuscript editions of the Talmud, 
in the early commentaries and in some new printings of 
the Talmud, the text states, as it does here, that he was 
slaughtered on the eve of Passover. The Ya‘avetz explains 
that this emphasizes that they were so eager to be rid 
of the child that they were not concerned about killing 
him on the eve of Passover and thereby becoming ritu- 
ally impure. Other editions of the Talmud read: The eve 
of Rosh HaShana. Some explain that according to this 
version of the text, the point is that the heirs were not 
concerned that they would soon be standing in judg- 
ment before God (Fshel Avraham). It would appear that 
the original phrase was the eve of Passover, and it was 
changed due to the fear of blood libels. 
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Rather, the distinction is as follows: She, the wife’s daughter, is not 
included in the stipulation of the court requiring a husband to 
support his daughters. Consequently, for her the transaction is 
effective. However, with regard to the husband’s own daughters, 
who are included in the stipulation of the court, for them the 
transaction is not effective. 


The Gemara wonders about this: Because they are included in the 
stipulation of the court they are worse off? On the contrary, since 
the stipulation of the court demands that they be supported, they 
should wield more power. Rather, this is the reason that his own 
daughters do not collect from liened property: Since they are 
included in the stipulation of the court, and it is therefore the 
norm for fathers to take care to provide their support, say that their 
father gave them bundles of money while he was still alive. Due to 
this concern, they cannot repossess liened property. However, in 
the case of the wife’s daughter, who is not included in the stipulation 
of the court, there is no concern that the husband gave her anything 
prior to his death. 


§ We learned in the mishna that the first husband may not say that 
he will provide his wife’s daughter with support only when she is 
with him. Rather, he must bring the sustenance to her in the place 
where her mother lives. Rav Hisda said: That is to say that in a case 
of divorce, a daughter lives with her mother." 


The Gemara asks: From where do we know that we are dealing 
with a case of an adult woman and there is a general guideline that 
in cases of divorce, a girl lives with her mother? Perhaps we are 
dealing with a case of a minor girl, and she lives with her mother 
because of concern for her safety, due to an incident that occurred. 


As it is taught in a baraita: In the case of one who died and left a 
minor son to the care of his mother, and the heirs of the father 
say: The son should grow up with us, and his mother says: My 
son should grow up with me, the halakha is that one leaves the 
child with his mother, and one does not leave the child with one 
who is fit to inherit from him, i.e., the father’s heirs. An incident 
occurred, and the boy lived with his father’s heirs, and they slaugh- 
tered him on the eve of Passover." So too, a minor girl is not left in 
the care of those who are obligated to sustain her and who have a 
financial interest in her demise. 


The Gemara answers: If that is so, let the mishna teach that the 
husband must bring the sustenance to the place where she, the 
daughter, is located. 


What is the purpose of emphasizing: To the place where her 
mother lives? Conclude from here that a daughter lives with her 
mother; it is no different if she is an adult woman, and it is no 
different if she is a minor girl." 


It is no different if she is an adult woman, and it is no different 
TUP KIW xy This KIW xd: Aside from 
the concern for the safety of the girl, another reason to leave a 
minor daughter with her mother is so that her mother can care 
for her. For this reason, minor boys also reside with their mothers 
in the event of a divorce or the death of the father. 


if she is a minor girl - 


NOTES 


Two reasons have been suggested for why an adult daughter 
stays with her mother in the case of her father’s death. First, 
her mother is responsible for her education. Additionally, living 
with her father’s family may very well lead to her transgressing 
the prohibition of seclusion with a man, whereas living with her 
mother will prevent such a circumstance (see Rivan). 
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§ It was taught in the mishna that if two men are obligated to 
support this girl, both of them may not jointly say that they will 
be partners in her support. Rather, each one fulfills his obligation 
independently. 


The Gemara relates that there was a certain man who rented out 
a millstone to another for the price of grinding, i.e., the one who 
rented the millstone was to pay the cost of the rental by grinding 
whatever the owner needed to be ground. In the end, the owner 
of the millstone became rich, and he purchased another mill- 
stone and a donkey,’ and he no longer required the services of 
the renter to grind things for him. 


The owner of the millstone said to the renter: Until now I would 
have what I needed ground by you, and the service that you 
provided was in place of payment for the rental of the millstone. 
Now, since I no longer require this service, give me payment for 
the millstone. The renter said back to him: I will grind for you 
because that is what I agreed to, but I did not agree to have to pay 
money. 


Ravina thought to say that this is the same as the mishna that 
states that both of them may not jointly say: We will sustain the 
girl as one in a partnership. Rather, one sustains her, providing 
her with food, while the other gives her the monetary value of 
the sustenance. In that case, although the original condition was 
to provide the girl with support in the form of food, when circum- 
stances changed, the previous husband became obligated to pay 
her support in the form of money. So too here, due to the change 
in circumstances, the renter should pay the owner of the millstone 
with money. 


Rav Avira said to Ravina: Are the two cases comparable? There, 
in the case of the girl, she has only one stomach; she does not 
have two stomachs. Therefore, it is impossible for both of them 
to support her with food. Here, in the case of the millstone, the 
renter is able to say to him: Grind and sell, grind and store for 
later use, i.e., the owner of the millstone can use his new millstone 
to grind for others at a profit, and at the same time the renter will 
continue grinding the owner’s grain as per their agreement. There- 
fore, the renter is not obligated to change the terms of the original 
agreement. 


The Gemara notes: We said this only in a case where the renter 
does not have any other grinding to do with the millstone and 
without the grinding that the renter does for the owner the mill 
will remain inoperative. However, if he has other grinding to do 
with the millstone," i.e., instead of grinding the owner’s grain 
he can grind the grain of others for a fee and thereby pay money 
for his rental, in a case such as this one forces him to cease his 
conduct characteristic of Sodom" and to pay his rental fee in the 
form of money. 


However, if he has other grinding to do with the millstone, 
etc. — rarer yny mh me bare: If one rents out a millstone 
from another and agrees to grind a certain amount of grain for 
him as payment for the rental, and after a while the owner of 
the millstone becomes rich and acquires another millstone for 
himself, so that he no longer needs the renter to grind grain 
for him, the halakha is as follows: If the renter has grain that he 
can grind for himself or for others while he would have been 


One forces him to cease his conduct characteristic of Sodom — 
oid nm by inix pia: If one denies another use of his pos- 
sessions, even though by doing so he would incur no loss or 
damage, his conduct is considered characteristic of Sodom. The 
courts may sometimes, for the sake of equity, compel a person 


grinding for the owner of the millstone, the renter is required 
to pay for the rental by giving the owner the monetary value of 
the service he had agreed to render him. However, if the renter 
does not have any other grain to grind, he can say to the owner 
that he does not have money for the rental and will continue 
grinding grain for him as payment. This is in accordance with Rav 
Avira and the conclusion of the Gemara (Rambam Sefer Mishpa- 
tim, Hilkhot Sekhirut 7:8; Shulhan Arukh, Hoshen Mishpat 318:1). 


displaying behavior characteristic of Sodom to waive his legal 
rights. In the case under discussion, since collecting a fee from 
customers would allow the renter to benefit the owner and 
would not cause himself a loss, he is required to grind the grain 
of others and pay the owner his rental fee in the form of money. 


Relief of a donkey and a millstone from the first century 
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NOTES 


They give her living quarters befitting her dignity - 
amia 9b vita A pania: The Rashba and the Ritva 
infer that the widow does not continue to have the 
whole house at her disposal. Instead, specific rooms 
are designated for her use. Rabbeinu Crescas Vidal 
disagrees, based on what is stated in the Gemara 
that she uses the house in the same way that she 
did while her husband was alive. 


Because she is young — may xTw a: Most of the 
commentaries explain that she is not the mother of 
these children, and consequently there is a concern 
that they will engage in licentious behavior or that 
others will slander them, claiming that they have 
engaged in such behavior. Talmidei Rabbeinu Yona 
explain that the deceased did not leave behind any 
children, and the children discussed here that she is 
left with are his brothers or other heirs. 
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HALAKHA 


MI SHN In the case of a widow who said: I do 

not want to move from my husband’s 
house, but instead I wish to remain there, the heirs are not able 
to say to her: Go to your father’s house and we will sustain 
you. Rather, they sustain her in her husband’s house and they 
give her living quarters befitting her dignity." 


However, if she said: I do not want to move from my father’s 
house," and you should bring me my support there, the heirs 
are able to say to her: If you are living with us, you will have 
sustenance from us, but if you are not living with us, you will 
not have sustenance from us. 


If she argued that she does not wish to live in her deceased 
husband’s house because she is young," and they, the heirs, 
are also young, and it is improper for them to be living in the 
same house together, then they sustain her and she stays in her 
father’s house. 


G E M ARA The Sages taught: A widow that remains 


in her husband’s house uses the living 
quarters" in the same manner that she would use them in her 
husband’s lifetime. She uses the slaves and the maidservants in 
the same manner that she would use them in her husband’s 
lifetime, the pillows and the sheets in the same manner that she 
would use them in her husband’s lifetime, and the silver utensils 
and gold utensils in the same manner that she would use them 
in her husband’s lifetime. She maintains all the rights she had 
during her husband’s lifetime because this is what he wrote to 
her in the text of the marriage contract: And you will reside in 
my house and be sustained from my property all the days that 
you live in my house as a widow. 


Rav Yosef taught: The husband stipulated in the marriage 
contract: You will reside in my house, with the implication: And 
not in my hut." Therefore, if the house is too small, she cannot 
obligate the heirs to allow her to live in the house with them. 


Rav Nahman said: Orphans who sold the living quarters of 
a widow" did not do anything, i.e., the sale is invalid. 


The Gemara asks: And in what way is this case different from that 
which Rabbi Asi said that Rabbi Yohanan said? As Rabbi Asi 
said that Rabbi Yohanan said: With regard to orphans who 
preemptively sold" from the small quantity of property left 
to them by their father before the court appropriated it for the 
purpose of providing for female children, who do not inherit, 
what they sold is sold, even though they acted improperly. Why, 
then, is the sale of a widow’s living quarters invalid? 


| do not want to move from my father’s house — my WDK IK 
an man: If a widow says that she does not wish to remain 
in her husband's house but would rather go and stay in her 
father’s house, her husband's heirs can say to her that if she 
does not remain in their house, they will provide her only with 
the monetary value of the support she would have needed in 
their house, even if she requires more in her curren 
However, if she argues that she is unable to stay with them 
because she is young and so are they, the heirs must provide 
her with her full level of support in her father’s house. This ruling 
is in accordance with the mishna and the conclusion of the 
Gemara. The Rema writes that there are some who rule that this 
argument is legitimate only in a case where the woman is not 
their mother (Rambam Sefer Nashim, Hilkhot Ishut18:4; Shulhan 
Arukh, Even HaEzer 94:6). 


Uses the living quarters, etc. — 15) ima Nwanwn: A widow 
is supported from her husband's property. She is provided with 
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clothing, utensils, and a place to live, or she may continue living 
in the same house she occupied during her husband's lifetime. 
The Rema writes that if she is in the same house as his heirs 
then she does not make use of the entire house but is pro- 
vided with a place to use as her exclusive residence within the 
home (Rashba; Ran). Some say that they may provide her with 
appropriate living arrangements in another home (Mordekhai). 
She is not allowed to rent out her living quarters to others 
(Rashba). She may make use of the servants and the utensils of 
her husband's home in the same manner as she did during his 
lifetime when he was away overseas (Jerusalem Talmud). This 
ruling is in accordance with the baraita here (Rambam Sefer 
Nashim, Hilkhot Ishut 18:2; Shulhan Arukh, Even HaEzer 94:1). 


In my house and not in my hut - *np23 xh) maa: If the 
house collapsed, or if the husband did not have his own home 
but rented his house from others, the heirs provide the widow 
with living quarters befitting her dignity. If the house that the 


husband had was too small, she cannot force the heirs to allow 
her to live there. Instead they provide her with another place 
to live (Beer HaGola; Rambam Sefer Nashim, Hilkhot Ishut 18:3; 
Shulhan Arukh, Even HaEzer 94:5). 


Orphans who sold a widow's living quarters — 13aw Dim» 
maby ‘ita: Orphans who sold the home of a widow have not 
accomplished anything, and the sale is void. This is in accor- 
dance with the view of Rav Nahman (Rambam Sefer Nashim, 
Hilkhot Ishut 18:2; Shulhan Arukh, Even HaEzer 94:4). 


Orphans who preemptively sold - 1321 27tpw Onin»: If a 
man left behind a small quantity of property that is sufficient 
only to provide for the support of his daughters, and the sons 
went ahead and sold it, the sale is upheld. This is in accordance 
with the view of Rabbi Yohanan (Rambam Sefer Nashim, Hilkhot 
Ishut 19:19; Shulhan Arukh, Even HaEzer 12:14). 
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The Gemara answers: There, in the case of orphans selling prop- 
erty that according to halakha should be retained in order to 
support the orphaned daughters, the property is not mortgaged 
to the orphaned daughters from the lifetime of their father, since 
the lien on the property arising from the obligation to provide 
support for the daughters occurs only after the father’s death. 
Here, in the case of the widow’s living quarters, the property is 
mortgaged to her from the lifetime of her husband, who was 
obligated even while he was alive to provide her with a place to 
live. 


Abaye said: We hold on the authority of tradition that in the case 
of a widow’s living quarters that collapsed," the heirs are not 
obligated to rebuild it, since they are obligated to maintain her 
in the residence that was mortgaged to her and are not required 
to provide her with a place to live. 


This is also taught in a baraita: In the case of a widow’s living 
quarters that collapsed," the heirs are not obligated to rebuild 
it. And not only this, but even if she says: Leave me be and I will 
rebuild it from my own funds, one does not listen to her, and 
the heirs do not have to let her rebuild it. 


Abaye raised a dilemma: If she repaired the house, what is the 
halakha? Is it as though the house collapsed and was rebuilt, in 
which case she no longer has rights to it, or may she stay in the 
house as long as it remains standing? The Gemara concludes: The 
dilemma shall stand unresolved. 


§ We learned in the mishna: If she said: I do not want to move 
from my father’s house and you should bring me my support there, 
the heirs are not obligated to support her. 


The Gemara asks: And why is this so? They should give her 
support just as they would if she were living there, i.e., in her 
husband's house. The Gemara answers: This supports the view 
of Rav Huna, as Rav Huna said: The blessing of the house is 
in its abundance of residents. This means that the amount of 
blessing in a home is proportionate to the number of people who 
live there. When there are many people living together in one 
home, the expenses per capita are decreased. The heirs can say to 
her that if she stays with them in the house, the expense of her 
upkeep will be less than if she lives on her own. 


The Gemara asks: And they should give her the support in her 
father’s house according to the blessing of the house, i.e., accord- 
ing to the amount they would be required to pay if she lived with 
them. The Gemara answers: Indeed, the intent of the mishna is 
that they may pay her this amount, not that they may entirely 
avoid supporting her. 


Rav Huna said: The language of the Sages teaches blessing, the 
language of the Sages teaches wealth, and the language of the 
Sages teaches healing. One can learn important lessons about 
these matters from the manner in which the Sages formulated 
their halakhic rulings. How is this so? With regard to blessing, it 
is that which we said above about the blessings of the home. 


The language of the Sages teaches about wealth, as we learned in 
a mishna (Bava Batra 84b): One who sells produce to another, 
if the buyer pulled the produce as an act of acquisition but did 
not measure it, he has acquired the produce. Ifhe measured the 
produce but did not pull it, he has not acquired it. And if the 
buyer was perspicacious and wanted to ensure that the seller 
would not back out of the deal, he would rent the place where 
the produce was located," and he would thereby acquire the pro- 
duce immediately from the time he measures it. This mishna 
teaches good counsel in money-related matters. 


rom the publisher 


NOTES ———_—_——_- 
A widow's living quarters that collapsed - maby im 
bow: Under discussion here is a case in which the widow 
was provided with separate living quarters of her own. 
According to most authorities, if the house in which she 
was living collapses, although her rights to that home are 
annulled, the heirs are responsible to find her another 
place to live. Others disagree and argue that since only this 
residence was designated for her, if it collapses, she loses 
all rights to any kind of living arrangements (see Meiri). 


HALAKHA 


A widow's living quarters that collapsed - maby qim 
bow: If a widow's living quarters collapsed, the heirs are 
not obligated to rebuild them for her. Even if she says that 
she is willing to rebuild them at her own expense, they 
are not obliged to allow her to do so. Also, she is not to 
reinforce the structure or to plaster it but must live there 
as is or move out, in accordance with the baraita. However, 
if she does make these renovations, she is not removed 
from the home (Rambam Sefer Nashim, Hilkhot Ishut 18:2; 
Shulhan Arukh, Even HaEzer 94:2; Beit Shmuel). 


If he was perspicacious, he would rent the place where 
the produce was located - inipa n% Taw Nps 77 OX: 
Merchandise is acquired when it is lifted or pulled by 
the purchaser. Consequently, if the seller measured out a 
quantity of merchandise for the buyer, no sale has been 
transacted until the buyer pulls the merchandise. How- 
ever, if the buyer rented the place in which the movable 
property is located using any one of the standard means 
of renting, then the buyer acquires the movable property 
located in that area provided that either he is standing 
there or the area is secured (Rambam Sefer Kinyan, Hilkhot 
Mekhira 3:6-7; Shulhan Arukh, Hoshen Mishpat 198:5). 
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HALAKHA 


A person should not chew wheat, etc. - DIN pip» x 
^D pom: It is prohibited to chew wheat during Passover 
in order to place it on a wound because the wheat 
becomes leavened as a result of the saliva (Rambam 
Sefer Zemanim, Hilkhot Hametz UMatza 5:19; Shulhan 
Arukh, Orah Hayyim 466:1). 


Your father; this teaches that you must honor your 
father’s wife, etc. — 13) PAN NWY it Pate ny: One is 
obligated to honor his father’s wife even if she is not his 
mother, as long as his father is still alive. Similarly, one is 
obligated to honor his mother’s husband as long as his 
mother is still alive. However, it is proper to continue to 
honor stepparents even after the death of one’s own 
parent. This ruling is in accordance with the baraita and 
the instructions of Rabbi Yehuda HaNasi to his children 
(Rambam Sefer Shofetim, Hilkhot Mamrim 6:15; Shulhan 
Arukh, Yoreh De‘a 240:21). 


To include your older brother -bi NN ON nia: 
One is obligated to honor his older brother, whether 
paternal or maternal. The Rema writes, based on the 
Rosh and Sefer Mitzvot Gadol, that this is true even if 
the younger brother is greater in Torah than the older 
brother (Rambam Sefer Shofetim, Hilkhot Mamrim 6:15; 
Shulhan Arukh, Yoreh Dea 240:22). 


NOTES 


To add your older brother - Sinan NX OX mad: 

The Rambam’s formulation of these halakhot indicates 
that it is an obligation by Torah law to honor a father's 
wife and a mother’s husband, while honoring an older 
brother is an obligation by rabbinic law. The Meiri dis- 
agrees and is of the opinion that the obligation to 
honor all three is by rabbinic law. Some commentaries 
write that honoring an older brother is a mitzva that is 
independent of the obligation to honor one's parents 
and therefore applies even after one’s parents have 
passed away (Shita Mekubbetzet). The later authorities 
discuss whether one is obligated to honor only the old- 
est of all the brothers or any older brother, and whether 
this obligation includes honoring an older sister. 


Every Shabbat eve, Rabbi Yehuda HaNasi would 
come, etc. — (319K MIM Wawa bs: This story, as 
well as similar ones related about other righteous indi- 
viduals, is quite enigmatic. The Maharsha writes that 
since Rabbi Yehuda HaNasi was known as Rabbeinu 
HaKadosh, our holy rabbi, it was fitting for him to 
appear at a holy time. The Zohar explains at length 
in several places (e.g., Bereshit 7a and Vayeira 115b) 
hat the righteous have a spiritual likeness similar to 
heir physical form and at times appear to others in 
hese spiritual forms. This entire passage is explained 
metaphorically in Pardes Rimonim: The command that 
Rabbi Yehuda HaNasi’s lamp was to remain lit alludes 
o his Torah teachings, which would continue to burn 
brightly; that his table should be set is referring to 
his students, who would continue to study his Torah 
eachings and be supported from his estate (see there 
or the interpretation of the rest of the passage). 
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The language of the Sages teaches about healing, as we learned 
in a mishna (Pesahim 39b): A person should not chew wheat" 
and then place it on his wound during Passover because the 
wheat will become leavened as a result. This comment of the 
Sages indicates that chewed wheat is beneficial for treating a 
wound. 


§ The Sages taught: At the time of the passing of Rabbi Yehuda 
HaNasi,’ he said: I need my sons. His sons entered his room. 
He said to them as a last will and testament: Be careful with the 
honor of your mother. He said further: My lamp should be lit 
in its usual place, my table should be set in its usual place, and 
the bed should be arranged in its usual place. Yosef Heifani and 
Shimon Efrati;” they served me during my lifetime and they 
will serve me in my death. 


The Gemara clarifies the various requests that he made of his 
sons: Be careful with the honor of your mother. The Gemara 
asks: Why would he need to say this? After all, this is required by 
Torah law, as it is written: “Honor your father and your mother” 
(Exodus 20:11)? The Gemara answers: She was their father’s wife. 
She was not their mother, but their stepmother, and he therefore 
needed to caution them concerning her honor. 


The Gemara asks: Honoring a father’s wife is also required 
by Torah law, as it is taught in a baraita: Honor your father 
[et avikha] and your mother [veet immekha]. The preposition 
et in the phrase: Your father; this teaches that you must honor 
your father’s wife." Similarly, the preposition et in the phrase: 
And your mother; this teaches that you must honor your 
mother’s husband. And the extra letter vav, which is appended 
as a prefix in the phrase “veet immekha’” is included in order to 
add your older brother" to those who must be honored. 


The Gemara answers: This halakha, that one is obligated by Torah 

law to respect his father’s wife, applies only during his father’s 

lifetime. While the father is alive, out of respect for him, his wife 

must also be treated with respect. However, following his death, 
no, there is no longer any obligation to honor a stepmother. It was 

for this reason that Rabbi Yehuda HaNasi had to caution his sons 

in this matter. 


Rabbi Yehuda HaNasi commanded his sons: My lamp should be 
lit in its usual place, my table should be set in its usual place, and 
the bed should be arranged in its usual place. The Gemara asks: 
What is the reason he made these requests? The Gemara explains: 
Every Shabbat eve, even after his passing, Rabbi Yehuda HaNasi 
would come’ to his house as he had done during his lifetime, and 
he therefore wished for everything to be set up as usual. 


PERSONALITIES 


Rabbi Yehuda HaNasi - »37; Rabbi Yehuda HaNasi closed the 
period of the tanna’im with his redaction of the Mishna. The son 
of Rabbi Shimon ben Gamliel ıı, Rabbi Yehuda HaNasi lived from 
135-220 CE. When he was thirty years old he was appointed as 
Nasi, and his great scholarship led him to be referred to in the 
Talmud simply as Rabbi. Rabbi Yehuda HaNasi spoke Greek, which 
was the language spoken by the elite in Eretz Yisrael, and he was 
friendly with the Roman emperor Antoninus. His knowledge of 
Hebrew was legendary, to the extent that the Sages learned the 
meaning of difficult words from servants who were employed in 
his household. 

According to the Gemara (Gittin 59a), from Moses until Rabbi 
Yehuda HaNasi, there was no one who matched Rabbi Yehuda 


KETUBOT - PEREK XII: 103A ` ap qT a” pw 


HaNasi’s combination of prominence in both Torah scholarship 
and worldly affairs. Rabbi Yehuda HaNasi's lifework was the collec- 
tion of oral traditions and opinions that he wove into the Mishna, 
which serves as the basis for the Talmud that is studied to this day. 
His students were the Sages of the first generation of amora’‘im, 
including Rabbi Yohanan, Rabbi Hiyya, bar Kappara, and Rav. 


Yosef Heifani and Shimon Efrati — sn 15x iyaw 25M ADP: Little is 
known about these attendants of Rabbi Yehuda HaNasi, who are 
nicknamed for their places of origin. Yosef Heifani, or Yosef of Haifa, 
is apparently Rabbi Yosei the Tall, mentioned in Shemot Rabba, of 
whom it was said that wherever he would arrive, Rabbi Yehuda 
HaNasi was sure to come shortly thereafter. 
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The Gemara relates the following incident: It happened on a 
certain Shabbat eve that a neighbor came by and called and 
knocked at the door. His maidservant said to her: Be quiet, for 
Rabbi Yehuda HaNasi is sitting. When he heard his maidservant 
reveal his presence to the neighbor, he did not come again, so 
as not to cast aspersions on earlier righteous individuals who 
did not appear to their families following their death. 


The Gemara elaborates on Rabbi Yehuda HaNasi’s statement: 
Yosef Heifani and Shimon Efrati, they served me during my 
lifetime and they will serve me in my death. It was understood 
from this statement that Rabbi Yehuda HaNasi was speaking 
of this world, that these two should serve him in his death and 
administer his burial. However, when the people saw that their 
biers preceded his bier, i.e., they died before him, they said: 
Conclude from here that he was speaking of that world. They 
will attend to him in the World-to-Come. 


And the reason he said this was so that people should not say: 
There was something wrong with them, and until now, too, it 
was the merit of Rabbi Yehuda HaNasi that benefited them and 
prevented them from dying due to their sins. Now that Rabbi 
Yehuda HaNasi is dying, his merit no longer protects them. Rabbi 
Yehuda HaNasi therefore clarified that the reason for their deaths 
was in order to enable them to escort him in death as in life. 


Rabbi Yehuda HaNasi said further to his attendants: I need 
the Sages of Israel. The Sages of Israel entered his room. He 
said to them: Do not eulogize me in the small towns 


and reconvene the study sessions at the yeshiva after thirty 
days of mourning. My son Shimon is a Sage. My son Gamliel 
should be the Nasi. Hanina bar Hama’ will sit at the head of the 
yeshiva. 


The Gemara explains the requests of Rabbi Yehuda HaNasi: Do 
not eulogize me in the small towns. They understood from this 
statement that he said this due to the trouble that would be 
caused for many if he were eulogized in every town, since they 
would have to travel from the outlying villages to take part in the 
eulogies. However, when they saw that they were eulogizing 
him in the cities and everyone came despite the trouble, they 
said: Conclude from here that he said this due to consider- 
ations of honor. Had they eulogized him in the towns, the gather- 
ings would have been small and unfitting for a man of his stature. 
He therefore requested that they arrange things in a way that large 
crowds would gather. 


PERSONALITIES 
Rabbi Hanina lived in the town of Tzippori and made his living 


Hanina bar Hama - xan 33 x»: Rabbi Hanina bar Hama lived 
during the transitional generation between the tanna‘im and 
the amora‘im. He was considered to be among the sharpest 
minds of his generation and was also known for his righteous- 
ness and piety. Born in Babylonia, he came to Eretz Yisrael at a 
very young age and studied under Rabbi Yehuda HaNasi. Rabbi 
Yehuda HaNasi was very fond of Rabbi Hanina and said of him: 
This is not a man, but an angel. Rabbi Hanina also received Torah 
traditions from the great students of Rabbi Yehuda HaNasi, spe- 
cifically from Rabbi Hiyya, although he was also considered a 
colleague of Rabbi Hiyya’s, as demonstrated by their dispute 
here in the Gemara. 


selling honey. His business thrived, and he used his wealth to 
build a large study hall. 

Statements of Rabbi Hanina in the areas of halakha and 
aggada are found throughout both the Babylonian and the 
Jerusalem Talmuds. Due to the fact that he lived a long life with 
continued health through his advanced age, he taught multiple 
generations of disciples. Rabbi Yehoshua ben Levi was a disciple- 
colleague of Rabbi Hanina, and Rabbi Yohanan was another of 
Rabbi Hanina’s prominent disciples. 

Itis possible that the amora Rabbi Hama, son of Rabbi Hanina, 
was his son. 
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HALAKHA 

Weeping and eulogizing — 19121 7934: One does not 
cry over a death for more than three days, and one does 
not eulogize the deceased for more than seven days. This 
applies with regard to the passing of an ordinary person. 
However, a Torah scholar is mourned for longer, as befits 
his honor. Nevertheless, even with regard to Torah scholars, 
one does not cry for more than thirty days and one does 
not eulogize them for more than twelve months, as there 
were no scholars greater than Moses and Rabbi Yehuda 
HaNasi, and even they were not mourned for longer than 
hat (Rambam Sefer Shofetim, Hilkhot Evel, 13:10, Shulhan 
Arukh, Yoreh De'a 394:1-2). 


Filled the place of his fathers — yniax nipa sonn: All posi- 
ions of authority among the Jewish people are bequeathed 
rom father to son indefinitely, provided that the son is equal 
o his father in wisdom and in fear of sin. If a son is equal to 
his father in fear of sin but not in wisdom, he is appointed to 
ake his father's place anyway, and he then receives instruc- 
ion in order to increase his wisdom (Rambam Sefer Avoda, 
Hilkhot Kelei HaMikdash 4:20 and Sefer Shofetim, Hilkhot 
Melakhim 1:7; Shulhan Arukh, Yoreh De‘a 245:22, and in the 
comment of Rema). 


— NOTES ccc 
Ascended to the roof - xpd poo: This is a puzzling inci- 
dent, since it is taught that a person who commits suicide 
does not merit a share in the World-to-Come, and here a 
Divine Voice proclaimed that this launderer was destined 
for the World-to-Come. The Ya'avetz resolves this difficulty 
by explaining that the launderer did not willfully commit 
suicide; rather, due to his great grief he lost his mind and 
killed himself. Others explain that committing suicide is 
forbidden only when it is for personal reasons, but when 
one commits suicide in order to sanctify the name of God, 
it is permitted (Eshel Avraham). This understanding is also 
apparent from remarks made by the Sages in connection 
with Saul’s suicide. During the Crusades there were many 
great Jewish leaders who committed suicide in order to 
sanctify the name of God. 


It is necessary for you and for your limp - 1 xo 
qayo: At first glance, it seems that Rabbi Shimon was 
mocking Levi, who was lame. See Hatam Sofer and Sefer 
Hafla‘a, where it is explained how this statement was an 
allusion to the fact that Rabban Gamliel was appointed 
Nasi because of his fear of sin and not merely because he 
was the older son. 
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Rabbi Yehuda HaNasi further instructed: Reconvene the study 
sessions at the yeshiva after thirty days of mourning. This is 
because I am not better than Moses, our teacher, as it is writ- 
ten: “And the children of Israel wept for Moses in the plains 
of Moab thirty days” (Deuteronomy 34:8), which means that 
for thirty days they eulogized him by day and night. From this 
point forward they eulogized him by day and they studied by 
night, or they eulogized him by night and studied by day, until 
they eulogized him for twelve months of the year." 


The Gemara relates that on the day of the funeral of Rabbi 
Yehuda HaNasi, a Divine Voice emerged and said: Whoever 
was present at the funeral of Rabbi Yehuda HaNasi is destined 
for life in the World-to-Come. There was a certain launderer 
who would come before Rabbi Yehuda HaNasi every day. On 
that particular day, he did not come and was therefore not 
present at the funeral. When he heard this, that Rabbi Yehuda 
HaNasi had died, he was so full of grief that he ascended to 
the roof" and fell to the ground and died. A Divine Voice 
emerged and said: That launderer too is destined for life in 
the World-to-Come. 


§ Rabbi Yehuda HaNasi said: My son Shimon isa Sage; my son 
Gamliel should be the Nasi. What was he saying, i.e., what did 
he mean by these remarks? The Gemara explains: This is what 
he was saying: Although my son Shimon is a greater Sage, my 
son Gamliel should be the Nasi. 


Levi’ said: Need this be said? After all, Gamliel was the first- 
born. Rabbi Shimon, son of Rabbi Yehuda HaNasi, said: It is 

necessary for you and for your limp." The Gemara asks: What 
did Rabbi Shimon find difficult with Levi's question that caused 

him to scoff? Doesn’t the verse state: “But the kingdom he 

gave to Jehoram because he was the firstborn” (11 Chronicles 

21:3)? This indicates that the firstborn is the one who inherits his 

father’s appointment, and so Levi legitimately asked why Rabbi 

Yehuda HaNasi had to leave specific instructions about this. 


The Gemara explains: He, Jehoram, filled the place of his 
fathers," i.e., he was their equal in his personal attributes and 
leadership capabilities. However, Rabban Gamliel did not 
fill the place of his fathers, and for this reason Rabbi Yehuda 
HaNasi had to specifically command that he nevertheless be 
appointed as the Nasi. 


The Gemara asks: And if that is so, what is the reason that Rabbi 
Yehuda HaNasi did this? Why did he choose this son to be his 
successor ifhe was unfit for the position? The Gemara answers: 
Although he did not fill the place of his fathers with regard to 
wisdom, as he was not as great a Torah scholar as his father, he 
did fill the place of his fathers with regard to fear of sin and 
was therefore fit to be appointed as the Nasi. 


PERSONALITIES 


Levi - nb: This is Levi ben Sisi, one of the Sages of Eretz Yis- 
rael who lived during the transitional generation between the 
tanna'im and the amora'im. Levi was a preeminent student o 
Rabbi Yehuda HaNasi and sat before him constantly, engaging 
in the study of the halakha together with Rabbi Yehuda HaNasi’s 
other great disciples. Rabbi Yehuda HaNasi held Levi in grea 
esteem, and he sent him to be the judge and preacher in the 
town of Simonias, even saying of Levi: He is a man like me. Sev- 
eral sources relate that Levi became lame after demonstrating 
for Rabbi Yehuda HaNasi how the High Priest would prostrate 
himself on Yom Kippur (see Ja‘anit 25a). It is also explained tha 
this came about as a punishment for speaking impertinently 
toward God in his prayers. 

As a consequence of the uncomfortable personal relation- 


ships described here, Levi traveled to Babylonia in his 
later years. There he renewed his relationship with Rav, 
with whom he had studied together under Rabbi Yehuda 
HaNasi, and also became a close friend of Abba bar Abba, 
the father of Shmuel. Shmuel himself was a disciple-colleague 
of Levi. 

Levi edited anthologies of baraitot. They are introduced with 
the phrase: They taught in the school of Levi. 

The Rambam rules in accordance with the opinion of Levi 
even when his ruling disputes those of Rav and Shmuel, as, 
in his opinion, Levi was greater than they were. It is not clear 
whether Levi had any children. Some say that a Sage known in 
the Talmud as bar Livai is his son. Others say that the famous 
amora Rabbi Yehoshua ben Levi was his son. 
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§ Rabbi Yehuda HaNasi instructed: Hanina bar Hama will sit at 
the head of the yeshiva. The Gemara relates: Rabbi Hanina did 
not accept this appointment, because Rabbi Afes'” was older 
than him by two and a half years and he did not want to precede 
him in accepting this position. Consequently, Rabbi Afes sat at 
the head of the yeshiva, and Rabbi Hanina sat outside, as it was 
unbefitting for him to sit as a student before Rabbi Afes. And Levi 
came and sat and studied with him outside. 


Rabbi Afes died, and Rabbi Hanina, taking his place, sat at the 
head of the yeshiva. And Levi did not have anyone to sit and 
study with, and so he came to Babylonia. And this is the back- 
ground to the incident in which they said to Rav: A great man 
came to Neharde’a, and he limps, and he taught: It is permitted 
for a woman who is wearing a kelila, a tiara-like ornament, to go 
out into the public domain on Shabbat." Rav then said: Conclude 
from this that Rabbi Afes died and Rabbi Hanina, taking 
his place, sat at the head of the yeshiva, and Levi did not have 
anyone to sit and study with, and so he came to Babylonia. 


The Gemara asks: How did Rav know that it was Rabbi Afes who 
died? Say that Rabbi Hanina was the one who died, and Rabbi 
Afes sat as he had sat, i.e., he continued to sit at the head of 
the yeshiva, and Levi did not have anyone to sit with, and so 
he came to Babylonia. The Gemara answers: If you wish, say 
that Levi was subordinate to Rabbi Afes and would have sat 
before him as a student had Rabbi Afes still been alive, and the 
only reason why he sat outside in the first place was in deference 
to Rabbi Hanina, who sat outside because he did not consider 
himself subordinate to Rabbi Afes. 


And if you wish, say instead that since Rabbi Yehuda HaNasi 
had said: Hanina bar Hama will sit at the head of the yeshiva, it 
is not possible that he will not one day rule the yeshiva. There- 
fore, it must have been Rabbi Afes who died and Rabbi Hanina 
who took his place, as it is written about the righteous: “You 
shall also decree a thing, and it shall be established unto you” 
(Job 22:28). 


The Gemara asks: But wasn’t Rabbi Hiyya’ there? Why didn’t 
Rabbi Yehuda HaNasi appoint him as head of the yeshiva? The 
Gemara answers: He died before Rabbi Yehuda HaNasi. The 
Gemara asks: But didn’t Rabbi Hiyya say: I saw the grave site 
of Rabbi Yehuda HaNasi and I shed tears over it? The Gemara 
answers: Reverse the names. It was Rabbi Yehuda HaNasi who 
said that he saw the grave site of Rabbi Hiyya. 


PERSONALITIES 


LANGUAGE 


Rabbi Afes — pax »27: Apparently from the Latin name 
Appius, with a slightly altered pronunciation. 


HALAKHA 


It is permitted for a woman who is wearing a kelila to 
go out into the public domain on Shabbat - w Kyb: 
Although the Sages prohibited wearing certain types of 
accessories in the public domain on Shabbat due to a con- 
cern that one would remove them and carry them in the 
public domain, it is permitted for a woman who is wearing 
a kelila to go out into the public domain. Since only a dis- 
tinguished woman wears this type of jewelry and she does 
not ordinarily remove it to show it to her friends, the Sages 
were not concerned that she would carry it in the public 
domain and therefore did not render it prohibited to wear 
it. This is in accordance with the opinion of Levi (Rambam 
Sefer Zemanim, Hilkhot Shabbat 19:10; Shulhan Arukh, Orah 
Hayyim 303:5). 


Rabbi Afes - pə% 27: Rabbi Afes was Rabbi Yehuda HaNasi's 
scribe and, as described here, replaced him as head of the 
academy. Apparently his life overlapped with the lives of Rabbi 
Yohanan and Reish Lakish. Only a few of his halakhic teachings 
are cited in the Talmud, apparently because he and his col- 
leagues were occupied principally with compiling collections of 
baraitot and the final editing of the Mishna, and their opinions 
are collectively referred to as the opinions of our Sages. 


Rabbi Hiyya — x» 931; Rabbi Hiyya ben Abba of the town of 
afri in Babylonia was one of the last of the tanna’im and was 
a disciple-colleague of Rabbi Yehuda HaNasi. 

Rabbi Hiyya came from an illustrious family that traced its 
ineage back to King David and produced many great Torah 
scholars. He was a renowned scholar in Babylonia, and when 
he and his family moved to Eretz Yisrael it was said of him, 
yperbolically, that the Torah might have been forgotten had he 
not come and reestablished it. Once in Eretz Yisrael he became 
a disciple and a colleague of Rabbi Yehuda HaNasi, with whom 
he was on very close terms. He was likewise close with Rabbi 


Yehuda HaNasi’s son, Rabbi Shimon, who was also Rabbi Hiyya’s 
business partner. 

Rabbi Hiyya was one of the great Sages of his generation. 
Even Rabbi Yehuda HaNasi, the preeminent teacher of the Jew- 
ish people, received traditions in Torah from Rabbi Hiyya. As 
great as Rabbi Hiyya was in Torah, he was just as renowned for 
his righteousness, as related in this passage and many other 
places in the Talmud. 

Rabbi Hiyya’s great work was the collection and editing 
of baraitot as a supplement to the Mishna redacted by Rabbi 
Yehuda HaNasi. These collections, which he apparently labored 
on together with his friend and colleague, Rabbi Oshaya, were 
considered so authoritative that it was declared that any baraita 
not taught by Rabbi Hiyya and Rabbi Oshaya would not be 
considered authoritative. Some claim that Rabbi Hiyya was the 
redactor of the version of the Josefta extant today. 

It seems that upon arriving in Eretz Yisrael Rabbi Hiyya 
received some financial assistance from the family of the Nasi, 
but his main source of income was international commerce, 
particularly in the silk trade. 


He had twin daughters, Pazi and Tavi, who established 
families that produced important Sages. He also had twin 
sons: Yehuda, the son-in-law of Rabbi Yannai, and Hizkiyya. 
Both of them were among the great Sages of the transitional 
generation between the tanna‘im and the amora’im and appar- 
ently succeeded him at the head of his own yeshiva that he 
maintained in Tiberias, his town of residence. 

All of the students of Rabbi Yehuda HaNasi were Rabbi 
Hiyya's friends, and he even made the acquaintance of the 
tanna Rabbi Shimon ben Halafta. Rabbi Yehuda HaNasi’s 
younger disciples, e.g., Rabbi Hanina, Rabbi Oshaya, and Rabbi 
Yannai, all received traditions in Torah from Rabbi Hiyya as well 
and were considered, to a certain extent, his students too. Rabbi 
Hiyya’s nephews, Rabba bar Hana and Rav, were his outstand- 
ing disciples. He also appears as one of the central figures in 
the Zohar. 

Rabbi Hiyya was buried in Tiberias, and later his sons were 
laid to rest alongside him. 


3p 473” 715 - KETUBOT ' PEREK XII : 103B 


237 


238 


This file may not be reproduced or distributed in any form without express permission from the publisher 


127 QW DYI NIN KYT I WONT) 
por mep mova 


Yong ATII DID STAINS MBN 
TIILI yore DIA NIT Ny 
-pinen Tinn MAKAT emai Dal 
v3 by Pp- a0 TA, nD 1D 
wD- z DP) Ò nyo- noynh 
rahe bna po- oym aba me yn 
ypo- PP mg yD -ian 
ng $5 ma) pop - DNIK PITS 13, 
= naw yina ” 1D) 10D — naw awa 
79 wp- ace D rina A y 
22, na ppo - myn hina ng 

Dryg Dina na mpg by Dany 


NIII NP YIN TIAN NIK 27° TON 


KDN YDY) TION NPY MYDR 
TASAA pipy KYON, TIDA Kb adiyd 
APN NAIP IN T 


OMT DT NPI DTaP NDT APT 
PPTI NON om XPOS) a nx 
min aanw Dbw DN DNT AyD 

phisban a Komm- bere 


The Gemara asks: But didn’t Rabbi Hiyya say: On that 
day that Rabbi Yehuda HaNasi died, sanctity ceased?" The 
Gemara answers: Reverse the names. It was Rabbi Yehuda 
HaNasi who made this statement about Rabbi Hiyya. 


The Gemara asks: But isn’t it taught in a baraita: When Rabbi 
Yehuda HaNasi fell ill, Rabbi Hiyya entered to be with him 
and found him crying. He said to him: My teacher, for 
what reason are you crying? Isn’t it taught in a baraita: 

If one dies while laughing, it is a good sign for him; while 
crying, it is a bad sign for him. 

If one dies with his face upward, it is a good sign for him; with 
his face downward, it is a bad sign for him. 

If one dies with his face facing the people standing around 
him, it is a good sign for him; with his face facing the wall, 
it is a bad sign for him. 

If one’s face is sallow, it is a bad sign for him; if his face is 
yellow or ruddy, it is a good sign for him. 

If one dies on the Shabbat eve it is a good sign for him, 
because he is heading straight into the Shabbat rest; if one 
dies at the conclusion of Shabbat it is a bad sign for him. 

If one dies on the eve of Yom Kippur, it is a bad sign for 
him, as his sins have not yet been forgiven; if one dies at 
the conclusion of Yom Kippur it is a good sign for him, 
because he died after his sins have been forgiven. 

If one dies due to an intestinal disease, it is a good sign for 
him, because most of the righteous die due to intestinal 
disease." 


Rabbi Yehuda HaNasi said to him: I am crying for the Torah 
and the mitzvot that I will be unable to fulfill after I die. This 
indicates that Rabbi Hiyya was present at the time of Rabbi 
Yehuda HaNasi’s death. 


The Gemara answers: If you wish, say that one must reverse 
the names and that it was Rabbi Yehuda HaNasi who came 
to visit Rabbi Hiyya prior to his death. And if you wish, say 
instead that actually we do not need to reverse the names 
in all of the above statements, but rather explain that Rabbi 
Hiyya was occupied with the performance of mitzvot and 
Rabbi Yehuda HaNasi thought: I will not hold him back from 
his performance of mitzvot by appointing him head of the 
yeshiva. 


And this is the background to an exchange that took place 
when Rabbi Hanina and Rabbi Hiyya argued. Rabbi Hanina 
said to Rabbi Hiyya: You are arguing with me? If, Heaven 
forfend, the Torah would be forgotten from the Jewish 
people, I would restore it through my analyses, i.e., using 
my abilities of analysis I would be able to rediscover all that 
had been lost. 


NOTES 
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Sanctity ceased - Mw17/7 Tya: Tosafot explain, in accordance 
with the Rivan, that this is referring to the fact that Rabbi Yehuda 


HaNasi was called Rabbeinu HaKadosh, our sacred rabbi. How- 


ever, the Ran, Ra'avad, and others explain in accordance with 
the Jerusalem Talmud, that on the day of Rabbi Yehuda HaNasi’s 
passing, the sanctity of the priesthood ceased, since the priests 
were required to take part in the funeral and became ritually 
impure as a consequence. They argue that a Nasi is comparable 
to a corpse with no one to bury it, because the Nasi would not 


be given the honor due him without each individual participat- 


ing in his funeral. Consequently, even priests were to participate 
(see Tosafot). 


Die due to intestinal disease - o»vn dina jn": Commentar- 
ies explain, based upon the Jerusalem Talmud, that intestinal 
diseases cleanse the body of contaminating elements. Addi- 
tionally, one who dies due to an intestinal disease retains his 
cognitive faculties until the end. Consequently, his personality is 
not affected and he is able to continue to study Torah. 
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Rabbi Hiyya said to Rabbi Hanina: I am working to ensure 


that the Torah will not be forgotten from the Jewish people. 


For I bring flax and I plant it, and I then weave nets from the 
flax fibers. I then go out and trap deer, and I feed the meat to 
orphans, and I form scrolls from the skins of the deer. And 
I go to a town that has no teachers of children in it and I 
write the five books of the Torah for five children. And I 
teach the six orders of the Mishna to six children. To each 
and every one of these children I say: Teach your order to 
your friends. In this way all of the children will learn the whole 
of the Torah and the Mishna. 


And this is what Rabbi Yehuda HaNasi referred to when he 
said: How great are the actions of Hiyya. Rabbi Shimon, son 
of Rabbi Yehuda HaNasi, said to his father: Even greater than 
your works? He said to him: Yes. Rabbi Yishmael, son of 
Rabbi Yosei, said to Rabbi Yehuda HaNasi: Even greater than 
the work of Rabbi Yosei, my father? Rabbi Yehuda HaNasi 
said to him: Heaven forfend. Such comments should not be 
made among the Jewish people. 


§ The Gemara returns to the narrative of the impending death 
of Rabbi Yehuda HaNasi: He said to them: I need my younger 
son. Rabbi Shimon entered his presence. He transmitted to 
him the orders of wisdom, including how he should conduct 
himself and the essential principles of the Torah. 


He said to them: I need my older son. Rabban Gamliel 
entered his presence, and Rabbi Yehuda HaNasi transmitted 
to him the procedures of the office of the Nasi. Rabbi Yehuda 
HaNasi said to Rabban Gamliel: My son, conduct your term 
as Nasi with assertiveness and cast fear upon your students," 
i.e, treat them in a firm manner so that they will fear you. 


The Gemara asks: Is that so that it is correct to behave in such 
a manner? But isn’t it written: “But he honors those that fear 
the Lord” (Psalms 15:4), and the Master said: This is referring 
to Jehoshaphat, king of Judea. When he would see a Torah 
scholar he would rise from his throne and hug him and kiss 
him and call to him: My teacher, my teacher, my master, my 
master. This demonstrates that it is appropriate even for a king 
to behave with affection toward Torah scholars. 


The Gemara answers: This is not difficult. This display of 
affection should be applied in private, when only the teacher 
and student are present, and that stern demeanor should be 
applied in public," in order to ensure the teacher’s authority. 


Cast fear upon your students — wpa TY pit: Although 
the Sages stated that one who is strict cannot teach, that is 
only where the students do not understand the material due 
to its complexity or ambiguity. If, however, the teacher sees 
that the students are being lazy in their Torah studies, he must 
express anger and rebuke them in order to motivate them, as 
per the instructions of Rabbi Yehuda HaNasi to his son (Rambam 
Sefer HaMadda, Hilkhot Talmud Torah 4:5; Shulhan Arukh, Yoreh 


Dea 246:1). 


HALAKHA 


This display of affection should be applied in private and that 
stern demeanor should be applied in public - KI Kxyyya KT 
DTW: It is incumbent upon the king to honor those who 
study the Torah, and when Torah scholars come before him he 
must stand up for them and seat them at his side. However, this 
applies only in the palace of the king and in private. In public, 
outside of the palace, the king does not rise for anyone, nor does 
he give anyone honor, so that everyone will fear him (Rambam 
Sefer Shofetim, Hilkhot Melakhim 2:5). 
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[210 Dip iaa Sv INAN It is taught in a baraita: Rabbi Yehuda HaNasi was lying ill in 
py pry’ KIT Dyw maa b Tzippori’ and a burial site was ready for him in Beit She’arim.® 
nN e E aa The Gemara asks: But isn’t it taught in a baraita: “Justice, justice 
shall you follow” (Deuteronomy 16:20); follow Rabbi Yehuda 
HaNasi to Beit She’arim, i.e., one should seek to have his case 
adjudicated by Rabbi Yehuda HaNasi’s court in Beit She’arim. This 
indicates that Beit She’arim, not Tzippori, was Rabbi Yehuda 
HaNasi’s place of residence, and therefore he must have been lying 
ill in Beit She’arim. 


ony aay Ha on 


m3 KY „nI Dwe M32 a7 The Gemara answers: Rabbi Yehuda HaNasi was in Beit She’arim, 
aiayb uny — wrt but when he became ill they transferred him to Tzippori, 


Perek XII 
Daf104 Amuda 


KTN DDI wey which is situated at a high altitude and whose air is scented. 


| BACKGROUND — 
Tzippori - *49¥: Tzippori was a large town in the Upper It was the seat of the Sanhedrin in the days of Rabbi Yehuda 
Galilee and the perennial rival of Tiberias for recognition as HaNasi. Although Rabbi Yehuda HaNasi moved to Tzippori 
the religious capital of the Galilee. During the Second Temple toward the end of his life for health reasons, he was neverthe- 
period it enjoyed special status among the towns of the Galilee less buried in Beit She’arim. Apparently for this reason the burial 
due to its large and learned Jewish community. Among the grounds at Beit She’arim gained importance, and for hundreds 
tanna‘im who lived there were Rabbi Yohanan ben Nuri, Rabbi of years distinguished families in Eretz Yisrael and the Diaspora 
Halafta, and the latter's famous son, Rabbi Yosei. Rabbi Yehuda would bring their dead to be buried there. In recent times this 
HaNasi relocated to Tzippori toward the end of his life, and large cemetery has been unearthed, with many of the ossuaries 
it became the seat of the Sanhedrin for approximately one and epitaphs on the tombstones remaining intact. 
generation. Some of Rabbi Yehuda HaNasi’s disciples lived in 
Tzippori, including Rabbi Yishmael, son of Rabbi Yosei; Rabban 
Gamliel, son of Rabbi Yehuda HaNasi, who succeeded his father 
as Nasi; Rabban Gamliel’s brother, Rabbi Shimon; Rabbi Hanina 
bar Hama, who eventually headed the yeshiva in Tzippori; and 
Rabbi Yannai. Even after the Sanhedrin relocated to Tiberias, 
Torah scholars continued to reside in Tzippori, including Rabbi 
Hanina of Tzippori and Rabbi Mana, who were prominent 
amora‘im. 


Map of the Galilee showing the location of Tzippori and Beit She’arim 


Beit She’arim — www ma: Beit She’arim was a small village s 
in the Jezreel Valley known in modern times as Sheikh Abreik. Remains of ancient synagogue in Beit She'arim 
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§ Itis related that on the day that Rabbi Yehuda HaNasi died, 
the Sages decreed a fast, and begged for divine mercy so that 
he would not die. And they said: Anyone who says that Rabbi 
Yehuda HaNasi has died will be stabbed with a sword. 


The maidservant of Rabbi Yehuda HaNasi° ascended to the 
roof and said: The upper realms are requesting the presence 
of Rabbi Yehuda HaNasi, and the lower realms are requesting 
the presence of Rabbi Yehuda HaNasi. May it be the will of 
God that the lower worlds should impose their will upon the 
upper worlds. However, when she saw how many times he 
would enter the bathroom and remove his phylacteries, and 
then exit and put them back on, and how he was suffering 
with his intestinal disease, she said: May it be the will of God 
that the upper worlds should impose their will upon the 
lower worlds. 


And the Sages, meanwhile, would not be silent, i.e., they 
would not refrain, from begging for mercy so that Rabbi 
Yehuda HaNasi would not die. So she took a jug [kuza]' and 
threw it from the roof to the ground. Due to the sudden noise, 
the Sages were momentarily silent and refrained from begging 
for mercy, and Rabbi Yehuda HaNasi died. 


The Sages said to bar Kappara:’ Go and ascertain the condi- 
tion of Rabbi Yehuda HaNasi. He went and found that Rabbi 
Yehuda HaNasi had died. He tore his clothing and reversed 
them so that the tear would be behind him and not be noticed. 
When he returned to the Sages he opened his remarks and 
said: The angels [erelim] and righteous mortals [metzukim]" 
both clutched the sacred ark. The angels triumphed over 
the righteous, and the sacred ark was captured. They said to 
him: Has he died? He said to them: You have said it and I did 
not say it, as it had been decided that no one should say that 
he died. 


It is further related: At the time of the death of Rabbi Yehuda 
HaNasi, he raised his ten fingers toward Heaven and said in 
prayer: Master of the Universe, it is revealed and known 
before You that I toiled with my ten fingers in the Torah, and 
I have not derived any benefit from the world even with my 
small finger. May it be Your will that there be peace in my 
repose." A Divine Voice emerged and said: “He enters in 
peace, they rest in their beds” (Isaiah 57:2). 


The Gemara asks: Why does it say: “They rest in their beds,” in 
the plural? It should have said: In your bed, in the singular, as 
the beginning of the verse is phrased in the singular. The 
Gemara notes: This supports the opinion of Rabbi Hiyya bar 
Gamda. As Rabbi Hiyya bar Gamda said that Rabbi Yosei 
ben Shaul said: At the time when a righteous individual 
departs from the world, the ministering angels say before 
the Holy One, Blessed be He: Master of the Universe, the 
righteous individual so-and-so is coming. The Holy One, 
Blessed be He, then says to them: The righteous should come 
forth and they should go out toward him. And the righteous 
say to the newly deceased individual: He enters in peace, and 
subsequently, the righteous rest in their beds. 


The angels [erelim] and righteous mortals [metzukim] - DINN 
pypixim: Erelim refers to angels, as in the verse “Behold their val- 
iant ones [erelam] cry without; the angels of peace weep bitterly” 
(Isaiah 33:7). The word metzukim refers to the righteous, as in the 
verse “For the pillars [metzukei] of the earth are the Lord's, and 
He has set the world upon them” (I Samuel 2:8). See Rashi and 


Rivan. 


NOTES 
That there be peace in my repose — ‘nna ohw xpe: Rabbi 
Yoshiya Pinto writes that the Sages say that sometimes a righteous 
person dies so that he should not witness the evils that are to befall 
the world in the near future, and sometimes he dies so as to atone 
for the sins of the generation. Rabbi Yehuda HaNasi prayed that he 
should have peace in his repose, meaning that his death should 
atone for the sins of his generation and that peace should reign in 
the world after his demise. 


PERSONALITIES 
The maidservant of Rabbi Yehuda HaNasi - mas 
yayt: The maidservant of the household of Rabbi 
Yehuda HaNasi is mentioned here and in several 
other contexts in the Gemara. She famously spoke 
in the purest, most ancient form of the Hebrew 
language, including words with which the Sages 
themselves were no longer familiar. It seems that she 
was a unique servant who was perhaps raised in the 
family of the Nesi‘im. The Gemara recounts her wise 
conduct and her witty and wise manner of speech. 


Bar Kappara - X 18/7 32: Bar Kappara was one of the 
Sages of Eretz Yisrael during the transitional genera- 
ion between the tanna‘im and the amora’im. Bar 
appara’s first name is unknown, although some say 
hat it was Shimon. His connection, if any, to Rabbi 
Elazar HaKappar is also unclear. 

Bar Kappara was one of the leading disciples of 
Rabbi Yehuda HaNasi, and as a colleague of Rabbi 
Hiyya he collated a collection of baraitot cited many 
imes in the Talmud. Also frequently quoted in the 
Talmud are his halakhic rulings. Bar Kappara was 
also known as one of the most prominent homilists 
of his generation, and several of his homilies and 
aggadic teachings are preserved in the Babylonian 
and Jerusalem Talmuds. 

Bar Kappara was an expert in the written Torah; 
even Rabbi Yehuda HaNasi would ask him the inter- 
pretation of various verses. He was also known for his 
sharp analytical insights, as well as his sharp tongue. 
His tendency to make sharp comments caused 
embarrassment to Rabbi Yehuda HaNasi’s family on 
several occasions, yet Rabbi Yehuda HaNasi still held 
him in high esteem. He in turn highly respected 
Rabbi Yehuda HaNasi and was even the first to eulo- 
gize him at his funeral. 

Almost all of the first generation of amora‘im 
were his students, including his sister's son, Rabbi 
Yehuda ben Padda, and they transmitted many 
halakhot in his name. 

It would seem that bar Kappara lived in the Gali- 
lee, at least toward the end of his life, and was buried 
there, in the city of Parod. 


LANGUAGE 
Jug [kuza] — x13: From the Persian koz, meaning 


jug. 
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NOTES 


As long as she is in the house of her husband, etc. -53 
^3) awa Maa KT pat: The Rabbis hold that there is no 


concern about the money the widow spent doing favors, 


since the heirs prefer that she do so, and they forgive such 
spending (Meiri). 


Mention her marriage contract — anan pyan: The 
Rivan explains that this means that the heirs must actually 
sue for the payment of her marriage contract within this 
time period. Others say, and so it is implied in a discussion 
in the Jerusalem Talmud, that the verb is to be understood 
literally. They need only mention the marriage contract to 
show they did not give up on claiming it, but they don’t 
need to actually sue for it within this time period (Rabbeinu 
Crescas Vidal; Ran). 


Her heirs...until twenty-five years later — 4... wT» 
Dw wm mwy: Some explain that the counting of these 


twenty- -five years starts from when the husband dies. 


Others say that the count starts twenty-five years from 
when the woman dies (see Melekhet Shlomo). 


HALAKHA 


As long as she is in the house of her father, etc. - maha 
^D PIN MIA KW: In a place where it is customary not 


to write a marriage contract, a widow who lives in her hus- 


band’s house may collect payment of her marriage contract 
at any time. If she lives in her father's house, she has up 


to twenty-five years to collect it. If she sues for her mar- 
riage contract after twenty-five years, she receives nothing, 


as it is assumed that she would not have remained silent 
all these years had she not waived her rights to it. This is 
in accordance with the Rabbis in the mishna (Rambam 
Sefer Nashim, Hilkhot Ishut 16:21-23; Shulhan Arukh, Even 
HaEzer 101:1). 
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Rabbi Elazar said: At the time when a righteous individual 
departs from the world, three contingents of ministering 
angels go out toward him. One says to him: Enter in peace; 
and one says to him: Each one that walks in his uprightness; 
and one says to him: He enters in peace, they rest in their 
beds. At the time when a wicked person perishes from 
the world, three contingents of angels of destruction go 
out toward him. One says to him: “There is no peace, 
says the Lord concerning the wicked” (Isaiah 48:22); and 
one says to him: “You shall lie down in sorrow” (Isaiah 
50:11); and one says to him: “Go down, and be laid with the 
uncircumcised” (Ezekiel 32:19). 


MI S HNA As long as a widow is living in the 


house of her father and is being 
supported by her husband’s heirs, she may always collect 
payment of her marriage contract, even after many years. As 
long as she is living in the house of her husband, she may 
collect payment of her marriage contract until twenty-five 
years later, at which point she may no longer collect the pay- 
ment. This is because there is enough time in twenty-five 
years for her to do favors and give to others, thereby spending 
the resources of the orphans, until what she has spent equals 
the value of her marriage contract. This is the statement of 
Rabbi Meir, who said it in the name of Rabban Shimon 
ben Gamliel. 


And the Rabbis say the opposite: As long as she is residing 
in the house of her husband" she may always collect pay- 
ment of her marriage contract, since during this time the 
heirs are caring for her and she is therefore embarrassed to sue 
them for payment of her marriage contract. However, as long 
as she is in the house of her father" she may collect payment 
of her marriage contract until twenty-five years later, and if 
by then she has not sued for it, it is assumed that she has 
waived her rights to it. 


If she died, her heirs mention her marriage contract" up 
until twenty-five years later." 


G E M ARA The mishna stated that according to 


Rabbi Meir, over a period of twenty- 
five years a woman will spend a sum equal to her marriage 
contract from the resources of the orphans. Abaye said to Rav 
Yosef: Is it true that the poorest woman among the Jewish 
people, whose marriage contract is of minimal value, will not 
spend this amount until twenty-five years have passed, and 
Marta bat Baitos,” who was very wealthy and whose marriage 
contract was worth a huge sum, will also spend a sum equal 
to her marriage contract within twenty-five years? 


He said to him: According to the camel is the load, i.e., a 
wealthy woman, whose marriage contract is of greater value, 
will spend more money over a particular period of time than 
a poor woman, whose marriage contract is of lesser value. 


Marta bat Baitos — pina na xa: Marta bat Baitos was one 
of the wealthiest women in Jerusalem. She was so affluent that 
her name is used as an example to describe great wealth. It is 
possible that she was one of the members of the Baitos family, 
which was counted among the families of High Priests (Pesahim 


PERSONALITIES 


57a). After she was widowed she married Yehoshua ben Gamla, 
and her prosperity and influence ensured his appointment as 
High Priest. It seems that she lived until the days of the destruc- 
tion of the Temple, as it is told that despite her wealth she died 
of starvation (Gittin 56a). 
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A dilemma was raised before the Sages: According to Rabbi 
Meir, the amount of benefit she gains is determined by the years 
that have passed. If so, what is the halakha with regard to whether 
she divides" the value of her marriage contract in accordance with 
the number of years that have gone by, such that if some of the 
twenty-five years passed, she forfeits the proportionate value of 
her marriage contract? No answer was found for this dilemma, and 
the Gemara concludes: The dilemma shall stand unresolved. 


§ We learned in the mishna: And the Rabbis say: As long as she 
is in her husband’s house she may collect payment ofher marriage 
contract at any time, but while she is in her father’s house she may 
collect it only within twenty-five years. Abaye said to Rav Yosef: 
If she came before the setting of the sun at the end of the twenty- 
five-year period, she collects payment of her marriage contract, 
but if she came after the setting of the sun she may not collect 
it? In that slight period of time did she waive her rights to the 
payment of her marriage contract? 


He said to him: Yes. All the measures of the Sages that prescribe 
specific parameters or sizes are such that if one oversteps the fixed 
limits, he has not accomplished anything as far as the halakha is 
considered. Consequently, in a ritual bath containing forty se‘a® of 
water, one may immerse and become ritually pure. However, in a 
ritual bath containing forty sea less one kortov, a small amount, 
he is unable to immerse therein and become ritually pure. 


Rav Yehuda said that Rav said: Rabbi Yishmael, son of Rabbi 
Yosei, testified before Rabbi Yehuda HaNasi and said in the 
name of his father, Rabbi Yosei: They taught all of the above only 
in a case where she does not have a marriage contract in her 
possession, such as in a locale where the custom is not to write 
a marriage contract, but in a situation where she does have a 
marriage contract" in her possession, she may collect payment 
of her marriage contract forever. And Rabbi Elazar said: Even 
if she has a marriage contract in her possession, she still collects 
payment of her marriage contract only within twenty-five years 
after the death of her husband. 


Rav Sheshet raised an objection against the opinion of Rabbi 
Yishmael, son of Rabbi Yosei, based upon the Tosefta (Ketubot 
12:3): A creditor may collect the money he is owed even after a 
long time has passed without his having mentioned the debt." The 
Gemara clarifies: What are the circumstances? If he does not 
hold the document that records the debt, with what is he collect- 
ing the debt? Rather, it must be that he does hold the document. 
It can be inferred that even so, it is specifically a creditor, who it 
could be assumed is not one to have forgiven his debt, who may 
continue to collect the debt after a long period of time. But a 
widow is presumed to have waived her rights to the payment of 
her marriage contract even if she has the marriage contract in her 
possession. This conclusion contradicts the statement of Rabbi 
Yishmael, son of Rabbi Yosei. 


She does have a marriage contract, etc. -^31 8%? TIN WH: A 
widow who is in possession of her marriage contract may swear 
that she has not yet collected payment for it, and she may then 
collect payment. This applies even many years after the death 
of her husband, in accordance with the opinion of Rabbi Yosei 
(Rambam Sefer Nashim, Hilkhot Ishut 16:21; Shulhan Arukh, Even 


HaEzer 101:1). 


A creditor may collect even after a long time has passed with- 
out his having mentioned the debt - mama xbw naia sin bya: 


HALAKHA 


If a creditor produces an authenticated promissory note, the 
debtor must pay his debt even if years have passed since he took 
the loan and the creditor has not sued him for payment in the 
interval. It is assumed that the creditor has not forgiven the debt, 
as stated in the baraita of the Gemara. The same is true even if 
the creditor is not in possession of the promissory note, as long 
as the debtor admits to owing the money, in accordance with the 
opinion of Rav Sheshet. Even if it was heard that the creditor has 
despaired of ever retrieving his money, the debtor is required to 
pay (Maharik; Shulhan Arukh, Hoshen Mishpat 98:1). 


NOTES 


What is the halakha with regard to whether she 
divides - www qa: Many commentaries argue that 
if the reason for Rabbi Meir’s opinion is that after twenty- 
five years she spends the equivalent of her marriage 
contract through the favors she performs for others, 
then obviously she should lose a proportionate amoun 
of her marriage contract for each of those years. Jalmidei 
Rabbeinu Yona, cited in Shita Mekubbetzet, explain tha 
even according to Rabbi Meir it is not taken for granted 
that she spent the value of her entire marriage contract. 
Rather, since she may have spent that full amount, she 
forgives the value of the marriage contract that she has 
not yet spent. The Rid explains that one could argue tha 
only after twenty-five years have passed, by which time 
she has spent a sum equivalent to her entire marriage 
contract, does she lose the right to demand payment. 
Before that time, since she can certainly demand pay- 
ment of part of her marriage contract, she may demand 
payment of the entire marriage contract. 


BACKGROUND 

Forty se‘a - AXD DYI: Forty sea is the minimum 
quantity of water necessary for a ritual bath. It is the 
equivalent of eighty hin or 5,760 egg-bulks. The 
forty-se’a measure serves as the basis for all modern 
calculations of the various measures of volume, since 
the Talmud states that the dimensions of a ritual bath 
must be at least three cubits by one cubit by one cubit, 
which holds the volume of forty se‘a. According to Rabbi 
Hayyim Nae, the quantity of forty sea is equivalent to 
332 £ of water, and according to the Hazon Ish, 573 £. 


Remains of small ritual bath at Masada 
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NOTES 

A divorcée is like a creditor — bya KTI TON 
aim: The Rivan writes that there are two reasons why 
a divorcée would presumably not waive her rights to 
claim payment of her marriage contract. First, since a 
divorcée generally leaves the home of her husband 
with animosity, she has no reason to forgive the debt. 
Second, since she is not supported by her husband 
after the divorce and does not gain any benefit from 
his property, she has no reason to forfeit her rights. 


HALAKHA 

A divorcée is like a creditor - ain byas NOT TW: 
A divorcée is never assumed to have waived her rights 
to collect payment for her marriage contract, even after 
many years have passed, in accordance with the opin- 
ion of Rabbi Ela and the explanation of Rashi that she 
certainly has not renounced her claims (Shulhan Arukh, 
Even HaEzer 101:4). 


If she demanded payment of her marriage con- 
tract — Anand Avan: If a widow demands payment 
of her marriage contract within twenty-five years of 
her husband's death, she thereby reserves the right to 
collect payment for another twenty-five years. Every 
time she makes mention of her marriage contract and 
explains that her keeping silent should not be con- 
strued as a renunciation of her claims, it is as though she 
sued for it (Ran). This is in accordance with the opinion 
of Rav Nahman bar Yitzhak (Rambam, Sefer Nashim, 
Hilkhot Ishut 16:23; Shulhan Arukh, Even HaEzer 101:1). 
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The Gemara states that Rav Sheshet raised the objection and he 
resolved it: Actually, the case in the Tosefta is where the creditor 
does not hold a document that records the debt, and the reason 
he may collect the debt is because here we are dealing with a 
case where the debtor admits that he owes the creditor money. 
Consequently, it cannot be proven from this case that a widow 
who has a marriage contract in her possession is unable to collect 
its payment. 


The Gemara asks: But didn’t Rabbi Ela say: The Sages teach in 
a baraita: A divorcée is like a creditor" and may collect her 
marriage contract after a long period of time even if she has not 
made mention of it during the course of that time? The Gemara 
clarifies: What are the circumstances? If she does not hold a 
marriage contract in her possession, with what is she collecting 
payment? Rather, is it not that she holds a marriage contract in 
her possession, and it is a divorcée who may collect under these 
circumstances, as she is not one who could be assumed to have 
waived the rights to the payment owed to her, as she does not 
maintain a relationship with the family that would prompt her 
to waive the rights to her claims? But a widow is likely to waive 
the rights to her claim, even though she is in possession of a 
contract. 


The Gemara answers: Here too, the case is one where the debtor, 
i.e., the husband, admits to owing the divorcée payment for 
her marriage contract, although she does not have the marriage 
contract in her possession. 


Rav Nahman bar Yitzhak said: Rav Yehuda bar Kaza teaches in 
a baraita of the school of bar Kaza: If the widow demanded 
payment of her marriage contract," 


it is as though she is at the beginning of her period of widow- 
hood, and she has another twenty-five years from that point dur- 
ing which she may demand payment of her marriage contract. 
And if she has a marriage contract in her possession, she may 
collect payment of her marriage contract forever. 


The Gemara relates that Rav Nahman, son of Rav Hisda, sent the 
following message to Rav Nahman bar Ya’akov: Our teacher, 
instruct us. Does the dispute between Rabbi Meir and the Rabbis 
apply in a case where she has a marriage contract in her posses- 
sion, or does it apply only in a case where she does not have a 
marriage contract in her possession? And in accordance with 
the statement of whom is the halakha decided? 


Rav Nahman bar Ya’akov sent back this answer to him: When she 
does not have a marriage contract in her possession, there is 
a dispute, but in a case where she has a marriage contract in 
her possession, all agree that she may collect payment of her 
marriage contract forever. And in a case where there is a dispute, 
the halakha is in accordance with the statement of the Rabbis. 


When Rav Dimi came from Eretz Yisrael to Babylonia, he cited 
a dispute: Rabbi Shimon ben Pazi said that Rabbi Yehoshua ben 
Levi said in the name of bar Kappara: They taught that a widow 
is presumed to have waived her rights to payment of her marriage 
contract after twenty-five years only with regard to one hundred 
dinars or two hundred dinars, which constitute the principal 
payment of the marriage contract. However, she still has the 
right to demand payment of the additional sum recorded in the 
marriage contract. 
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And Rabbi Abbahu said that Rabbi Yohanan said: She does 
not have the right to demand payment even of the additional 
sum" recorded in the marriage contract, as Rabbi Aivu said that 
Rabbi Yannai said: The stipulation of an additional sum in 
the marriage contract is like the principal sum of the marriage 
contract. Consequently, if she waived her rights to the principal 
sum of the marriage contract, she has waived her rights to the 
additional sum as well. 


It was also stated that other amora’im debated this matter: Rabbi 
Abba said that Rav Huna said that Rav said: They taught that 
she is considered as having waived her rights to payment of her 
marriage contract only with regard to the principal payment of 
one hundred or two hundred dinars, but she still has the right 
to demand payment of the additional sum recorded in the 
marriage contract. 


Rabbi Abba said to Rav Huna: Did Rav really say so? Rav Huna 
said to Rabbi Abba: Did you say that in order to silence me, 
because you disagree with this ruling? Or did you say that because 
youare so satisfied with this ruling that you would like to give me 
wine to drink? Rabbi Abba said to him: I said that in order to 
silence you. This indicates that Rabbi Abba disagrees with Rav 
and accepts the opinion of Rabbi Yohanan on this issue. 


§ The Gemara relates that the mother-in-law of Rav Hiyya 
Arikha, so named because of his height, as the word arikha liter- 
ally means long, was also the wife of his brother, and she was a 
widow who resided in the house of her father, and Rav Hiyya 
sustained her for twenty-five years in the house of her father, 
from his brother’s estate. 


At the end of the twenty-five years, she said to him: Give me my 
sustenance. He said to her: You do not have the right to continue 
to demand sustenance. She said to him: In that case, give me the 
payment of my marriage contract. He said to her: After twenty- 
five years, you have no right to demand sustenance and you have 
no right to demand payment of your marriage contract. 


She summoned him for judgment before Rabba bar Sheila. He 
said to Rav Hiyya Arikha: Tell me, then, what was the essence 
of the case? Rav Hiyya Arikha said to him: I sustained her for 
twenty-five years in the house of her father, and I swear by the 
life of the Master, i.e., by your life, that I delivered her sustenance 
to her regularly on my own shoulders. 


Rabba bar Sheila said to him: What is the reason that the Sages 
said that as long as the widow is in the house of her husband, 
she may always collect payment of her marriage contract? It is 
because we say that it is due to embarrassment that she did not 
demand payment of her marriage contract, because she is in her 
husband’s house and his heirs are treating her well. Here too, in 
this case, it is due to embarrassment" that she did not demand 
payment of her marriage contract, as you treated her with great 
respect despite the fact that she was living in her father’s house. 
Therefore, go and give her the payment of her marriage contract. 


HALAKHA 


She does not have the right to demand payment even of the 
additional sum — ay px napin box: If a widow loses the right 


to demand payment of her marriage contract because twenty- 
five years have gone by and she has not demanded its payment, 
she loses her right to the additional sum stipulated in the con- 


tract, in addition to the required one hundred or two hundred 
dinars. The halakha is in accordance with Rabbi Yohanan, as there 
is a policy that the halakha follows the opinion of Rabbi Yohanan 
in his disputes with Rav. Although this halakha is not written 
explicitly in the Rambam or Shulhan Arukh, the commentaries 
on these works argue that it is implicit in their formulation of the 
halakha that a widow loses her right to demand payment of her 


wedding contract (Maggid Mishne and Kesef Mishne on Rambam 
Sefer Nashim, Hilkhot Ishut 16:22; Helkat Mehokek and Beit Shmuel 
on Shulhan Arukh, Even HaEzer 101:3). 


Due to embarrassment — K303 own: If the husband's heir 
personally delivers sustenance to the widow in her father's house, 
she is able to sue for payment of her marriage contract even 
after twenty-five years. This is because it is assumed that she 
did not sue during that time, not because she had forgiven the 
debt but because she was embarrassed to sue the heir, who was 
treating her with great respect. This ruling is in accordance with 
the opinion of Rabba bar Sheila (Rambam Sefer Nashim, Hilkhot 
Ishut 16:24; Shulhan Arukh, Even HaEzer 101:2). 
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NOTES 


Authorization — XA31T%: When a court rules in favor of 
a claimant in a monetary case and the debtor refuses to 
pay his debt, the court writes a document authorizing the 
claimant to seize property in payment of the debt. Once 
property has been located that the claimant wishes to 
seize, the court assesses the value of the property. The 
court then makes an announcement publicizing the 
sale of the property in order to determine if there is a 
buyer willing to pay more than the value at which it had 
been assessed. Following the announcement period, the 
property is either sold or given to the claimant. There is 
a dispute among the amora’im as to the claimant's right 
o the property before it actually enters his possession 
(Bava Metzia 35b): Rabba holds that the claimant attains 
he right to the produce grown in the field from the time 
he document of authorization was written, whereas Rava 
holds that he attains this right only from the end of the 
announcement period. Josafot discuss the correct text of 
he Gemara here in light of this debate. 


HALAKHA 


He saw that it was not written in it: And it is known to 
us, etc, — ID) KIY TANW ma sing mya NYT A: When 
a document is written authorizing a creditor to seize the 
property of orphans, whether adults or minors, it must 
include the clause: We acknowledge that these proper- 
ties belonged to so-and-so, the deceased. If this clause is 
not included in the document, it is invalid. Consequently, 
the creditor does not attain the rights to produce that 
was grown in the field prior to his repossession of the 
property (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
12:9; Shulhan Arukh, Hoshen Mishpat 109:2). 


From when does one who seizes property attain rights 
to the produce - niva qua boi sma: If the court 
authorizes a claimant to seize property from his debtor, 
the claimant attains the rights to the field's produce from 
the end of the announcement period of the authorization 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 22:12; 
Shulhan Arukh, Hoshen Mishpat 98:9). 


An error written into the authorization - xmyv 
KAJTNA: If there was an error in the document of autho- 
rization, the claimant does not attain rights to produce 
that was grown in the field prior to his repossession of the 
field, in accordance with the opinion of Rava (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 12:9; Shulhan Arukh, 
Hoshen Mishpat 109:2). 
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Rav Hiyya Arikha did not heed the ruling of Rabba bar Sheila and 
did not give her the payment of her marriage contract. Rabba bar 
Sheila wrote an authorization’ for her to seize his property in 
payment of the debt. Rav Hiyya Arikha came before Rava, and 
he said to him: Let the Master see how Rabba bar Sheila has 
judged me. Rava said to him: He has judged you well. 


The woman said to Rava: If so, he should go and return to me the 

produce that has grown on the property that I have a right to 

receive as payment, from that day that I received authorization to 

seize his property until today. He said to her: Show me your 
document of authorization. He saw that it was not written in it: 
And it is known to us" that these properties are from the estate 

of the deceased. Rava said to her: The authorization is not writ- 
ten well. Consequently, the property is not considered as though 

it were yours from the time that the authorization was written, and 

you do not have a right to the produce. 


She said to him: Let the authorization go, i.e., even if I have no 

right to the produce that grew from the time the authorization was 

written, I should have the right to take the produce that grew from 

the time when the days of announcement were completed, after 

the court assessed the value of the property, until now." He said 

to her: This applies only in a case where there was no error writ- 
ten into the authorization, but where there was an error written 

into the authorization," we have no right to collect the debt with 

it. You therefore have no rights to any of the produce. 


She said to him: But wasn’t it you, Master, who said that omis- 
sion of the guarantee of the sale from the document is a scribal 
error, and it is considered as though the guarantee were written in 
the document? Here too, say that the omission of the above clause 
is regarded as a scribal error and is considered as though it were 
written in the authorization. 


Rava said to her: In this case, it cannot be said that the clause 
was meant to be included in the document and it was left out due 
to a scribal error, because in this case even Rabba bar Sheila 
erred and thought that the clause should not be included. Initially, 
Rabba bar Sheila thought as follows: Since these properties that 
always belonged to Rav Hiyya Arikha and those properties that 
had belonged to his deceased brother are all his, i.e., Rav Hiyya 
Arikha’s, as he inherited his brother’s property, what difference 
does it make to me if she collects from these properties, and what 
difference does it make to me if she collects from those properties? 
Although only the property of her deceased husband is liened for 
the payment of her marriage contract, it should not really matter 
whether she collects from this property or from other property 
belonging to the heir. 


Rava continues: But that is not so. Sometimes the widow will 
go and improve the property of the heir, thinking that she will 
receive her payment from it, and the property of her deceased 
husband will depreciate due to neglect on the part of the heir, who 
knows that it is this property that is liened to ensure payment of 
the widow’s marriage contract. And eventually, the heir will say to 
her: Take your property, i.e. the property that belonged to your 
husband, and give me my property. And people will come to 
cast aspersion on the court as not being concerned for the welfare 
of the woman, who will be left with the depreciated property. 
Consequently, the document of authorization to seize property 
must specify exactly which property belonged to the widow's 
deceased husband, which she is entitled to collect. Since Rabba 
bar Sheila erred and did not write this specification, the document 
of authorization he wrote was useless. 
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The chapter began with a discussion of one who promises to support his wife’s 
daughter from another marriage. The Gemara established that such a guarantee is 
treated like a gift that one is contractually obligated to give, and it is unrelated to the 
marital agreements between the husband and the mother of the girl. Consequently, 
even if the marriage to the girl’s mother is terminated, the guarantee to her daughter 
remains binding. 


With regard to the living quarters of a widow, it was established that a widow con- 
tinues to reside in the residence of her husband, where she enjoys all of the amenities 
she had during the lifetime of her husband. The rights of a widow to her husband’s 
residence are limited to the specific home in which they resided together. If he did 
not own a home or if it was destroyed, the heirs are obligated to find her a place to live 
but are not obligated to bring her into their own home. If the widow simply prefers 
to return to her father’s home, the heirs may calculate the cost of her sustenance 
according to what it would have been had she been living as a member of their 
household, if the cost would be less under those circumstances. However, if she has 
legitimate reasons for wishing to return to her father’s home, they may not make 
that deduction. 


A widow who dwells in her father’s home may claim payment of her marriage 
contract within twenty-five years of her husband's death. If she did not claim the 
payment within that time, it is assumed that she has decided to forgo her rights to 
her marriage contract. However, if she continues to reside in her husband’s home, 
she may demand payment of her marriage contract even after more than twenty-five 
years have passed. 


The chapter also related various incidents that occurred prior to and following the 
death of Rabbi Yehuda HaNasi, including the instructions he gave immediately 
before his passing. 


Summary of 
Perek XII 
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This chapter completes the discussion of several halakhot involving the obligations 
of a marriage contract. In addition, as the chapter mentions a dispute between Sages 
of the Second Temple period, it proceeds to analyze other disagreements between 
those Sages on matters unrelated to the topic of the tractate. 


One issue debated here is the case of a man who went overseas and left his wife 
without sustenance. If the woman comes to the court to claim her sustenance from 
her absent husband’s estate, the court must determine that he did not in fact leave 
her money for this purpose, in which case she would be unlawfully claiming part of 
his property. Another question that arises in this situation concerns a third party 
who willingly pays for her sustenance. To what extent is the husband legally bound 
to repay the donor for his expenses upon his return? 


Another issue involving marriage is a couple’s place of residence. Under what circum- 
stances can one spouse force the other to relocate? Yet another matter discussed in 
this chapter is the money for the payment of a marriage contract. In a case where 
the precise currency of this sum was not specified in the marriage contact, it must 
be determined whether the husband must pay in the currency of the place where the 
contract was written or the location where payment is made. 


Among the other disputes mentioned in this chapter, only two are related to the 
topics of the tractate. One is the case of a man who died and left behind only a 
small estate that is not sufficient both to provide a livelihood for his daughters, in 
accordance with the conditions of the marriage contract, and to provide for his sons. 
Does the obligation toward the daughters take precedence over the claim of the legal 
heirs, the sons? The second case concerns a father-in-law who does not pay the dowry 
he promised. The Sages dispute whether the groom may delay the marriage as a result. 


The other disputes recorded in this chapter involve various forms of imperfect admis- 
sions. The general question is whether conclusions may be drawn from indirect 
proofs, even when they can be explained away in other ways. The cases discussed 
include one who issues a partial admission of a different type from that claimed, but 
which is connected to the claim, e.g., he admits that he owes the container of the 
claimed item; one who claims that certain property definitely belongs to him but 
he is unable to sue a particular person for it, e.g., a lost path that ran through several 
fields; and one who performed an action or testified to a matter that apparently 
negates his own claim, e.g., if he signed as a witness to a contract that described a 
field as belonging to someone else but that he would later claim as his own. 


Introduction to 
Perek XIII 
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MI S HNA There were two prominent judges who 


issued decrees in Jerusalem,’ Admon 
and Hanan ben Avishalom. Hanan states two matters about 
which the Sages disagreed; Admon states seven. The mishna 
elaborates: With regard to the case of one who went overseas 
and his wife is demanding sustenance, claiming that her hus- 
band left her without funds and she is seeking a ruling that would 
provide for her from her husband's property, Hanan says: 


She takes an oath at the end of their marriage, i.e., when she 
learns that her husband died. The oath is to the effect that he did 
not leave her any funds when he departed overseas, as she is 
claiming full payment of her marriage contract. And she does not 
take an oath at the outset of his trip overseas, when she demands 
support soon after his departure. The sons of High Priests’ dis- 
agreed with Hanan’s opinion and said: She takes an oath both 
at the outset" and at the end. Rabbi Dosa ben Harkinas said: 
The halakha is in accordance with their statement, i.e., that of 
the sons of the High Priests. Rabban Yohanan ben Zakkai said 
that Hanan spoke well: She takes an oath only at the end. 


GE M ARA The mishna states that there were two 


judges who issued decrees [ gezeirot] in 
Jerusalem. And the Gemara raises a contradiction from the 
following baraita: There were three judges who adjudicated 
cases of theft [gezeilot] in Jerusalem: Admon ben Gaddai, 
Hanan the Egyptian, and Hanan ben Avishalom. The fact that 
the baraita mentions three judges is difficult, as the mishna 
includes only two; and the fact that the judges are described in 
the mishna as those who issue decrees is also difficult as they are 
described in the baraita as judges who adjudicate cases of theft. 


The Gemara continues: Granted, the contradiction between the 
statement that there were three judges and the statement that 
there were two is not difficult, as those who are important to 
him" the tanna teaches in the mishna, and those who are not 
important to him the tanna does not teach in the mishna. 
Although there were other judges, the tanna mentioned only 
those pertinent to the topic at hand. However, the contradiction 
between the ruling that refers to decrees and the ruling that refers 


to theft is difficult. 


Rav Nahman bar Yitzhak said: There is no contradiction, as they 
would issue decrees" concerning matters of theft, as it is taught 
in a baraita: With regard to an animal that severed a young plant 
in the field of another, Rabbi Yosei says that those who issue 
decrees in Jerusalem said: For a plant one year old, the animal’s 
owner must pay two silver pieces; for a plant two years old, he 
pays four silver pieces. 


The Gemara raises a contradiction between the baraita cited 
above and another baraita: There were three prominent judges 
who issued decrees in Jerusalem: Admon, Hanan, and Nahum. 
In the previous baraita, Nahum was not listed. Rav Pappa said: 
Whois the tanna who taught that the third judge was Nahum? It 
is Rabbi Natan, as it is taught in a baraita that Rabbi Natan says: 
Nahum HaMadi was also among those who would issue decrees 
in Jerusalem, but the Sages did not agree with his opinion. 
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BACKGROUND 


There were two prominent judges who issued 
decrees in Jerusalem - owwa PI NB IT IW: 
Prior to the destruction of the Second Temple, there 
were many Jewish courts, study halls, and synagogues 
in Jerusalem, with many rabbis, teachers, and Sages. 
Among the judges who served at that time, only a 
small number had the authority to enact decrees and 
establish permanent public edicts in such matters as 
robbery or damages. 


BACKGROUND 

Sons of High Priests — ding DvD a: In the last 
days of the Second Temple the position of High Priest 
was no longer hereditary but was given to certain 
families of priests. At times the position of the High 
Priest was sullied due to the presentation of bribes 
to the authorities or other unsavory tactics. During 
the dynasty of Herod the position of the High Priest 
was apparently granted to a small number of families 
who divided among themselves the various functions 
of the Temple (see Pesahim 57a). For this reason there 
was a group called the sons of High Priests, who dealt 
with halakhic matters, perhaps in the framework of a 
court for priests. 


NOTES 


She takes an oath at the outset, etc. — nnna yawn 
^a: Rashi and most authorities explain that the phrase: 
At the outset, refers to when she initially comes to seek 
her sustenance after her husband departs. She must 
swear that her husband did not leave her any funds 
with which she can support herself. The phrase: In the 
end, refers to when she comes to claim her marriage 
contract upon hearing of her husband's death. Others 
maintain that the phrase: In the end, means when 
the husband returns from abroad and claims that he 
did leave funds for her (Rambam’s Commentary on 
the Mishna). 


Those who are important to him — mh DNT: Some 
explain that the mishna lists only the most important 
judges, whereas the baraita is not particular in this 
regard and lists them all (Rivan). Others add that the 
baraita lists Hanan the Egyptian prior to Hanan ben 
Avishalom because Hanan the Egyptian had a more 
prestigious lineage, although Hanan ben Avishalom 
was the greater Torah scholar; this is similar to the order 
of Sages in Yevamot 16a (Tosafot). Alternatively, the 
mishna listed only those judges whose opinions were 
disputed by other Sages (Rabbeinu Tam in Tosafot). 


Issue decrees, etc. — 131 nit pnis: Rashi explains that 
they would fine thieves. Others maintain that this does 
not necessarily refer to fines. Rather, the judges would 
establish fixed rates for various items so that it would 
not be necessary to estimate their value each time 
anew (Ritva). Yet others suggest that the judges would 
sometimes impose fines on thieves of more than the 
amount they stole, to deter them from wrongdoing 
(Talmid HaRashba, cited in Shita Mekubbetzet). In the 
Jerusalem Talmud it is explained that these judges 
were appointed to deal solely with cases of theft. Since 
there were relatively few cases of theft at that time, a 
small number of judges was more than enough to 
handle the caseload (Rabbeinu Yehonatan). 
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HALAKHA 

Those who issue decrees, etc. — ^3) niga Nia: 
Those who amended the texts of scrolls and judges 
who presided over cases of theft in Jerusalem 
would draw their salary from the collection of the 
Temple treasury chamber. The Rambam states that 
heir salary was ninety maneh, or 9,000 dinars per 
year; his statement is probably based on a different 
version of the Gemara. If that sum was insufficient 
or their needs they would be paid more, to enable 
hem to support their household, regardless of 
heir protests. The halakha is in accordance with 
he opinion of Rav Yehuda. This halakha served 
as a model for later generations, as various com- 
munities would establish a collection box from 
which the members of the court would receive 
their salaries. Money is collected and distributed for 
this purpose either in advance, at the beginning of 
the year, or afterward, at the end of the year. Some 
commentaries claim that it is better for the money 
to be collected at the start of the year so that the 
judges should not feel the need to flatter or favor 
anyone (Rambam Sefer Zemanim, Hilkhot Shekalim 
4:7; Shulhan Arukh, Hoshen Mishpat 9:3). 


And you shall take no bribe - npn x IM: It is 
prohibited for a judge to take a bribe. This applies 
even if it was given to him as an encouragement 
to acquit the innocent and convict the guilty. One 
who takes the bribe violates a prohibition and is 
also in the category of “Cursed be he who takes a 
bribe” (Deuteronomy 27:25). Furthermore, he must 
return the bribe (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 23:1). 


PERSONALITIES 


Karna — Xp: This Sage, who was from the first 
generation of Babylonian amora’im, is sometimes 
referred to as Rav Karna. Together with his col- 
league Shmuel, he welcomed Rav when he came 
to Babylonia. The Gemara in Sanhedrin (17b) states 
that the phrase: Judges of the exile, refers to Karna, 
who served as a judge in Neharde’a. He edited a 
special collection of baraitot named after him: Torts 
of the academy of Karna. As stated here, Karna was 
employed as a wine taster. 


LANGUAGE 

Istera — x PAD: From the Greek, otatnp, stater, a 
Greek coin. When these coins were made of gold, 
they were called Tyrian money and were equal in 
value to a sela, or four dinars. When they were made 
of copper, they were called money of the state and 
were worth one-eighth of the value of the large 
coins, or a half-dinar. 
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The Gemara asks: And were there no more judges? Didn’t Rabbi 
Pinehas say that Rabbi Oshaya said: There were 394 courts in 
Jerusalem, and a comparable number of synagogues, and a 
comparable number of study halls, and a comparable number 
of houses of teachers of schoolchildren. The Gemara answers: 
There were many judges, but when we say that there were a small 
number, it is specifically concerning those who issue decrees that 
we say so. 


§ Rav Yehuda said that Rav Asi said: Those who issue decrees" 
in Jerusalem would take their wages, ninety-nine maneh, equal 
to 9,900 dinars per year, from the collection of the Temple treasury 
chamber." If they did not wish to do so, one adds to their wages. 
The Gemara asks: What is the meaning of the phrase: If they did 
not wish to do so? Does this mean that if they desired higher wages, 
they were paid more? Is that to say that we are dealing with wicked 
people who demand wages beyond what they need? Rather, on the 
contrary, Rav Asi said that if their wages were insufficient for their 
needs, then even if they did not wish to receive higher wages, one 
adds to their wages so that they may devote themselves to their 
communal service. 


The Gemara relates: The Sage Karna’ would take an istera," a small 
coin, from the innocent party, and an istera from the guilty party, 
i.e., he would charge both parties that came to him for judgment, 
and then he would judge their case. The Gemara asks: But how 
could he do so? Isn’t it written: “And you shall take no bribe” 
(Exodus 23:8), which indicates that a judge may not take money 
from either of the two litigants? 


And if you say that this prohibition against taking a bribe applies 
only when a judge does not take from both parties, as there is a 
concern that perhaps he may come to pervert the judgment in 
favor of the party that gave him the bribe, whereas in the case of 
Karna, since he took from both" parties he will not come to per- 
vert the judgment, who says that the verse is referring only to those 
circumstances? Is it permitted to take a bribe even in a case when 
one will not pervert the judgment? 


But isn’t it taught in a baraita: “And you shall take no bribe” 
(Exodus 23:8);" what is the meaning when the verse states this? 
If it comes to teach that one should not acquit the guilty and 
one should not convict the innocent due to a bribe, it is already 
stated: “You shall not wrest judgment” (Deuteronomy 16:19). 
Rather, this verse teaches that even if the purpose of the bribe is 
to ensure that one acquit the innocent and convict the guilty, 
the Torah nevertheless says: “And you shall take no bribe.” This 
indicates that it is prohibited for a judge to receive anything from 
the litigants, even if there is no concern at all that justice will be 
perverted. 


From the collection of the chamber — mawy manm: The phrase: 
The collection of the chamber, refers to the money first set aside 
from shekels donated to the Temple each year. In tractate Shekalim 
of the Jerusalem Talmud it is stated that salaries would be taken 
from the money left in the Temple treasury, i.e., from coins that 
were not set aside from the collection, a fund that was generally 
used for those requirements of the city that were not connected 


to the Temple service. 


He took from both - wama pw: 
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any later authorities ask: If 
it is prohibited to take a bribe because it prevents a judge from 
maintaining an impartial stance, why is it prohibited to take a bribe 


NOTES 


from both sides (Sma)? One answer is that once a bribe has been 
accepted, even if the judge rules against the guilty party, he will 
not be as strict with him as required (Ayyelet Ahavim). Others cite a 
mishna in relation to this: When the litigants stand before you for 
judgment, let them be in your eyes as wicked (Avot 1:8). This means 
that a judge should suspect the litigants of lying and investigate the 
matter thoroughly. However, once a bribe has traded hands, it is no 
longer possible to view the litigants in this light and therefore he will 
fail to examine the issue carefully (Likkutei Hever ben Hayyim). Others 
explain similarly that as both of the litigants give him a bribe, he will 
waver back and forth between them and his eventual decision will 
not reflect the halakha accurately (Meiri). 
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The Gemara answers: This applies only when one takes the 

money in the form ofa bribe, even if he does not intend to pervert 

the judgment, whereas Karna took the money in the form of a 

salary, not a bribe. The Gemara asks: But is it permitted to take 

money from litigants in the form of a salary? Didn’t we learn in 

a mishna (Kiddushin 58b): With regard to one who takes a salary 
to judge" cases, his judgments are void? The Gemara answers: 
This applies only when he took money as his compensation for 
judging the case, whereas Karna accepted the money as compen- 
sation for unemployment, i.e., as he could not engage in his usual 

work while dealing with the case, he would take compensation for 
this unemployment. 


The Gemara asks: And is it permitted to take money as com- 
pensation for unemployment? Isn't it taught in a baraita: Ugly 
is the judge who takes a salary to judge cases; however, his 
judgments are valid judgments? The Gemara clarifies: What are 
the circumstances of this baraita? If we say that it is referring to 
one who accepted money as his compensation for judging, are 
his judgments valid judgments? But didn’t we learn in a mishna 
(Kiddushin 58b): With regard to one who takes a salary to judge" 
cases, his judgments are void? Rather, it must certainly be refer- 
ring to a situation where he takes money as compensation for 
unemployment, and yet the baraita teaches: Ugly is the judge. 


The Gemara answers: This statement that the judge is ugly applies 

only when the fact that he is taking a salary for his unemployment 

is not evident, as he was not engaged in some other type of work 
at the time. Karna, however, would take money for his unemploy- 
ment when it was evident that he was taking time off work to judge 

the case, as he was examining his wine stores [ambara]! to see 

which casks would last and which were going sour, and they would 

pay him one dinar as a salary. Consequently, when Karna paused 

from his work to deal with a case, it was clear that he was losing 

money. 


This resembles an incident involving Rav Huna. When people 
would come for judgment before him, he would say to them: As 
I am unable to take time off from my work, give me a man who 
can draw water for me, to irrigate the fields in my place, and I will 
judge your case. 


Rabbi Abbahu said: Come and see how blind are the eyes of 
those who accept bribes, and how they ruin themselves. If a 
person has pain in his eyes, he gives a doctor money, and 
even then it is uncertain whether he will be healed or whether 
he will not be healed. And yet those judges take the value of a 
peruta, a small amount of money as a bribe, and actively blind 
their eyes, as it is stated: “For a bribe blinds those who have 
sight” (Exodus 23:8). 


The Sages taught: “For a bribe blinds the eyes of the wise” (Deu- 
teronomy 16:19); a fortiori it will certainly blind the eyes of fools. 

“And perverts the words of the righteous” (Deuteronomy 16:19); 
a fortiori it will certainly pervert the statements of the wicked. The 
Gemara asks: Are fools and the wicked suitable for judgment, i.e., 
to be appointed as judges? Rather, this is what the tanna of the 
baraita said: “For a bribe blinds the eyes of the wise”; even ifhe 
were very wise but he took a bribe, he will not leave this world 
without suffering blindness of the heart, i.e., he will eventually 
turn foolish. “And perverts the words of the righteous”; 


One who takes a salary to judge — 


pad saw oian: With regard 


HALAKHA 
to his paid job. Furthermore, he has to receive this compensation 


to a judge who takes a salary, all of his decisions are void, apart 
from those concerning which it is known that he did not receive 
payment. However, if the judge receives compensation for his 


time and not for judging the case, i.e wages for his unemploy- 


ment, it is permitted. This is true only when it is clear to all that 
the salary is for the time that he would have otherwise devoted 


from both litigants. However, if it is not evident that the salary 
is for his unemployment, e.g., if he does not have another job 
and argues that he should be paid in case he misses the chance 
of a job or a business opportunity, this is prohibited (Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 23:5; Shulhan Arukh, Hoshen 
Mishpat 9:5). 


NOTES 

One who takes a salary to judge - py spy pia: The 
prohibition against a judge accepting a salary for judg- 
ing cases is based on the idea that just as God gave the 
Torah without receiving anything in exchange, so too, 
it is prohibited for Torah scholars to accept compensa- 
tion for the Torah they teach and the judgments they 
issue (see 106a). 


LANGUAGE 


Wine stores [ambara] - sara: From the middle 
Persian anbar, meaning silo, a place for storing food. 
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NOTES 

If a judge is like a king - toad prt matt ox: This 
can mean that a judge is like a king in that he is not 
dependent on others for money, as he is financially 
independent. Rivan, who prefers that interpretation, 
nevertheless suggests that it might alternatively 
mean that the judge is likened to a king in that he is 
not dependent on others for Torah, as he knows all he 
requires. Others maintain that both interpretations are 
essential (Rabbeinu Tam in Tosafot). Yet others claim 
that this comparison of a judge to a king means that 
he acts as though he is independent of others, in that 
he does not chase after wealth or honor (Rambam’s 
Commentary on the Mishna). 


HALAKHA 

A judge who borrows — xow Dyw pt: A judge 
who borrows an object may not preside over a case 
involving the one who lent it to him. This applies only 
if the judge does not have anything to lend to that 
person, but if he does have articles of his own to lend he 
may serve as his judge, as they both borrow from each 
other. The halakha is in accordance with the opinion 
of Rabba bar Rav Sheila. Some add that all this applies 
only when the judge is accustomed to borrowing from 
he same person all the time. However, if he happened 
o borrow from that individual and it is not apparent 
hat the owner is lending the judge an article due to 
he pending case, the judge may preside over the case 
(Rema; Maharik). If the judge borrows from others so 
hat those people will gain respect in the eyes of the 
community, he is allowed to preside over their cases, as 
indicated in the story involving Rava (Shaka, citing Tur; 
Rambam Sefer Shofetim, Hilkhot Sanhedrin 23:4; Shulhan 
Arukh, Hoshen Mishpat 9:1). 


A person should not judge, etc. - 151 WK py xb: 
A judge should not preside over a case involving some- 
one of whom he is fond, even if that litigant is not his 
closest companion. Likewise, a judge should not pre- 
side over a case involving someone he dislikes, even if 
he is not an enemy upon whom he wishes evil. Instead, 
the two litigants must be equal in the eyes and hearts 
of the judges. It is best if the judge does not know 
either of the two litigants. Some authorities rule that 
if a judge does preside over a case involving someone 
he likes or dislikes, the verdict is upheld (Rema; Hagga- 
hot Asheri). Others say that if he presided over a case 
involving someone he utterly detests to the extent that 
he has not spoken with this individual for three days 
due to the enmity he feels toward him, or alternatively, 
if he presided over a case involving someone he loves 
very much, his ruling is invalid (Tur). Yet others add 
that with regard to less extreme cases of like or dislike 
it is permitted for the judge to preside over the case, 
although as an act of piety he should be strict in this 
matter and withdraw from the trial. According to this 
opinion, it is permitted in such cases for the judge to 
participate in arbitration in which each litigant chooses 
a judge somewhat partial to him. All the more so a 
judge may preside over a case involving his disciple, 
for whom he is a figure of authority (Maharik; Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 23:6; Shulhan Arukh, 
Hoshen Mishpat 7:7). 
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even ifhe is completely righteous but he took a bribe, he will not 
leave this world without becoming demented. 


When Rav Dimi came from Eretz Yisrael to Babylonia, he said that 
Rav Nahman bar Kohen interpreted a verse homiletically as fol- 
lows. What is the meaning of that which is written: “The king by 
justice establishes the land, but he who exacts gifts [terumot] 
overthrows it” (Proverbs 29:4)? If a judge is like a king," in that 
he does not need anything and is not dependent on anyone, he 
establishes the land, i.e., he can serve as a judge. But if he is like a 
priest, who seeks out his terumot from various granaries, as he is 
dependent on others, he overthrows the land. 


§ Rabba bar Rav Sheila said: This judge who borrows" items 
from others is disqualified from rendering judgment because 
it is as though he accepts a salary. And we said this only in a 
case where he does not have articles to lend out to others but is 
constantly borrowing without lending objects in turn. However, if 
he has items to lend out to others, we have no problem with it. 


The Gemara asks: Is that so? But Rava would borrow items from 
the house of bar Maryon even though they would not borrow 
from him. The Gemara answers: There, he wanted to cause them 
to be considered more important in the community. Rava was very 
wealthy and did not need to borrow for his own benefit. On the 
contrary, by borrowing from the house of bar Maryon he raised their 
standing in the community. 


Rava said: What is the reason for the prohibition against taking a 

bribe? Once a judge accepts a bribe from one party, his thoughts 

draw closer to him and he becomes like his own self, and a person 

does not find fault in himself. The Gemara notes that the term itself 
alludes to this idea: What is the meaning of shohad, bribe? It can 

be read as: Shehu had, as he is one, i.e., at one mind with the litigant. 
Rav Pappa said: A person should not judge" a case involving one 

whom he loves, nor involving one whom he hates. He should not 

judge one whom he loves, as he will not find any fault in him, 
while with regard to one whom he hates, he will not find any merit 

in him. 


Abaye said: With regard to this Torah scholar who is beloved by 
the residents of his town, it is not because he is a superior Sage 
than others; rather, it is because he does not reprove them in 
Heavenly matters. He is beloved because he is not strict with them 
with regard to the observance of mitzvot. 


Rava said: At first I would say that all these residents of Mehoza® 

love me; however, once I became a judge I said that some of them 

hate me and some of them love me, as I assumed that their feelings 

toward me depended on the success of their case. When I saw that 

the one I declared guilty today would be found innocent the 

following day, I realized that my rulings do not determine their 
attitudes, and therefore I said: If they love, then they all love me, 
and if they hate, then they all hate me, regardless of what happens 

in the courtroom. 


Mehoza - stint: Mehoza was a large city on the banks of the 
Tigris River, not far from the Malka River, which connects the Tigris 
with the Euphrates. Its location in the center of Babylonia led to its 
development as a wealthy commercial city. The people of Mehoza 
were known for their great wealth, to the extent that even the 


BACKGROUND 


ing. A large portion of the city’s population was Jewish, including 
many converts. Rava was the head of the yeshiva in Mehoza, 
which later merged with the yeshiva of Neharde’a-Pumbedita. He 
regularly rebuked the people of the city for their self-indulgence, 
dishonesty, and lack of fear of God. 


male residents of the city would wear special, ornamented cloth- 
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§ The Sages taught: “And you shall take no bribe” (Exodus 
23:8). It is not necessary to say that this includes bribery by 
means of money; however, even verbal bribery," assisting by 
means of speech, is also prohibited. The halakha that a bribe is 
not necessarily monetary is derived from the fact that it is not 
written: And you shall take no profit. The Gemara asks: What 
are the circumstances of bribing with words? 


The Gemara explains: This can be demonstrated by that episode 
involving Shmuel, who was once crossing a river on a narrow 
ferry. A certain man came along and gave him a hand to help 
him out of the ferryboat. Shmuel said to him: What are you 
doing in this place? The man said to him: I have a case to present 
before you for judgment. Shmuel said to him: I am disqualified 
from presiding over your case, as you did me a favor. Although 
no money changed hands, a bond was formed between the pair. 


The Gemara relates a similar story. Ameimar was sitting and 
judging a case when a feather floated and landed on his head. A 
certain man came by and removed it from his head. Ameimar 
said to him: What are you doing here? He said to him: I have 
a case to present before you. Ameimar said to him: I am dis- 
qualified from presiding over your case, due to the favor you 
performed for me. The Gemara likewise relates: There was spittle 
lying before Mar Ukva. A certain man came by and covered it. 
He said to him: What are you doing here? He said to him: I 
have a case to present before you. Mar Ukva said to him: I am 
disqualified from presiding over your case. 


The Gemara cites another incident. The sharecropper of Rabbi 
Yishmael, son of Rabbi Yosei, was accustomed to bringing him 
a basket [kanta]! full of fruits every Shabbat eve. One day, he 
brought him the basket on a Thursday. Rabbi Yishmael said to 
him: What is different that you came early now, this week? The 
sharecropper said to him: I have a case to present before you, 
and I said to myself that along my way I will bring to the Master 
the basket of fruits, as in any case I am coming on Thursday, the 
day the courts are in session. Rabbi Yishmael did not accept the 
basket of fruits from him, and he said to him: I am disqualified 
from presiding over your case. 


Rabbi Yishmael seated a pair of rabbinic scholars’ and they 
judged the sharecropper’s case. As Rabbi Yishmael was coming 
and going, he said to himself: If he wants, he could claim this, 
and if he wants, he could claim that, i.e., he kept thinking of all 
the ways in which the litigant who brought him the fruits could 
win his case. He said to himself: Blast the souls of those who 
accept bribes. If I, who did not accept anything, and if I had 
accepted, I would have accepted my own property, as it is my 
sharecropper and the fruits legally belong to me, am nevertheless 
in this state of mind due to the proposed gift, all the more so are 
those who actually accept bribes inevitably biased in favor of the 
one who bribed them. 


The Gemara likewise relates with regard to Rabbi Yishmael bar 
Elisha, who was a priest, that a certain man once brought him 
the first shearing.” Rabbi Yishmael said to him: From where are 
you? The man said to him: I am from such and such a place. 
Rabbi Yishmael said to him: And from there to here was there 
no priest to whom you could give the first shearing? He said to 
him: [have a case to present before you, and I said to myself that 
along my way I will bring to the Master the first shearing. Rabbi 
Yishmael said to him: I am disqualified from presiding over your 
case, and he would not accept the first shearing from him. 


BACKGROUND 
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HALAKHA 
Verbal bribery - m37 miw: A judge must take excessive care 
not to accept a bribe of any kind. This includes verbal bribery 
and bribery performed by means of objects, including favors 
performed by the litigant for the judge, as in the incidents 
related in the Gemara (Rambam Sefer Shofetim, Hilkhot San- 
hedrin 23:3; Shulhan Arukh, Hoshen Mishpat 9:1). 


LANGUAGE 
Basket [kanta] - 633: Some claim that this is from the Greek 
xavýtıov, kanétion, meaning a small reed basket. Apparently, 
this term itself is derived from the Semitic kaneh, meaning 
reed, 


NOTES 


He seated a pair of rabbinic scholars — 2311 xt INK: The 
commentaries ask why Rabbi Yishmael did not invite three 
judges, as there should not be a court of only two judges ab 
initio. Some suggest that he added a third judge. Alternatively, 
each of these men was an expert judge and was therefore 
authorized to hear the case on his own (Meiri). Others accept 
this interpretation and further state that Rabbi Yishmael was 
interested to see if they would both arrive at the same conclu- 
sion (Maharsha). The Maharsha also suggests that Rabbi Yish- 
mael himself was the third judge, as he was merely disqualified 
from presiding over the case alone. Yet others claim that when 
Rabbi Yishmael subsequently realized that he was still more 
inclined toward this litigant, he excused himself from the case 
completely, which left two judges (Sefer Hafla‘a). 


The first shearing — 3 MWK: This refers to the obliga- 
tion to give the priest the first portion of any fleece shorn 
from a flock of five sheep or more (see Deuteronomy 18:4). 


This donation must weigh at least five sela, and it becomes 
the personal property of the priest. The first shearing is 
not sacred. 
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LANGUAGE 


Small fish [gildanei devei gilei] - 37 nth 
soya: Some assert that gildanei is from the Greek 
xed8wv, chelidon, which means, among other 
things, a kind of fish, specifically one of the variet- 
ies of flying fish. However, in the language of the 
Sages this is apparently a name for different kinds 
of fish, large and small. This explains the addition 
of devei gilei, which means small fish. 


BACKGROUND 


First fruits - DDA: The first fruits of the new 
harvest were given to the priests (Deuteronomy 
26:1-11). When the Temple stood, a farmer would 
select the first fruits of the seven types of fruit 
with which Eretz Yisrael is specially favored (Deu- 
eronomy 8:8). By rabbinic decree, at least one- 
sixtieth of the harvest must be brought as first 
ruits. The farmer would bring these fruits to the 
Temple in a basket, place them before the altar, 
and recite a prayer of appreciation to God (Deuter- 
onomy 26:3-10). Afterward, the fruit was given to 
he priests and eaten under the same provisions 
hat govern teruma. The first fruits were brought 
o the Temple between the festivals of Shavuot 
and Sukkot. If they were not brought within this 
period, an extension was granted until Hanukkah. 
An entire tractate of the Mishna, Bikkurim, is devo- 
ted to the halakhot and practices governing this 
mitzva. 


Perek XIII 
Daf106 Amuda 


NOTES 


This is a positive mitzva and this is a positive 
mitzva — Mwy xm MY NT: Rashi states that one 
of these mitzvot has its source in the verse: “And 
judge righteously” (Deuteronomy 1:16). However, 
other commentaries wonder how itis inferred from 
his mitzva that a case involving orphans takes 
precedence over others. Perhaps the righteous way 
o behave is to take the cases in the order in which 
hey come to the court. Others maintain that the 
positive mitzva referred to here is “You shall hear 
he small and the great alike” (Deuteronomy 1:17; 
Ritva). Yet others claim that this refers to the mitzva 
not to postpone the performance of mitzvot. Alter- 
natively, some claim that there is a special mitzva 
0 give preferential treatment to orphans and hear 
heir case first (Rambam). 
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Rabbi Yishmael bar Elisha seated a pair of rabbinic scholars and 

they judged his case. As Rabbi Yishmael was coming and going, 
he said to himself: Ifhe wants, he could claim this, and ifhe wants, 
he could claim that. He said to himself: Blast the souls of those 

who accept bribes. If I, who did not accept anything, and if I had 

accepted, I would have accepted my own property, as I am a priest 
and am entitled to receive the first shearing, am nevertheless in this 

state of mind, all the more so are those who accept bribes. 


The Gemara relates: There was a certain man who once brought 
to Rav Anan a basket of small fish [ gildanei devei gilei]. He said 
to him: What are you doing here? The man said to him: I have a 
case to present before you. Rav Anan would not accept the basket 
from him, and he said to him: I am disqualified from presiding 
over your case, due to your actions. 


The man said to him: I do not need the Master’s judgment. 
However, let the Master accept my gift anyway, so that the Master 
does not prevent me from presenting first fruits.” What does the 
mitzva of first fruits have to with this situation? As it is taught in a 
baraita: “And there came a man came from Ba’al Shalisha, and he 
brought the man of God bread of the first fruits, twenty loaves 
of barley and fresh ears of corn in his sack” (11 Kings 4:42). But 
did Elisha, the recipient of these gifts, eat first fruits? After all, he 
was not a priest. Rather, this verse comes to tell you: Whoever 
brings a gift to a Torah scholar, it is as though he has presented 
first fruits. This visitor to Rav Anan wished to fulfill this mitzva. 


Rav Anan said to him: I do not want to take it from you, but now 
that you have explained to me the reason that you wish to give it 
to me I will accept it from you. Rav Anan sent the man to Rav 
Nahman, and he also sent him a letter: Let the Master judge this 
man’s case because I, Anan, am disqualified from judging his 
cases. Rav Nahman said to himself: From the fact that he sent me 
this letter, I can conclude from here that the reason he is disquali- 
fied from judging the case is because he is his relative. At that time, 
a case involving orphans was being heard before Rav Nahman. 
He said: 


This is a positive mitzva, for judges to judge cases properly, and 
this is a positive mitzva," to honor Torah scholars and their 
families. Rav Nahman concluded that the positive mitzva of giving 
honor to the Torah takes precedence." Therefore, he put aside 
the case of the orphans and settled down to judge the case of that 
man, under the mistaken assumption that he was a relative of Rav 
Anan. Once the other litigant saw the honor being accorded to 
that man by the judge, he grew nervous until his mouth, i.e., his 
ability to argue his claim, became closed, and he lost the case. In 
this manner, justice was perverted by Rav Anan, albeit unwittingly 
and indirectly. 


The positive mitzva of giving honor to the Torah takes pre- 
cedence — 9 mia T4571 Mwy: If many people were waiting 
in court to have their cases heard, the case of orphans is heard 
before that of widows, widows before Torah scholars, and Torah 
scholars before everyone else. However, some question the above 
order in light of on the Gemara here, in which Rav Nahman granted 
preference over an orphan to someone whom he thought was 
a relative of a Torah scholar (see Lehem Mishne and Bah). Some 
state that this incident serves as the source for the ruling of the 
Rambam that a relative of a Torah scholar should not receive special 
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HALAKHA 


treatment (Beer HaGola). Others claim that if a Torah scholar per- 
sonally came before the judges, even if they have already started 
hearing another case, they should stop and grant him precedence 
so that he not lose time from his studies (Rema). However, if a 
relative of a Torah scholar comes to the court, they should not stop 
another case on his account, although if they have not yet started 
another case they should give precedence to the relative of the 
scholar out of respect for the scholar himself (Beit Yosef, citing the 
Ritva; Rambam Sefer Shofetim, Hilkhot Sanhedrin 21:6; Shulhan Arukh, 
Hoshen Mishpat 15:2). 
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Elijah the Prophet was accustomed to come and visit Rav Anan, 
as the prophet was teaching him the statements that would later 
be recorded in the volume Seder deEliyahu,® the Order of Elijah. 
Once Rav Anan did this and caused a miscarriage of justice, Elijah 
departed. Rav Anan sat in observance of a fast and prayed for 
mercy, and Elijah came back. However, when Elijah came after that, 
he would scare him, as he would appear in frightening forms. 


And Rav Anan made a box where he settled himself down and he 
sat before Elijah until he took out for him, i.e., taught him, all of 
his Seder. And this is what the Sages mean when they say: Seder 
deEliyahu Rabba, the Major Order of Elijah, and Seder Eliyahu 
Zuta, the Minor Order of Elijah, as the first order was taught prior 
to this incident and the second came after it. 


§ The Gemara relates: In the years of Rav Yosef there was a divine 
anger, manifested by world hunger. The Sages said to Rav Yosef: 
Let the Master pray for mercy concerning this decree. He said to 
them: Now, if in the case of the prophet Elisha, when the Sages 
would take their leave of him, 2,200 Sages would remain behind 
whom he would support from his own pocket, and yet he would 
not pray for mercy at a time of divine anger" and famine, should 
I pray for mercy? 


The Gemara asks: And from where is it derived that this number 
of scholars would remain behind with Elisha? As it is written: “And 


his servant said: How should I set this before a hundred men” 


(u Kings 4:43). What is the meaning of “before a hundred men”? 
If we say that all of the gifts that he had received, i.e., the first fruits, 
twenty loaves of barley, and fresh ears of corn mentioned in the 
preceding verse, were meant to be placed before one hundred men, 
in years of drought and famine this was a good deal of food, which 
would have sufficed for them. Rather, it must mean that each and 
every one of the loaves was to be placed before one hundred men. 
Since he had twenty loaves plus two meals of first-fruits and ears of 
corn, there must have been 2,200 people present. 


§ Incidentally, the Gemara relates: When the Sages would take 
their leave from the school of Rav, 1,200 Sages would remain 
behind to continue their studies. When the Sages would take their 
leave from the school of Rav Huna, eight hundred Sages would 
remain behind. Rav Huna would expound the lesson by means of 
thirteen speakers, who would repeat his statements to the crowds 
that had gathered to hear him. When the Sages would arise from 
listening to lectures in the yeshiva of Rav Huna and dust off their 
cloaks, the dust would rise and block out the sun, forming a dust 
cloud that could be seen from afar. And they would say in the West, 
in Eretz Yisrael: The scholars have just arisen in the yeshiva of Rav 
Huna the Babylonian. 


When the Sages would take their leave from the school of Rabba 
and Rav Yosef, four hundred Sages would remain behind, and 
they would refer to themselves as orphans, as they were the only 
ones left from the entire crowd. When the Sages would take their 
leave from the school of Abaye, and some say from the school 
of Rav Pappa, and some say from the school of Rav Ashi, two 
hundred scholars would remain behind, and they would refer to 
themselves as orphans of orphans. 


§ The Gemara returns to the issue of those who receive their wages 
from public funds. Rabbi Yitzhak bar Redifa said that Rabbi Ami 
said: Inspectors of blemishes" of consecrated animals in Jeru- 
salem, who would examine all animals brought to be sacrificed in 
the Temple to verify that they were free of any blemishes that would 
disqualify them from being sacrificed on the altar, would take their 
wages from the collection of the Temple treasury chamber. Rav 
Yehuda said that Shmuel said: Torah scholars’ who teach the 
halakhot of slaughter to the priests of the Temple would take their 
wages from the collection of the chamber. 


BACKGROUND 

Seder deEliyahu - by VID: Elijah is frequently men- 
tioned as appearing to the Sages in many places in the 
Gemara and midrashim. See 11 Chronicles 21:12, which 
states that King Jehoram received a letter from Elijah 
many years after he departed from the world. Seder deEli- 
yahu, also known as Tanna deVei Eliyahu, is comprised of 
two parts: Seder Eliyahu Rabba, which contains either 
thirty-one or twenty-nine chapters, depending on the 
edition, and Seder Eliyahu Zuta, which in most versions is 
comprised of fifteen chapters. The entire book is written 
in Hebrew and contains many interpretations of verses, 
descriptions of events from the chronicles of the Jewish 
people from different eras, and several stories about 
Elijah himself, narrated in the first person, often begin- 
ning with: Abba Eliyahu said. Many passages from this 
book are quoted in the Talmud and introduced with the 
phrase: Tanna devei Eliyahu, the school of Elijah taught. 


NOTES 


At a time of anger, etc. — 131 KIN" | PA: The com- 
mentaries are puzzled by this statement, as many Sages 
prayed during famines, and it cannot be that they all had 
more students than Elisha (Maharsha). Consequently, 
some differentiate between a famine caused by drought, 
which merely causes distress, and a severe life-threaten- 
ing famine for which prayers should always be offered 
(Maharsha). Others note that in a situation where the 
community itself is insensitive to the punishment it is 
receiving and undertakes no form of repentance, it i 
improper for the Sages to pray for the nullification of the 
decree (Eshel Avraham). 


a 


Torah scholars, etc. -= ^3) O30 "pbn: The commen- 
taries note that there are differences between the vari- 
ous circumstances in which a scholar receives a salary 
(Tosafot on 105a). It is absolutely prohibited to receive a 
salary for teaching Torah or adjudicating cases. However, 
itis permitted to pay a scholar for the time that he would 
have spent working at his regular job, from which he is 
emporarily absent in order to teach or hear cases. Fur- 
hermore, with regard to scholars who are not otherwise 
engaged in work at all, but have devoted themselves 
o serving the public by teaching or judging, they may 
accept payment and support their households from 
communal funds. Others add that this serves as a source 
or the custom to pay a salary to community rabbis and 
heads of yeshivas (Rabbeinu Crescas Vidal). 


HALAKHA 

Inspectors of blemishes, etc. — 13) 3v2 19p2: Inspec- 
tors of blemishes in Jerusalem, Torah scholars who 
instruct the priests in the halakhot of slaughtering and 
scooping the handful of the meal-offering, and women 
who raise their children for the ritual of the red heifer, 
all take their wages from the collection of the Temple 
treasury chamber, in accordance with the opinion of Rav 
and the unattributed statement in the baraita (Rambam 
Sefer Zemanim, Hilkhot Shekalim 4:4). 
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BACKGROUND 

Handful — ny»: For most meal-offerings a priest must 
ake a handful of the offering and burn it on the altar (see 
Leviticus 2:2). This service, which parallels the slaughter of 
an animal offering, could be performed only by a priest. 
According to many authorities, the priest would scoop out 
he flour with the three middle fingers of his right hand, 
using his thumb and little finger to remove any surplus flour. 
He would then consecrate the flour by placing it in a sacred 
vessel used in the Temple service. Since the priest had to 
scoop out an exact handful of flour, no more and no less, 
he removal of a handful was considered one of the more 
difficult services in the Temple. 


Position of priest's hand after removing surplus flour 


The shewbread - 0357 ond: By Torah law (Leviticus 24:5-9) 
there is a mitzva to bring as an offering the twelve loaves 
of shewbread that were placed on the sacred table in the 
Sanctuary each Shabbat. The bread of the previous week was 
divided among the priests, who ate it. The shewbread was 
unleavened and was placed on the table in two arrange- 
ments of six loaves each. Two bowls of frankincense were 
placed between them, or, according to some opinions, on 
top of them. 


Priests changing the shewbread 


The house of Garmu and the House of Avtinas - 17373 73 
Dyv m: The Gemara discusses these two families “else- 
where (Yoma 38a). The house of Avtinas guarded the secrets 
of the preparation of the incense, while the house of Garmu 
was appointed over the baking of the shewbread and the 
two loaves, whose preparation required special skill due to 
their complicated shapes. This art was kept in the family and 
passed down by oral tradition. 


The gates of the Temple - wpa ww: The precise number 
of gates in the courtyard of the Temple is subject to a dispute 
between tanna‘im (see Tosafot). Five, seven, eight, and even 
ten different gates are mentioned as the correct number of 
gates. Apparently this dispute does not concern the actual 
existence of the various gates; rather, the issue is which gates 
should be included in the different lists. The mishna indicates 
that certain main gates served as general entrances and exits, 
while smaller gates were used only for specific purposes and 
were possibly kept locked. 
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Rav Giddel said that Rav said: Torah scholars who teach 
the halakhot of the removal of a handful’ to the priests 
would take their wages from the collection of the chamber. 
All these scholars were constantly engaged in work necessary 
for the functioning of the Temple, and therefore they would 
receive their wages from the Temple treasury. Rabba bar bar 
Hana said that Rabbi Yohanan said: The proofreaders" of 
the Torah scrolls" in Jerusalem would take their wages from 
the collection of the chamber. 


Rav Nahman said that Rav said: The women who weave the 
curtains" that separate the Temple Sanctuary from the Holy 
of Holies would take their wages from the collection of the 
chamber. Rav Nahman added: But I say that they would not be 
paid from the collection of the chamber; rather, their salary 
would come from the funds consecrated for Temple mainte- 
nance. Why? Since the curtains served in place of the solid 
construction of the building, they were part of the Temple itself. 
Therefore, any work performed for the curtains should be paid 
for from money allocated for building purposes, not from the 
funds collected to pay for offerings and the daily needs of 
the Temple. 


The Gemara raises an objection to this: The women who 
weave the curtains, and the house of Garmu, who were in 
charge of the preparation of the shewbread,’ and the house 
of Avtinas," who were in charge of the preparation of the 
incense, all would take their wages from the collection of 
the chamber. This contradicts Rav Nahman’s claim. 


The Gemara answers: There, it is referring to the curtains of the 
gates,® which were not considered part of the actual Temple 
building but were decorative in purpose. As Rabbi Zeira said 
that Rav said: There were thirteen curtains in the Second 
Temple, seven opposite, i.e., on the inside of, seven gates, one 
at the entrance to the Sanctuary, one at the entrance to the 
Entrance Hall, two additional curtains within the partition, in 
the Holy of Holies in place of the one-cubit partition, and two 
corresponding to them above in the upper chamber. 


= HALAKHA © 


Proofreaders of scrolls — 099 m33: Proofreaders of scrolls 


would take their wages from the collection of 


sury chamber, in accordance with the opinion of Rabbi Yohanan 
(Rambam Sefer Zemanim, Hilkhot Shekalim 4:7). 


The proofreaders of scrolls — 099 971312: Som 


maintain that this refers to proofreaders of Torah scrolls (Rashi; 
Rivan). They explain that there were a large number of scrolls 
available, as every man was required to have his own personal 
Torah scroll. When the courts saw that people were growing 


lax in correcting fading letters or tears in the 
courts decided to use Temple funds for this 


claim that this money came from the leftover funds (see Sheka- 
h a condition of the court that the 
his purpose. Others contend that it 


lim 4:4), in accordance wi 
money could be used for 


Women who weave the curtains — nisiaa NisiKT Ow: 

the Temple trea- The women who weaved the curtains used in the ‘Sanctuary 
would take their wages from the money consecrated for Temple 
maintenance, in accordance with the opinion of Rav Nahman. 
However, the funds for the curtains of the gates, and the salary 
of the women who weaved them, would come from the collec- 
tion of the Temple treasury chamber (Rambam Sefer Zemanim, 
Hilkhot Shekalim 4:2). 


= NOTES © 

was from the collection of the Temple treasury chamber itself. 
No misuse of consecrated property was involved, as it was 
determined in advance that the money may be used for this 
purpose. Alternatively, the Gemara is referring to proofreaders 
of textbooks that priests would use for their studies (Talmid 
HaRashba, cited in Shita Mekubbetzet). It can be inferred from 
the Jerusalem Talmud that this refers to the book of Ezra, or the 
so-called books of the courtyard, azara, i.e, books belonging 
to the Temple itself, the emendations of which are part of the 
requirements of the Temple. 


e commentaries 


parchment, the 
purpose. Some 


| LANGUAGE 


Avtinas — DXVIX: A Greek name of unclear origin. Some claim 
it is a combination of the Greek words ed-Obtwos, eu-thuinos, 
meaning: Good incense. If so, the members of this household 
were named for their involvement in the preparation of incense. 


Others say that it is derived from the name eb@vvog, euthunos, 
meaning a righteous judge who judges the public. According 
to this interpretation, it is possibly related to the Hebrew name 
Shefatya. 
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The Sages taught: With regard to the women who raise their chil- 
dren for the red heifer, i.e., who would raise their children in special 

places so that they would live their entire lives up to that point in a 

state of ritual purity, enabling them to draw the water for the pur- 
poses of the ritual of the red heifer, these women would take their 

wages from the collection of the chamber. Abba Shaul said: Their 

wages would not come from the collection of the chamber. Instead, 
wealthy and prominent women of Jerusalem would sustain them 

and provide them with a livelihood. 


Rav Huna raised a dilemma before Rav: 


Concerning Temple service vessels, what is the halakha with 
regard to the possibility that they may be prepared by using money 
consecrated for Temple maintenance? The Gemara explains the 
two sides of the dilemma: Are they requirements of the altar, 
and therefore they came from money consecrated for Temple 
maintenance, or are they requirements of offerings, and therefore 
they were prepared from the collection of the Temple treasury 
chamber?" Rav said to him: They are prepared only from the 
collection of the chamber. 


Rav Huna raised an objection to this from a verse that deals with 
those in charge of maintaining the Temple structure: “And when 
they had made an end, they brought the rest of the money before 
the king and Jehoiada, of which were made vessels for the house 
of the Lord, vessels with which to minister, and buckets, and pans, 
and vessels of gold and silver” (11 Chronicles 24:14). This indicates 
that vessels may be prepared with money consecrated for Temple 
maintenance. 


Rav said to him: Whoever taught you the Writings did not teach 
you the Prophets, as you forgot about the parallel verse in the 
Prophets: “But there were not made for the house of the Lord 
cups of silver, snuffers, basins, trumpets, any vessels of gold, or 
vessels of silver, of the money that was brought into the house of the 
Lord; for they gave that to those who did the work” (11 Kings 
12:14-15). This verse proves that vessels were not prepared with the 
money donated for Temple maintenance. 


The Gemara asks: If so, the verses contradict each other, as in 
one place it states that the Temple vessels may be funded with the 
money donated for Temple maintenance, while in the other verse 
it states that this money was used exclusively for those involved in 
the actual work of Temple maintenance. The Gemara answers: This 
is not difficult; here it is speaking of a case where they collected 
funds and there was money left over. These funds could be used 
for Temple vessels. Conversely, here, the verse is referring to a 
situation where they collected funds and there was nothing left 
over, and therefore all of the money was allocated to actual Temple 
maintenance. 


The Gemara asks: And if they collected money and there was 
some left over, what of it? After all, that money was consecrated for 
another purpose. If the Temple vessels could not be prepared with 
money consecrated for Temple maintenance, how were they able 
to use any of these funds for this purpose? Rabbi Abbahu said: The 
court initially sets a mental stipulation about the money collected: 
If it is required for Temple maintenance, it is required and is 
allocated accordingly, and if not, it will be used for the service 
vessels. 


NOTES 

From the collection of the chamber - nanma 
TWN: The commentaries note that this does not 
refer to the collection of the chamber itself but to 
the money remaining in the Temple treasury, as can 
be inferred from the subsequent debate (Tosafot). 
This is also indicated by the fact that the collection 
of the chamber was earmarked for offerings, not for 
vessels. 
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BACKGROUND 


Incense — mvivp: The incense was a mixture of ingredients 
placed on the golden altar in the Temple and burned each 
morning and evening. The incense contained eleven ingre- 
dients in fixed proportions. As with all other offerings, some 
salt was added to the incense. A special herb would smolder 
and emit a column of smoke that rose straight up. Generally 
the incense would be prepared in sufficient quantity for an 
entire solar year, including the amounts needed daily and 
the additional requirements for the Yom Kippur service. It 
is prohibited to prepare incense according to the Temple 
formula for use outside the Temple, and one who does so is 
liable to receive karet. 


HALAKHA 


Incense and all the communal offerings - ninpa) miu 
3%: The funds for the daily offerings, the additional offer- 
ings, and all the communal offerings, together with their 
libations, as well as the incense and the wages paid to those 
preparing the incense, all came from the collection of the 
Temple treasury chamber (Rambam Sefer Zemanim, Hilkhot 
Shekalim 4:1). 


The altar of burnt-offerings, etc. - ^3) mips nan: The 
Rambam rules that the altar of burnt-offerings, the Sanctu- 
ary, and the courtyards were constructed from the remnants 
of the collection of the chamber. The commentaries wonder 
why the Rambam rules in accordance with the version of this 
statement that appears in the Jerusalem Talmud rather than 
that of the Gemara here (Kesef Mishne). Everything outside 
the walls of the courtyard, e.g., the walls of Jerusalem, its 
towers, and the other requirements of the city, all come from 
the remnants of the collection of the chamber (Rambam 
Sefer Zemanim, Hilkhot Shekalim 4:8). 


LANGUAGE 


Repletion [keitz] - yp: In a baraita cited in Shevuot 12a, the 
Sages explain that this term is derived from kayitz, meaning 
figs. The idea is that just as people eat sweet foods, e.g., 
figs, after a meal, one likewise brings additional offerings to 
he altar to prevent it from remaining empty. The repletion 
of the altar was not fixed because if there were many visi- 
ors who brought offerings there was no need to add any 
more. However, on days when there were not many gift 
offerings, these burnt-offerings were sacrificed in addition 
o the daily ones. 
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Which money has a remainder, etc. - oO» Pw b We ADD TN 
"131: This is problematic, as the verse speaks of donations for 
Temple maintenance, not of the collection of the Temple trea- 
sury chamber. Apparently, Rabbi Yishmael understood the verse 
as follows: They brought before the king leftover money that 
had been donated for Temple maintenance, as well as coins left 
over from other collections. 


The golden altar and frankincense — mid a07 nam: The 
commentaries ask why frankincense is listed among the items 
paid for from the leftover money of that which is set aside for 
the libations. Since frankincense was placed on the shewbread 
table it should be considered an offering, and therefore it should 
be funded from the collection of the chamber (Rivan). In fact, 
some commentaries delete this term from the text (Vilna Gaon). 
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The school of Rabbi Yishmael taught: The funding for the 

service vessels of the Temple comes from the collection of the 

Temple treasury chamber, as it is stated: “The rest of the money” 
(11 Chronicles 24:14). Which money has a remainder?" You must 

say that this is referring to the collection of the chamber. After 

the money was brought into the chamber, a certain portion of it 

would be set aside for the requirements of the offerings, while the 

remainder was used for other purposes. 


The Gemara asks: But one can say that the remainder itself was 
used for the Temple vessels, and the phrase “the rest of the money” 
does not refer to the funds of which there is a remainder, but to 
the remainder of the donations left in the chamber after the first 
collection was removed. The Gemara answers: This is as Rava said 
elsewhere, that the phrase “the burnt-offering” (Leviticus 6:5), 
with the definite article, is referring to the first burnt-offering; so 
too, the term “the money” (11 Chronicles 24:14) is referring to 
the first money, i.e., the money removed from the collection of 
the chamber. 


The Gemara raises an objection from the following source: The 
funds for the incense’ and all communal offerings" come from 
the collection of the Temple treasury chamber. The funds for 
the golden altar, located inside the Sanctuary and upon which the 
incense was offered, the frankincense,” and the service vessels 
all come from the leftover money of the funds set aside for the 
libations. 


The funds for the upkeep of the altar of burnt-offerings," which 
was located outside the Sanctuary and on which most offerings 
were burned, and for the chambers, and for the various court- 
yards, come from money consecrated for Temple maintenance. 
Funds for those matters that are outside the walls of the Temple 
courtyard come from the remainder of the chambers. And with 
regard to this we learned: The wall of the city, its towers, and all 
of the requirements of the city of Jerusalem likewise come from 
the remainder of the chamber." According to this source, the 
funds for the sacred vessels came from the leftover money of the 
funds set aside for the libations, not the collection of the Temple 
treasury chamber. 


The Gemara answers: It is a dispute between tanna’im, as we 
learned in a mishna (Shekalim 6a): What would they do with 
the leftover funds of the collection of shekels that had not been 
spent on communal offerings? They would purchase golden plates 
as a coating for the walls and floor of the Holy of Holies. Rabbi 
Yishmael says: There were different types of remainders in the 
Temple, each of which had separate regulations. The leftover 
produce was used to purchase the repletion [keitz]' of the altar, 
i.e, burnt-offerings sacrificed when the altar would otherwise be 
idle. The leftover funds of the collection were used to purchase 
service vessels. 


NOTES 


One suggestion is that the frankincense was used irregularly, as 
it was placed on the table on Friday and not replaced until the 
following Friday, and unlike the shewbread was not eaten by 
the priests. Therefore it is not considered a proper offering. 


The collection of the chamber and its leftovers — nana 
mI mown: There were many ways to donate money to 
the Temple. As described in tractate Shekalim, there were thir- 
teen collection baskets in the Temple, which served different 
purposes. These were in addition to the half-shekel donation 
required from every citizen annually, in the month of Adar. It 
is further described in Shekalim that all of the shekels were 
brought to a chamber where they were divided into three large 
baskets. This is known as the collection of the Temple treasury 
chamber, which was used for all of the communal offerings and 


or all direct requirements of those offerings, e.g., the wages of 
hose skilled professionals who would prepare the incense and 
he shewbread. The money left in the chamber after the first 
coins were removed is called the remainder of the chamber. 


This was used for more general purposes, both for mending 


he Temple itself and for general requirements of the city of 


Jerusalem. Occasionally the collection of the chamber exceeded 


hat which was needed for the Temple that year. Since each 
year the newly donated shekels must be used for that year, the 
money left over from the previous year would be put to other 
uses. Consequently, the remaining money from the collection 
of the chamber might not all be spent on the needs of the city, 
and this balance was referred to as the leftover remainder of 
the chamber. 
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Rabbi Akiva says: The leftover funds of the collection of shekels" 

were used to purchase the animals for the repletion of the altar, as 

they had originally been collected for offerings. The leftover liba- 
tions" were used to purchase service vessels." Rabbi Hanina, the 

deputy High Priest, says: The leftover libations were used to 

purchase animals for the repletion of the altar, while the leftover 

funds of the collection of shekels were used to purchase service 

vessels. Both this Sage, Rabbi Akiva, and that Sage, Rabbi Hanina, 
did not agree with Rabbi Yishmael’s opinion with regard to the 

leftover produce. 


The Gemara asks: Whatis this produce? As it is taught in a baraita: 

What would they do with the leftover funds of the collection? 

They would use it to buy produce at a cheap price and subse- 
quently sell that produce at an expensive price, and the profit 

earned from this trade would be used for the repletion of the altar. 
And with regard to this we learned: The leftover funds of produce 

were used to purchase the animals for the repletion of the altar. 


The Gemara asks: If so, what is the reason that both this Sage, 
Rabbi Akiva, and that Sage, Rabbi Hanina, did not agree with 
Rabbi Yishmael’s opinion with regard to the leftover produce? The 
Gemara answers: Rabbi Akiva is consistent with his opinion else- 
where, as we learned in a mishna (Shekalim 6a): What would they 
do with the leftover remainder of the chamber? They would 
purchase wine, oil, and fine flour and sell them to those who 
needed them for their private offerings. And the profit from these 
sales would go to consecrated property, i.e., to the Temple treasury. 
This is the statement of Rabbi Yishmael. Rabbi Akiva says: One 
may not generate profit by selling consecrated property," nor may 
one profit from funds set aside for the poor." 


The Gemara explains the reason for Rabbi Akiva’s ruling: What is 

the reason that one may not use consecrated property to generate 

a profit? It is because there is no poverty in a place of wealth, i.e., 
the Temple must always be run in a lavish manner. Therefore, one 

may not use Temple funds to generate small profits in the manner 
of paupers. What is the reason that one may not use funds set 
aside for the poor to make a profit? It is because perhaps one will 

encounter a poor person and there will be nothing to give him, 
as all of the money is invested in some business transaction. 


§ The Gemara returns to the mishna, which deals with the case of 
one who went overseas and his wife is demanding sustenance. It 
was stated that amora’im debated the following issue. Rav said: 


HALAKHA 


The leftover funds of the collection of the chamber - nin 
nawn mana: The leftover funds of the collection of the Temple 
treasury chamber would be used to purchase sheep that would 
be sacrificed on the altar as burnt-offerings. These offerings are 
known as the repletion of the altar. The halakha is in accordance 
with the opinion of Rabbi Akiva, as it is in all cases when a single 
colleague disagrees with his opinion (Rambam Sefer Zemanim, 
Hilkhot Shekalim 4:9). 


The leftover libations — 0393 ni3: The leftover funds for liba- 
tions would be used for the preparation of Temple vessels. If there 
were no leftovers, money from the collection of the chamber 
would itself be used for this purpose. Although the Rambam 
rules in accordance with the opinion of Rabbi Akiva, he main- 
tains that if are no leftovers Rabbi Akiva accepts the ruling of 
Rabbi Yishmael (Kesef Mishne; Rambam Sefer Zemanim, Hilkhot 
Shekalim 4:2). 


Service vessels — mw Dp: The funding for the candelabrum and 
all the vessels used in the Temple service comes from the leftover 


libations. The halakha is in accordance with the opinion of Rabbi 
Akiva, as it is in all cases when a single colleague disagrees with 
his opinion (Rambam Sefer Zemanim, Hilkhot Shekalim 4:2). 


One may not generate profit by selling consecrated property - 
wapnbwa PAW py: Since the Rambam did not cite the opin- 
ion of Rabbi Yishmael with regard to what was done with the left- 
over remainder of the chambers, he evidently rules in accordance 

with the opinion of Rabbi Akiva. In fact, the Rambam explicitly 

states as much in his Commentary on the Mishna (Rambam Sefer 
Zemanim, Hilkhot Shekalim 4:4). 


Nor from funds set aside for the poor — O27 bwa x AX: One 
may not conduct business with funds from charity set aside 
for immediate distribution to the poor, in case a pauper comes 
along and there are no available funds to give him. However, if 
only the profit of a charity collection is for distribution, not the 
principal, one may invest the principal in a business venture (Beit 
Yosef, citing Sefer HaTerumot and Haggahot Maimoniyyot; Shulhan 
Arukh, Yoreh De‘a 259:1, and in the comment of Rema). 


AP TT” pw - KETUBOT - PEREK XIII - 106B 


NOTES 


The leftover libations — 0'393 ani: Rashi cites the two 
conflicting opinions of amora’im with regard to this 
concept. According to one amora, this surplus resulted 
from the fact that the merchants who supplied wine to 
the Temple would be generous in their measurements 
of the amount sold, while the priests would have to be 
precise when they measured the requisite volume for 
the offerings in the service. The other amora maintains 
that there was an agreement between the Temple and 
the merchants supplying the wine that should prices 
rise, the merchants would continue to sell to the Temple 
at the old price. Conversely, if prices fell, the merchants 
would sell to the Temple at the new price. For example, if 
the Temple paid for a certain quantity of wine and prices 
decreased, they would now receive a greater quantity of 
wine for the same amount of money. Consequently, there 
would occasionally be a surplus of wine from libations 
and meal offerings. 
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Perek XIII 
Daf107 Amuda 


NOTES 


Abba — xax: Some commentaries explain that Rav was 
called Abba, meaning father, either due to his great wis- 
dom, i.e., as he was a like a father in wisdom, or out of 
affection (Rivan; Rashi). Others state simply that there 
is a tradition that Abba was Rav’s actual name (geonim). 
Consequently, while his students and others referred to 
him by the title Rav, his colleague Shmuel called him by 
his real name (see Arukh on Abaye). 
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The court apportions sustenance for a married woman," i.e., if a 
husband went overseas and left behind nothing with which his wife 
could provide for her sustenance, the court withdraws money from 
his estate for this purpose. And Shmuel said: The court does not 
apportion sustenance for a married woman. Shmuel further said: 
Abba," i.e., Rav, concedes to me that the court does not touch the 
husband's estate for the first three months. This is because a person 
does not leave his house empty, and therefore it is certain that he 
left something with which his wife can sustain herself at least in the 
short term. 


The Gemara comments: In a case where they heard that the husband 
died, everyone agrees that the court sustains his wife from his estate. 
When they disagree it is in a case where they did not hear that he 
had died abroad. Rav said that the court apportions sustenance for 
the wife, as his estate is legally mortgaged to her and must provide 
her with sustenance, and Shmuel said that in this case the court does 
not apportion sustenance for her. 


The Gemara asks: What is the reason for Shmuel’s ruling? Rav Zevid 
said: One can say that he gave her a bundle of money before he 
departed. Rav Pappa said: We are concerned that perhaps he said 
to her before his departure: Spend your earnings to sustain yourself, 
i.e., he renounced his rights to her earnings and in exchange he is no 
longer required to provide her with support. 


The Gemara asks: What is the practical difference between these two 
explanations? The Gemara answers: There is a practical difference 
between them in a case where the woman is an adult, and therefore 
itis possible that he left her money, and the amount she earns is not 
enough" for her needs. According to the opinion of Rav Zevid, one 
can assume that he gave her money and therefore it is not necessary 
for the court to allocate her sustenance from his estate, whereas 
according to the opinion of Rav Pappa, as her earnings are not enough 
for her sustenance the court apportions more for her from his estate, 
despite the husband’s possible stipulation. 


Alternatively, there is a difference between them in the case of a 
minor wife, with whom the husband would not have left money, but 
her earnings are enough for her sustenance. Rav Zevid would claim 
that the court must provide for her from his estate, as he would not 
have left her money, whereas Rav Pappa would argue that he might 
have told her to sustain herself from her own earnings. 


HALAKHA 


The court apportions sustenance for a married woman — sustenance, her earnings are not taken into consideration until 


wy noxd Nisin ppors: If a man went overseas and his wife 
comes to the court to claim her sustenance from his estate, 
she does not receive any during the first three months after his 
departure, as it is presumed that a man does not leave his home 
empty. After this point in time, the court apportions sustenance 
for her from her husband's property. The halakha is in accordance 
with the opinion of Rav, as stated later in the Gemara (107b; 
Rambam Sefer Nashim, Hilkhot Ishut 12:16; Shulhan Arukh, Even 
HaEzer 70:5). 


She is an adult and the amount she earns is not enough — 
mpo xd) TN: When money is apportioned to a wife for her 


her husband returns. If he discovers that she has earned money, 
her earnings belong to him. The reason for this ruling is that 
he Gemara indicates that according to the opinion of Rav 
he court apportions money for the wife's sustenance even 
where her earnings suffice for her sustenance (Maggid Mishne). 
Others maintain that she is given money only if it is determined 
hat she is unable to support herself with her own earnings 
Rosh). The reason is that when the court collects payment 
rom someone in his absence, they make an effort to protect 
his interests (Helkat Mehokek; Rambam Sefer Nashim, Hilkhot 
Ishut 12:16; Shulhan Arukh, Even HaEzer 70:5, 70:10, and in the 
comment of Rema). 
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§ We learned in the mishna: With regard to one who went over- 
seas and his wife is demanding sustenance, Hanan says: She takes 
an oath at the end," and she does not take an oath at the outset. 
The sons of High Priests disputed Hanan’s opinion and said: She 
takes an oath both at the outset and at the end. The Gemara com- 
ments: They disagree only with regard to an oath; however, with 
regard to sustenance everyone agrees that the court gives it to her. 
This apparently contradicts the opinion of Shmuel. The Gemara 
explains that Shmuel interpreted the mishna in accordance with 
his opinion as referring to a case when they heard concerning him 
that he died overseas. In this scenario, everyone agrees that the 
court provides her with sustenance from the husband's estate. 


Come and hear a baraita: With regard to one who went overseas 
and his wife is demanding sustenance, the sons of High Priests 
say: She takes an oath. Hanan says: She does not take an oath, i.e., 
she receives sustenance without having to swear. And if he came 
and said: I apportioned money for her sustenance and left her 
with sufficient funds, he is deemed credible" and she must return 
all that she received from his estate through the court. This poses a 
difficulty for the opinion of Shmuel, who maintains that the court 
does not supply her with sustenance ab initio. 


The Gemara answers: Here, too, it is referring to a case where they 
heard concerning him that he died abroad. The Gemara asks: 
But the tanna said: If he came and said, which indicates that the 
husband is not dead. The Gemara explains that the baraita means: 
Ifhe came after the rumor. There was a rumor that he had died, and 
for this reason the court provided her with sustenance, and later it 
was determined that the rumor was false. 


Come and hear another baraita: With regard to one who went 
overseas and his wife is demanding sustenance, if he came and 
said that prior to his departure he told her: Spend your earnings" 
to sustain yourself, he is permitted to act accordingly. If the 
court went ahead and apportioned" sustenance for her, what 
they apportioned is apportioned, and she is not required to return 
it. Again, this poses a difficulty for the opinion of Shmuel. The 
Gemara answers: Here, too, it is referring to a case where they 
heard concerning him that he died abroad. 


Come and hear another baraita: With regard to one who went 
overseas and his wife is demanding sustenance, the court 
descends to his property" and feeds and provides a livelihood 
for his wife, but not for his sons and daughters, and they do not 
give her something else." Once again this presents a difficulty 
for the opinion of Shmuel. 


Rav Sheshet said: This is referring to one who feeds his wife 
by means of a third party." In this case, even if the husband was 
available he would not be providing her with her sustenance directly, 
as he appointed someone else to give her money in accordance with 
her needs. The Gemara asks: If so, his sons’ and daughters should 
also receive this support. The Gemara answers: It is referring to a 
case where he appointed a third party for this purpose, his wife's 
sustenance, but he did not appoint a third party for this purpose, 
the sustenance of his children. The Gemara asks: If that is correct, 
why was it stated without qualification? There is no hint in the 
baraita that the husband differentiated in this manner. 


To one who feeds his wife by means of a third party - Twa 
why ” by inwy ny: In this case the husband appointed the 
third party prior to leaving on his journey to care for his family. 
Later that third party decides that he no longer wishes to pay 


the required sums (Rivan). 


If so, his sons, etc. — 131 m33 +37 8: According to the opin- 
ion of Rav that this does not refer to one who appointed 


NOTES 


a third party to care for his family, it is obvious why his wife 
alone is entitled to sustenance, as his property is mortgaged 
only with regard to her requirements, whereas it is merely an 
optional mitzva for him to sustain his children, not an obli- 
gation. However, according to the opinion of Shmuel, who 
maintains that he appointed someone for this purpose, the 
difference between his wife and his children is unclear (Ritva; 
see Josafot). 


HALAKHA 


She takes an oath at the end - ipa yawn: In the case 
of a woman whose husband went overseas, and instead 
of going to court she took the initiative and sold part of 
his estate to sustain herself, her sale is valid. She does not 
need to issue an announcement or take an oath unless her 
husband returns and claims that he left her money, or she 
comes to collect her marriage contract following his death, 
in which case she must swear that she sold his property 
only to provide herself with the necessary sustenance. 
The halakha is in accordance with the opinion of Hanan 
(Rambam Sefer Nashim, Hilkhot Ishut 12:16; Shulhan Arukh, 
Even HaEzer 70:5). 


And if he came and said | apportioned...he is deemed 
credible — jax3...n77D9 VIN) XI DX): If a woman did not 
file a claim for sustenance in court and did not sell her 
husband's estate but instead waited for his return, and he 
says that he left her funds with which to sustain herself 
while she claims that she had to borrow money in order 
to eat, the husband takes an oath of inducement and is 
exempt from any further obligation, and she must pay all 
her debts on her own (Rambam Sefer Nashim, Hilkhot Ishut 
12:21; Shulhan Arukh, Even HaEzer 70:10). 


If he came and said, spend your earnings, etc. - K2 ON 
ADIPE Mb! NY VANI: If a husband said to his wife prior 
to his departure: Spend your earnings to sustain yourself, 
and she remained silent, she is not entitled to sustenance 
from him or his estate, because if she did not agree to his 
stipulation she should have raised a claim against him or 
told him that her earnings are not enough. However, if she 
did protest the arrangement, he cannot force her to accept 
it (Rambam Sefer Nashim, Hilkhot Ishut 12:20 and Maggid 
Mishne there; Shulhan Arukh, Even HaEzer 70:9). 


If the court went ahead and apportioned — p4 ma Wa? 
ypoas: If a wife came to court in her husband's absence 
and the court apportioned funds for her sustenance, or 
if she sold property from his estate on her own initiative, 
and subsequently her husband came and said that he left 
her means for her sustenance, she must swear over a holy 
object, i.e., an oath by Torah law, that he did not leave her 
anything. The halakha is in accordance with the opinion 
of Hanan. However, if she sold movable property she must 
take an oath of inducement, by rabbinic law. The reason is 
that this property is legally in her possession, and therefore 
she is considered to have issued a full denial of a claim, 
not merely a partial one, and one who denies an entire 
claim does not swear by Torah law (Vilna Gaon; Rambam 
Sefer Nashim, Hilkhot Ishut 12:21-22; Shulhan Arukh, Even 
HaEzer 70:10). 


The court descends to his property — vom DTT pt TVA: 
When the court decides to apportion funds for a wife's 
sustenance, they sell properties from the estate of the 
husband to procure the requisite funds, as stated in the 
baraita (Rambam Sefer Nashim, Hilkhot Ishut 12:16; Shulhan 
Arukh, Even HaEzer 70:5). 


And not something else - n% 731 xn: The court appor- 
ions funds for the sustenance of a wife whose husband 
has gone overseas. They use his estate to pay for food, 
clothes, household wares, and a place to live, but not for 
jewelry. The halakha is in accordance with the baraita and 
he opinion of Rav Hisda. The Vilna Gaon cites a tradition 
hat Rav Hisda was Rav Yosef's teacher, and with regard to 
hese first generations of amora’im, the halakha follows 
he earlier generation (Rambam Sefer Nashim, Hilkhot Ishut 
13:7; Shulhan Arukh, Even HaEzer 70:5). 
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This file may not 


NOTES 


They may not descend — nm 4x72 xb: This halakha that 
the testimony of a single witness is accepted only with 
regard to a wife is based on the concern that she might 
end up a deserted wife if proper testimony were required. 
To ensure that the woman herself will examine the matter 
carefully, the Sages enacted several stringencies in this 
case. Although the testimony of this witness is legally 
valid not only to allow the woman to remarry but also to 
claim her marriage contract, nevertheless it is not con- 
sidered full-fledged testimony. Consequently, it cannot 
be relied upon with regard to monetary matters, which 
means that the heirs do not inherit their father’s property 
on the basis of that testimony. 


Perek XIII 
Daf107 Amudb 


NOTES 

The first three months - DYKT wn aww: Forthe 
first three months after her husband's death a yevama 
may neither enter into levirate marriage nor perform 
halitza, as she might be pregnant by her late husband. 
Since the delay is caused by the first husband, she is 
entitled to sustenance from his property. After this stage, 
she is no longer treated like a regular widow, as she is 
bound to her yavam by the levirate bond. However, as 
the yavam has not yet entered into levirate marriage with 
her, her status is less than that of a betrothed woman. 
Consequently, she is not entitled to sustenance from 
him (see Rivan). 
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Rather, Rav Pappa said that Shmuel would explain this baraita as 
referring to a case where she heard that he had died, and she was 
told this by one witness. Therefore, as far as she is concerned, since 
this is a case where if she wanted to remarry based on the testi- 
mony of that one witness she may marry, as in this situation the 
Sages permitted her to rely on the account of a single witness so 
that she not end up a deserted woman, the court also provides her 
with sustenance, as she may claim her marriage contract based on 
this testimony. 


However, with regard to his sons and daughters, since this is a case 
where if they wanted to descend to his estate on the basis of the 
testimony of one witness, they may not descend" and take the 
property, as two witnesses are required for matters of inheritance, 
the court also does not provide them with sustenance. As far as 
the children are concerned, there is still insufficient evidence for 
the death of their father. 


Incidentally, the Gemara asks: What is: Something else, men- 
tioned in the baraita? Rav Hisda said: This is a wife’s ornaments, 
to which she is entitled in addition to her sustenance. Rav Yosef 
said: It is money for charity. The Gemara comments: According 
to the one who said that the court does not pay for her ornaments 
if the husband has gone overseas, all the more so 


he maintains that she does not receive money from his property 
for charity, as the court does not take donations of charity from 
one’s property without his knowledge. Conversely, the one who 
said that the court does not give money for charity would argue: 
However, they do give her ornaments, as it is assumed that it 
is not satisfactory for him for his wife to be degraded by a lack 
of jewelry. 


The Gemara further suggests: Come and hear: With regard to a 
yevama, a woman whose husband died childless and he has a 
brother [yavam], and who is waiting either to enter into levirate 
marriage with the yavam or perform halitza, for the first three 
months" after her husband’s death she is sustained from the 
property of her husband." 


From then on, as long as she has not entered into levirate marriage, 
she is not sustained, neither from the property of her husband 
nor from that of the yavam. If the yavam stood in judgment and 
the court ruled that he should enter into levirate marriage, and 
he fled, she is sustained from the property of the yavam. This 
apparently contradicts Shmuel’s ruling, as here the woman is pro- 
vided with sustenance from the estate of the yavam in his absence, 
despite the fact that his obligation toward her is less than that of 
a husband. 


The sustenance of a yevama - mad Misia: For the first three 
months after the death of her husband, a yevama receives her 
sustenance from his property. From that point onward, she is 
sustained neither from the property of the husband nor from 
that of the yavam. If her yavam stood in judgment and he was 


HALAKHA 


her, and he agreed but was unable act upon the ruling due to 
circumstances beyond his control, e.g., an illness Jerusalem 
Talmud) or if he had to flee the country, he is obligated to pro- 
vide her sustenance (Rambam Sefer Nashim, Hilkhot Ishut 18:15; 
Shulhan Arukh, Even HaEzer 106:1). 


required to perform halitza or enter into levirate marriage with 
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The Gemara answers that Shmuel could have said to you: With 
regard to what need we be concerned in this case? If the concern is 
due to the possibility that he gave her a bundle of money before his 
departure, the mind of the yavam is not that close to this woman that 
he would leave money with her; if the concern is due to her earnings, 
i.e. that he said to her: Spend your earnings to sustain yourself, she 
is not yet obligated to give him her earnings. 


Come and hear: With regard to a wife who went with her husband 

overseas, and she came" back and said: My husband died, if she 

wishes she is sustained from his property, and if she wishes she 

collects payment of her marriage contract. If she said: My husband 

divorced me, but she does not present a bill of divorce, she is con- 
tinually sustained from his property up to the amount of her mar- 
riage contract. The reason is that she may collect this money whether 
or not her claim is believed: If she is still married, she is entitled to 

her sustenance, and if she is divorced she receives the marriage con- 
tract. This once again presents a difficulty for the opinion of Shmuel, 
as she collects money from her husband’s estate in his absence. 


The Gemara answers: Here, too, it is referring to a case where they 
heard concerning the husband that he died. The Gemara asks: And 
what is different about the sum up to the amount of her marriage 
contract; why is she given no more than this? Ifhe is dead, she should 
be allowed to sustain herself from all his property until she weds 
another. The Gemara answers: The reason is that she is the one who 
caused the loss to herself. By claiming that she was divorced, she 
forfeits her right to more sustenance. 


The Gemara further suggests: Come and hear: How, i.e., in what case, 
did the Sages say that a minor who refuses her husband does not 
receive sustenance?" You cannot say that this halakha applies to 
a young girl who is living under the authority of her husband, as 
her husband is obligated in her sustenance. Rather, it applies to a 
case where her husband went overseas, and she borrowed money 
and sustained herself for a while, and subsequently she arose and 
refused him. The Gemara infers: The reason is that she refused 
him, which indicates that if she did not refuse her husband, the 
court gives her sustenance. This apparently shows that a woman is 
sustained from her husband’s property when he goes overseas. 


The Gemara answers that Shmuel could have said to you: With 

regard to what need we be concerned here? If the concern is due 

to the possibility that he left her a bundle of money before his depar- 
ture, one does not give a bundle of money to a minor. If the concern 

is due to the possibility that he instructed her to subsist on her earn- 
ings, the earnings of a minor are not enough to cover the expenses 

of her sustenance. In summary, no resolution has been found for the 

dispute between Rav and Shmuel, notwithstanding the numerous 

sources cited by the Gemara. 


The Gemara asks: What is the conclusion that was reached about this 
dispute? How should this case be treated in practice? When Rav 
Dimi came from Eretz Yisrael, he said: An incident of this kind came 
before Rabbi Yehuda HaNasi in Beit She’arim, and he apportioned 
sustenance for her. However, a similar incident came before Rabbi 
Yishmael in Tzippori, and he did not apportion sustenance for 
her. Rabbi Yohanan wondered about this ruling: And what did 
Rabbi Yishmael see such that he did not apportion sustenance for 
her? After all, the sons of High Priests and Hanan disagreed in the 
mishna only with regard to whether she is obligated to swear an oath, 
but as far as sustenance is concerned, they concur that the court 
gives it to her. 


Rav Shemen bar Abba said to Rabbi Yohanan: Our Rabbi in Baby- 
lonia, Shmuel, already interpreted it as referring to a case where 
they heard concerning the husband that he died. Rabbi Yohanan 
said to him in astonishment: Have you gone that far’ in your 
analysis of this case that you were able to resolve this problem? 
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HALAKHA 


A woman who came from overseas, etc. - TONI 
21 OT Nyaa AKAW: Ifa woman who traveled over- 
seas with her husband returned alone, claiming that 
her husband died, she is believed. She may choose 
whether she wishes to receive her sustenance as a 
widow or to receive payment of her marriage con- 
tract. If she says that her husband divorced her, she is 
not believed, but she may take her sustenance up to 
the value of her marriage contract, as she is entitled 
to this sum in any case (Rambam Sefer Nashim, Hilkhot 
Ishut 18:24; Shulhan Arukh, Even HaEzer 93:17). 


One who refuses her husband does not receive 
sustenance — nisin 7y px nagan: With regard to 
a minor girl who was married off by her mother or 
brothers, as long as she remains with her husband 
he is obligated to provide her sustenance and her 
redemption. However, if he went overseas, and she 
borrowed money for her sustenance or her redemp- 
tion and subsequently refused him, he is not obli- 
gated to pay her debts, as stated in the baraita here 
(Rambam Sefer Nashim, Hilkhot Ishut 24:5; Shulhan 
Arukh, Even HaEzer 116:5). 


NOTES 


Have you gone that far - 'X7 ha ma pans: Some 
commentaries suggest two explanations of this state- 
ment. It may be a rhetorical question: Were you able 
to analyze this case to such great depth? Alternatively, 
it may be a challenge: If you did in fact discuss this 
case, you should have reached a different conclusion 
(Rivan). 
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NOTES 


Glazed vessels — Kp 987: Rashi explains that these 
vessels are plated with lead, while others claim that this 
is referring to vessels glazed with glass (Tosafot; Rabbeinu 
Hananel; Arukh). Some commentaries contend that Rav 
Zevid's ruling refers only to cold liquids, e.g., wine used 
as a libation. In the case of hot substances, however, Rav 
Zevid concedes that these earthenware vessels remain 
prohibited (see Josafot). 


And someone arose and sustained — D315! TIY TAYY: 
Rashi and most authorities maintain that this does not 
apply if the woman borrows money. In that case, the 
ender sues her for the money, and she in turn claims 
payment from her husband, who must pay her. However, 
others contend that even in this situation, the man who 
unded her is not entitled to anything unless the husband 
agrees to pay him (geonim). The commentaries further 
note that although in many cases the Sages decreed that 
one who freely spent money in aid of another should 
be reimbursed, in this case the obligation to sustain the 
woman is a personal one that applies exclusively to her 
husband (Nimmukei Yosef). Furthermore, it can be argued 
that the provider's intervention was unnecessary, since if 
she limited her expenses she could presumably sustain 
herself through her own earnings. 


LANGUAGE 

Glazed [kunya] — Kp: From the Greek kovia, konya, 
meaning dust, sand, or various powders. It can be used 
to refer to vessels covered with glaze, lime, or stucco. 


BACKGROUND 

Glazed vessels [manei dekunya] — KIPI 1NA: As 

described in the Gemara, manei dekunya are vessels 

glazed with different types of materials, which give the 

vessel various colors. Due to the variation in material, dif- 
ferent types of glaze also affect the degree to which the 

contents of the vessel are absorbed into the vessel walls. 
Glazing is achieved by covering the earthenware vessel 

during its manufacture with certain materials, mainly salts. 
The quality of the glazing and the degree of its imperme- 
ability are largely dependent on the temperature achieved 

during its manufacture and the specific substances used. 
Even nowadays a lead base is often used for glazing (see 

Rashi), to which various salts are added. Certain types of 
glazing are likely to crack, in which case the vessels would 

absorb the liquids placed in them. In summary, the colors 

of the glazing mentioned here reflect the technique used 

for sealing the vessels, which affects both their imperme- 
ability and the potential for the appearance of holes and 

cracks. 
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One apportions sustenance for a married woman - }*?bi5 


HALAKHA 


by you and in turn | will not work, her request is accepted, and 


When Ravin came from Eretz Yisrael, he said a different version of 
this discussion: An incident came before Rabbi Yehuda HaNasi 
in Beit She’arim, and he did not apportion sustenance for her; 
an incident came before Rabbi Yishmael in Tzippori, and he 
apportioned sustenance for her. Rabbi Yohanan said: And what 
did Rabbi Yehuda HaNasi see such that he did not apportion 
sustenance for her? As, the sons of High Priests and Hanan 
disagreed only with regard to an oath, but when it comes to 
sustenance, the court gives it to her. Rav Shemen bar Abba said 
to Rabbi Yohanan: Shmuel in Babylonia already interpreted it as 
referring to a case where they heard concerning him that he died. 
Rabbi Yohanan said to him in astonishment: Have you gone that 
far in your analysis of this case? 


The Gemara concludes: And the halakha is in accordance with the 
opinion of Rav, and therefore one apportions sustenance for a 
married woman" whose husband went overseas. In passing, the 
Gemara mentions other rulings of halakha. And the halakha is in 
accordance with that which Rav Huna said that Rav said. As Rav 
Huna said that Rav said: A woman can say to her husband: I 
will not be sustained by you and in turn I will not work," i.e., you 
will not keep my earnings. The reason is that this arrangement was 
enacted by the Sages for the wife’s benefit. Consequently, she can 
relinquish her rights to her sustenance in this manner. 


And the halakha is in accordance with the opinion of Rav Zevid 
with regard to glazed [kunya]! vessels. As Rav Zevid said: With 
regard to these glazed vessels [manei dekunya],"*" i.e., earthenware 
vessels that are glazed over, the white and black ones are permitted 
after they have been washed, as the glazing prevents the vessels from 
absorbing the foods placed inside them. Some earthenware vessels 
absorb the food and drink that is cooked in them and are therefore 
rendered forbidden if at any time they contained forbidden food, 
e.g., wine poured as a libation or leaven on Passover. The white and 
black vessels are not considered like regular earthenware vessels, 
which are rendered permanently forbidden. 


Conversely, green ones are forbidden, as they absorb from the 
substances placed inside them. And we said that white and black 
ones are permitted only if they do not have cracks; however, if 
they have cracks they are forbidden, as the forbidden food is 
absorbed by the earthenware through the cracks. 


MI S H NA In the case of a husband who went overseas, 


and someone arose and sustained" his 
wife" in his absence, and upon the husband's return the provider 
demands from him the money he spent on his wife, Hanan says: 
He has lost his money, i.e., the husband is not obligated to repay 
him, as the provider acted of his own free will and was not instructed 
to do so by the husband. 


And someone arose and sustained his wife — DYD IM TV) 


wy nyh Disina: If a woman's husband went overseas, the 
court apportions sustenance for her, in accordance with the 
opinion of Rav. The Rambam adds that although the geonim 
dispute whether a woman who does not present her mar- 
riage contract is provided with sustenance, he rules that she is 
given sustenance during the husband's lifetime, as a husband's 
obligation to provide his wife with sustenance applies by Torah 
law (Rambam Sefer Nashim, Hilkhot Ishut 12:18; Shulhan Arukh, 
Even HaEzer 70:8). 


| will not be sustained and | will not work — »3x1 naim y 
mip: The Sages instituted that a woman must give her hus- 
band her earnings in exchange for her sustenance. Since this 
enactment is for her benefit, if she says: | will not be sustained 
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she cannot be compelled to give him her earnings. The halakha 
is in accordance with the opinion of Rav Huna (Rambam Sefer 
Nashim, Hilkhot Ishut 12:4; Shulhan Arukh, Even HaEzer 69:4). 


Glazed vessels — x31 13813: With regard to vessels glazed 
with lead or with shards of glass (Tosafot), if they are green 
their status is like that of vessels made from natron, and they 
are rendered permanently forbidden if they had been used for 
forbidden food. With regard to white or black vessels, if they 
have no cracks then they have the status of metal vessels with 
regard to cleansing, but if they are cracked they are treated 
like other earthenware vessels. The halakha is in accordance 
with the opinion of Rav Zevid (Rambam Sefer Kedusha, Hilkhot 
Ma‘akhalot Assurot 11:19; Shulhan Arukh, Yoreh De'a 135:6). 


inwy ny: If aman went overseas and someone else sustained 
his wife, the husband is not obligated to repay him upon his 
return, as he did not instruct him to do so and she did not 
borrow the money from him. The halakha is in accordance 
with the opinion of Hanan (see 109a). Some commentaries 
write that if this provider owed money to the husband, the 
amount he gave the wife is deducted from his debt (Rema, 
based on Mordekhai), and similarly, if anyone sustained her 
from the husband's property he is exempt from payment (Beit 
Shmuel; Helkat Mehokek; Rambam Sefer Nashim, Hilkhot Ishut 
12:19; Shulhan Arukh, Even HaEzer 70:8). 
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The sons of High Priests disagreed with Hanan’s opinion and said: 
The man swears how much he spent on behalf of the woman, and 
he takes that sum from the husband. Rabbi Dosa ben Harkinas 
said that the halakha is in accordance with their statement. Rabbi 
Yohanan ben Zakkai said: Hanan spoke well in this case, as this 
man is like one who placed his money on the horn of a deer in 
midflight, i.e., he has no reasonable expectation of reimbursement. 


‘ie E M ARA We learned in a mishna there (Nedarim 


33a): With regard to one who is prohibited 
by a vow from deriving benefit from another, 


the other may contribute his shekel for him," i.e., it is permitted 
for the second individual to donate the half-shekel from his own 
money to the Temple on behalf of the first one, who is prohibited 
by the vow from deriving benefit; and he may repay his debt" for 
him, i.e., if the one prohibited by the vow owes money to a third 
party, the one from whom he may not derive benefit may pay off 
that debt on his behalf. And he may return to him his lost object," 
and in a place where one takes a wage" for returning a lost article, 
the benefit paid for the return of the item goes to the Temple 
treasury of consecrated property." 


The Gemara discusses this mishna: Granted, he may contribute 
his shekel for him, as he thereby performs a mitzva. The one 
prohibited by the vow from deriving benefit does not derive any 
direct benefit from this action, as even if he did not pay the half- 
shekel, all Jews have a share in the communal offerings brought in 
the Temple, as we learned in a baraita: One performs the collection 
of money from the chamber with the intention that the ceremony 
apply to money that is lost," and money that has already been 
gathered but has not yet been brought to the Temple, and money 
that will be gathered in the future. This shows that even if one did 
not give a half-shekel, the communal offerings are nevertheless 
sacrificed in his name. 


And concerning the halakha that he may return to him his lost 
object, he also performs a mitzva‘ by means of this action. How- 
ever, with regard to the statement that he may repay his debt for 
him, this is problematic because it provides a gain for the one 
prohibited by the vow from deriving benefit; if he did not repay the 
person’s debt, that person would have to pay it from his own pocket. 
Consequently, it should be considered as though the one prohibited 
from deriving benefit received money. 


NOTES 


And ina place where one takes a wage - 12¥ prvi Dipan: 
There is no obligation to give a reward to one who returned 
a lost object, as there is both a mitzva to return a lost article 
o its rightful owner and a prohibition against neglecting this 
duty. Nevertheless, in some places the owner of the lost article 
presents a small gift to the finder as a sign of his gratitude. In 
certain circumstances, the owner of the lost object must reim- 
burse the finder if he had taken time from his work to restore 
he lost item to its owner. 


The benefit goes to the Temple treasury of consecrated 
property — wapad TKT bian: The Gemara in Nedarim 33a asks 
why the finder cannot accept his reward; after all, it is the owner 
of the lost object who is prohibited from deriving benefit from 
the finder, not the reverse. One answer, cited by Rashi here, is 
that this refers to a case where each of them was prohibited by 
vow from deriving benefit from the other, which means that 


the finder may not derive benefit from the owner of the lost 
article either. Others explain that this refers to a place where it 
was customary to give something to the finder; however, this 
finder would rather not derive benefit from this type of favor. 
Under other circumstances, the finder could simply refuse the 
reward, but if he does so in this case he is providing benefit to 
the owner. Consequently, the money is given to a third party, 
the Temple treasury of consecrated property (Nimmukei Yosef). 


He also performs a mitzva - Wayp mia %2): The fact that 
he is performing a mitzva is not enough to render this action 
permitted, since if the other person is in need of charity he may 
not give him money, despite the fact that by doing so he would 
fulfill a mitzva. The difference between these two cases is that 
as opposed to one who donates to charity, one who returns a 
lost object does not give anything tangible of his own, as he 
merely returns to the owner that which belongs to him (Ritva). 


HALAKHA 


May contribute his shekel for him - bpw ny bbpiw: Ina 
case where one is prohibited by a vow from deriving benefit 
from another, that other person may donate the half-shekel 
to the Temple treasury on his behalf (Rambam Sefer Hafla‘a, 
Hilkhot Nedarim 6:4). 


And he may repay his debt - jain ny yya: In a case 
where one is prohibited by vow from deriving benefit from 
another, that other individual may pay off his debts. Even 
if the one who paid the debt was given the collateral the 
lender had previously taken, he must return it to the bor- 
rower. This is in accordance with the opinion of Hanan and 
the statement in the Jerusalem Talmud that this halakha 
refers not only to one who provides sustenance for a wife 
but to any case involving a creditor (see Tosafot). However, 
some authorities (Bah; Sma) dispute this and maintain that 
this halakha applies only to debts that are similar to suste- 
nance (Rambam Sefer Hafla‘a, Hilkhot Nedarim 6:4; Shulhan 
Arukh, Yoreh De‘a 221:2). 


And he may return to him his lost object - b vin) 
inpax: In a case where one is prohibited by vow from 
deriving benefit from another, that other individual may 
return to him his lost object. If the two are mutually prohib- 
ited from benefiting from each other, and they are in a place 
where a reward is given to one who returns a lost article 
to its rightful owner, the one who found the lost object 
returns it to the other in fulfillment of the mitzva, and the 
reward is paid to the Temple treasury of consecrated prop- 
erty (Rambam Sefer Hafla‘a, Hilkhot Nedarim 7:1; Shulhan 
Arukh, Yoreh De‘a 227:3). 


One performs the collection for money that is lost, etc. - 
D1 ANT by pagin: When the treasurers take money from 
the chamber, they do so with the intention that this money 
represents those whose coins are in the chamber, those 
whose coins were collected but did not yet arrive to the 
chamber, and those whose coins are yet to be collected 
(Rambam Sefer Zemanim, Hilkhot Shekalim 2:9 and Kesef 
Mishne there). 
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NOTES §=——¥—____—__- 
On the condition that he need not pay it back — naa by 
viy Kow: This does not mean that the money was given 
from the outset on condition that it need not be repaid, as 
that would be a gift, not a loan. Rather, as stated by Rashi, it 
means that no date was set for the repayment of the loan. 
Alternatively, the lender agreed that if the borrower fails to 
repay the loan he will not sue him in court (Rivan). 


Perek XIII 
Daf108 Amud b 


HALAKHA 

When the estate is large, etc. — ^3) parva DD23ITW yaa: 
With regard to one who died and left behind sons and 
daughters, the sons inherit the estate and they provide 
sustenance to their sisters until the sisters mature or are 
betrothed. This arrangement applies when the estate is 
sufficient for both the sons and the daughters until they 
become grown women. However, if the estate is not that 
large, the court first extracts funds from it for the daugh- 
ters’ sustenance. If nothing remains from the estate, the 
daughters will be provided for while the sons must beg 
for their livelihood. The halakha is in accordance with the 
unattributed mishna, not the opinion of Admon, as the 
discussion in Bava Batra 139b is not in accordance with his 
ruling. All of this applies if the father left behind real estate. 
However, if he left behind only movable property, there is 
a later enactment that daughters must be sustained even 
from movable property, but this enactment does not apply 
if it would mean that the sons would forfeit their inheritance 
completely. Consequently, in that case the children would 
divide all the assets equally (Rambam Sefer Nashim, Hilkhot 
Ishut 19:17-18; Shulhan Arukh, Even HaEzer112:11-12). 


NOTES 


Admon says, etc. — 131 Wait Jat: Some commentaries 
maintain that Admon does not disagree with the opinion 
of the Rabbis but is simply expressing his astonishment at 
this ruling (Rabbeinu Tam in Tosafot; Rosh). 


| lose out — T097: Some maintain that Admon does not 
mean that the daughters’ sustenance should be taken away 
from them entirely. Rather, he is saying that instead of the 
sons losing their entire inheritance, the sons and the daugh- 
ters should divide the estate between them and live off of 
it for as long as they can (Rashbam on Bava Batra 139b). 
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Rav Oshaya said: In accordance with whose opinion is this 
mishna? Itis in accordance with the opinion of Hanan, who said 
in the mishna: He has lost his money. In other words, this is 
referring to a case in which he repays a debt that the other does 
not really have to repay at all, and therefore he is doing a favor to 
the creditor, not to the one who is prohibited from deriving 
benefit. 


And Rava said: You can even say that this is in accordance with 
the opinion of the Rabbis, and here we are dealing with a situ- 
ation where the borrower borrowed money on the condition 
that he need not pay it back" until he chooses to do so. In that 
case, if the one from whom this borrower may not derive benefit 
repaid the debt for him, he performed a favor only to the lender, 
not to the borrower. 


The Gemara analyzes these opinions: Granted, Rava did not say 
his statement in accordance with the explanation of Rav Oshaya, 
as he establishes the mishna in Nedarim not only in accordance 
with the view of Hanan, but also in accordance with the opinion 
of the Rabbis. However, what is the reason that Rav Oshaya 
did not say that the mishna is referring to a loan that did not 
have to be repaid, in accordance with the explanation of Rava? 
The Gemara answers that Rav Oshaya could have said to you: 
Although in this type of loan there is no benefit to the borrower, 
as he need not repay it within a certain period of time, 


doesn’t he have shame due to his failure to repay the debt? 
There too, in the case of one prohibited by a vow, he has benefit; 
namely, the benefit that he is ashamed before him until the loan 
is repaid. 


MIS HNA Admon states a dissenting opinion to 

that of the Rabbis in seven cases. The 
mishna elaborates: With regard to one who died and left behind 
both sons and daughters, when the estate is large" the sons 
inherit the property and the daughters are provided with 
sustenance from it. And with regard to a small estate, which is 
insufficient to provide for both the sons and the daughters, the 
daughters are provided with sustenance and the sons have 
neither inheritance nor sustenance, and therefore, if they have 
no other means with which to support themselves, they must 
go round begging at the doors. Admon says:" Because I am a 
male, will I lose out?" Rabban Gamliel said: I see as correct the 
statement of Admon. 


G E M ARA With regard to Admon’s statement: 


Because I am a male will I lose out, the 
Gemara asks: What is he saying? What is the significance of 
the fact that one is male? Abaye said that this is what he is 
saying: Because I am a male and, unlike women, I am fit to 
engage in Torah study, should I lose out? 


Rava said to him: Is that to say that it is one who is engaged in 
Torah study who inherits, whereas one who is not engaged 
in Torah study does not inherit? What does the study of Torah 
have to do with the matter at hand? Rather, Rava said that this 
is what Admon is saying: Because I am a male, who has a 
greater right to the property by Torah law, and therefore it is 
fitting for me to inherit when the estate is large, will I now lose 
out entirely in a case of a small estate? 
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MI SHN A The mishna cites another case involving 

a dispute between Admon and the Rabbis. 
With regard to one who claims that another owes him jugs of 
oil, and the other admits to the claim of pitchers" but not the oil, 
Admon says: Since he made a partial admission to the claim, he 
takes an oath swearing that he owes only what he has admitted to 
and no more. And the Rabbis say: The partial admission in this 
case is not of the same type as the claim, as the claim specified 
oil and the admission referred to pitchers. Rabban Gamliel said: I 


see as correct the statement of Admon. 

G E M A One can conclude from here that accord- 
ing to the opinion of the Rabbis, if one 

claimed that another owed him wheat and barley, and the other 

party partially admitted that the claim was true only with regard 

to the barley, he is exempt, just as he is exempt in this case when 

the claim was for jugs of oil and the admission referred only to jugs. 


The Gemara suggests: Let us say that it is a conclusive refutation 
of the opinion that Rav Nahman said that Shmuel said. As Rav 
Nahman said that Shmuel said: If one claimed against another 
that he owed him wheat and barley, and the other admitted to 
owing one" of the types, he is obligated to take an oath, as he 
partially admitted to the claim. 


Rav Yehuda said that Rav said: The mishna is not referring to a 
case where one claimed that another owed him oil and pitchers. 
Rather, he claimed that another owed him a certain measure of 
oil, i.e., an amount of oil that would fill a certain number of jugs, 
while he did not claim the jugs at all. Consequently, the admission 
was not of the same type as the claim at all. The Gemara asks: If so, 
what is the rationale for the ruling of Admon that he must take 
an oath? Clearly, the admission and the claim do not refer to the 
same objects. 


Rather, Rava said: Everyone agrees that in a case where he said 
to him: I have ten jugfuls of oil in your pit," he is claiming oil 
from him and he is not claiming pitchers from him at all. In this 
case, it is clear that admitting to owing pitchers is not a partial 
admission whatsoever that would lead to an obligation to take an 
oath. Similarly, ifhe said to him: I have ten full jugs of oil with you, 
he is claiming from him both oil and pitchers, and therefore if the 
other party concedes to owing pitchers, this is a partial admission 
to the claim and everyone agrees that he must take an oath. 


When they disagree in the mishna is in a case where he said to 
him simply: I have ten jugs of oil with you. Admon says: This 
expression includes a reference to the pitchers, while the Rabbis 
hold that this expression does not include a reference to the 
pitchers. 


The Gemara infers: Rather, the reason for the ruling of the Rabbis 
is specifically that the expression does not include a reference 
to pitchers, which indicates that if the expression includes a 
reference to pitchers, one is obligated to take an oath. If so, let us 
say that this is a conclusive refutation of the opinion of Rabbi 
Hiyya bar Abba. As Rabbi Hiyya bar Abba said: If one claimed 
against another that he owed him wheat and barley, and the other 
admitted to one of the types, he is exempt from an oath. 


One claimed against another wheat and barley, and he admit- 
ted to one, etc. - ^3) INA b ATM iyw pon iyo: If one 
claims that another owes him two different types of items and 
the other admits that he owes him one of those types, this is 
considered an admission of debt of the same type that was 
claimed, and therefore the one who admitted must take an oath 


HALAKHA 


with regard to the rest of the debt. For example, if one claims 
that another owes him wheat and barley, and the other party 
concedes that he owes him wheat but not barley, he is obligated 
to take an oath to that effect. The halakha is in accordance with 
the opinion of Shmuel (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 3:1; Shulhan Arukh, Hoshen Mishpat 88:12). 


‘Mp 13” pi) - KETUBOT - PEREK XIII - 108B 


rom the publisher 


NOTES 


Jugs of oil, and he admits to pitchers — 771m jaw "1a 
03/7324: Some commentaries ask why the mishna initially 
spoke of jugs and subsequently referred to pitchers. They 
explain that the term jug can mean a measure of volume 
or a vessel, whereas the term pitcher invariably refers 
o a receptacle and never means a measure of volume. 
Therefore, the ambiguity in the claim does not occur in 
he admission, which refers solely to the receptacles (Shita 
Mekubbetzet; Melekhet Shlomo). 


have...in your pit- 7124 % w»: The later commentaries 
note the textual variants here, as some omit the phrase: In 
your pit. Apparently, those who accept that reading main- 
ain that the phrase: | have ten jugfuls of oil, is enough to 
indicate that one is referring only to oil, not to the contain- 
ers, and there is no need to stress the fact that the oil is not 
in pitchers but is still in the pit (see Rambam). 
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HALAKHA 

Ten jugs of oil, etc. — 131 jaw "13 MWY: If one said to 
another: | have ten jugfuls of oil in your pit, and the 
other admitted to the pitchers alone, he is exempt 
from an oath, as the claim referred to oil and he 
admitted to owing pitchers. However, if one claimed: 
| have ten jugs of oil in your possession, and the other 
concedes to the containers, he must take an oath. The 
halakha is in accordance with the opinion of Admon, 
as stated on 109a (Maggid Mishne). Some commen- 
taries (Rema; Tur, based on Rosh) claim that if one 
said: Ten jugs of oil, this refers to oil alone, not to the 
containers (Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 3:13; Shulhan Arukh, Hoshen Mishpat 88:18). 


NOTES 

And he went bankrupt - oon ny b vwa: This 
expression, which literally means: And he stretched 
his leg toward him, is interpreted in several ways. 
Rashi offers two possibilities, while the Rivan suggests 
three. One explanation is that it is a form of derision, 
as though one stretches his leg toward the other and 
says: Take the mud off the sole of my foot, as | will not 
give you any more. Alternatively, he is saying: Even if 
you hang me from a tree by my foot, | cannot give you 
anything (Rashi). A third possibility is: You can take my 
foot, but | do not have any money to give you (Rivan). 
Yet another suggestion is that it means that he has 
gone off to another place, i.e., the father has left the 
area and is no longer available to pay the promised 
sum (Rambam; Ra‘avad; Ritva). Finally, it might mean 
that he stretched out his foot and died, i.e., an expres- 
sion of death, similar to: He kicked the bucket (Meiri). 


Perek XIII 
Daf109 Amuda 


HALAKHA 

She can say, etc. — 131 VINAY NI mya: With regard 
to one who apportions money for his son-in-law and 
then goes abroad (Rambam) or subsequently does 
not have the money to pay (Rashi), the bride may 
say to her groom: | did not apportion the money for 
myself, so what can | do? Either marry me without a 
dowry or release me by means of a bill of divorce. This 
halakha is in accordance with the opinion of Admon 
(Rambam Sefer Nashim, Hilkhot Ishut 23:16; Shulhan 
Arukh, Even HaEzer 52:1). 
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Rav Shimi bar Ashi said: The case of the mishna is not similar to 
that of wheat and barley, as those two types are not connected to 
one another. Rather, the case of jugs of oil is more like that of 
one who claimed that the other owed him a pomegranate in its 
peel, as the jugs are as necessary for the oil as the peel of a pome- 
granate protecting its fruit. Ravina strongly objects to this: The 
comparison between these cases does not bear close scrutiny. A 
pomegranate without its peel cannot be preserved, and therefore 
it is obvious that when one claims a pomegranate, he must be refer- 
ring to the peel as well. By contrast, oil can be preserved without 
the pitchers, as it can be placed in another receptacle. 


Rather, here we are dealing with a case where one said to another: 
Ihave ten jugs of oil" with you, and the other said to him: With 
regard to the oil, these matters never occurred; I never borrowed 
oil from you. Concerning the pitchers as well, you do have five of 
them with me and these I admit I took from you, but you do not 
have the other five you claim. 


Admon says: This expression includes a reference to pitchers, 
and since he takes an oath about the pitchers, as he partially 
admitted to owing them, he takes an oath about the oil as well, by 
means of an extension of the first oath. And the Rabbis hold 
that this expression does not include a reference to the pitchers, 
and therefore that which the first person claimed from him the 
second person did not admit to at all, and that which the second 
person admitted to, the first person had not claimed from him. 
The second individual denied owing any oil, and as for his partial 
admission with regard to the pitchers, there was no claim about 
pitchers at all. Consequently, no oath is required whatsoever. 


MI S HN A The mishna states another case involving a 


ruling of Admon. With regard to one who 
promises and apportions money for his son-in-law as a dowry, 
and he went bankrupt," and he now claims that he does not have 
the money to fulfill his financial obligations, 


the betrothed woman can be left to sit unwed in her father’s house 

until her head turns white." If the groom does not wish to marry 
without a dowry he cannot be forced to do so, as the father failed 

to fulfill his promise. Admon says that she can say:" Had I appor- 
tioned the money myself and broken my promise, I would agree 

to sit until my head turns white. However, now that my father was 

the one who apportioned the dowry, what can I do? Either marry 
me or release me by a bill of divorce. Rabban Gamliel said: I see 

as correct the statement of Admon. 


NOTES 


Sit until her head turns white - AWN rnw “y awn: The com- 
mentaries ask why the court does not force the father to pay his 
obligations (Tosafot). Some state that according to the interpreta- 
ion that the mishna is referring to a father who has no money, it 
is impossible to extract any money from him even by force or by 
aking over his property. However, according to those who say that 
he case involves a father who does not want to pay, the question 
remains difficult (Ritva). Furthermore, the Gemara stated earlier 
in the name of Rav Giddel (102a) that the sum of money that the 
father of a bride apportions for his daughter is acquired by verbal 
promise, which means that the groom already owns this money. 
Several responses have been suggested in response to this 
ast point. Some maintain that this form of acquisition is binding 


KETUBOT : PEREK XIII : 109A ` Vp 913” p15 


only if the betrothal is performed without delay, whereas in this 
case the betrothal did not happen immediately after the father’s 
promise (Rashbam in Tosafot). Alternatively, as stated in the Jeru- 
salem Talmud, this verbal acquisition applies only in the case of a 
first marriage. 

With regard to the question of whether or not the father has 
money, some maintain that if he does have the funds it is easier to 
understand the ruling that she can say to the groom: Either marry 
me or release me, as the groom can sue the father and force him 
to pay (Penei Yehoshua, citing Ran). The later commentaries further 
discuss whether a father who does not have enough money for the 
dowry is considered the victim of an unavoidable accident to the 
extent that it is as though he has fulfilled the condition. 
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G E M A The mishna is not in accordance with 

the opinion of this tanna, as it is taught 
in the Tosefta (13:1) that Rabbi Yosei, son of Rabbi Yehuda, said: 
Admon and the Rabbis did not disagree with regard to one who 
promises and apportions money for his son-in-law as a dowry 
and subsequently went bankrupt, that the betrothed woman can 
say: My father apportioned money for me; what can I do? 


With regard to what did they disagree? It is with regard to a case 
where she apportioned money for herself," as the Rabbis say: 
Let her sit until her head turns white, as she did not fulfill her 
promise. However, Admon says that she can say: I thought that 
my father would give the money for me, and now that my father 
is not giving the money for me, what can I do? Either marry me 
or release me. And it is with regard to this case that Rabban 
Gamliel said: I see as correct the statement of Admon, as the 
betrothed woman has no money of her own, and she was clearly 
relying on her father to provide the dowry. 


§ Itis taught: In what case is this statement said? It is said in the 
case of an adult" woman. However, with regard to a minor girl, 
the court compels payment." The Gemara asks: Whom do they 
compel? If we say that they coerce the father to pay, the tanna 
should have stated the opposite. It is more reasonable to suggest 
that the father is compelled to pay when an adult woman promises 
the money, as the promises of an adult are legally valid, whereas 
a minor is not legally competent and therefore her promises are 
of no consequence. Rather, Rava said: In the case ofa minor, the 
court compels the groom either to give her a bill of divorce or 
to marry her. 


§ Rabbi Yitzhak ben Elazar said in the name of Hizkiyya: Any- 
where it is recorded that Rabban Gamliel said: I see as correct 
the statement of Admon, the halakha is in accordance with his 
opinion. Rava said to Rav Nahman: Does this halakhic principle 
apply even when the debate between Admon and the Rabbis 
is recorded in a baraita?® Rav Nahman said to him: Did we 
say: Anywhere it is recorded in the Mishna? We said: Anywhere 
it is recorded that Rabban Gamliel said, which means even in 
a baraita. 


Rabbi Zeira said that Rabba bar Yirmeya said: With regard to 
the two statements that Hanan said, the halakha is in accor- 
dance with he who ruled similarly to him," i.e., Rabban Yohanan 
ben Zakkai (see 107b); however, with regard to the seven state- 
ments that Admon said, the halakha is not in accordance with 
he who ruled similarly to him, i.e., Rabban Gamliel. The Gemara 
asks: What is he saying? What does this ruling mean? 


If we say that this is what he is saying: With regard to the two 
statements that Hanan said, the halakha is in accordance with 
his opinion and in accordance with he who ruled similarly to 
him, and with regard to the seven statements that Admon said, 
the halakha is not in accordance with his opinion and also not 
in accordance with he who ruled similarly to him, but didn’t 
Rabbi Yitzhak ben Elazar say in the name of Hizkiyya: Any- 
where it is recorded that Rabban Gamliel said: I see as correct 
the statement of Admon, the halakha is in accordance with his 
opinion. 


Rather, this is what Rabbi Zeira is saying: With regard to the 
two statements that Hanan said, the halakha is in accordance 
with his opinion and is also in accordance with he who ruled 
similarly to him, i.e., Rabban Yohanan ben Zakkai. With regard 
to the seven statements that Admon said, the halakha is not 
only in accordance with the ruling of Rabban Gamliel, who ruled 
similarly to Admon in three of these cases. Rather, the halakha 
is in accordance with Admon’s ruling in all seven cases. 


HALAKHA 

She apportioned for herself - myy by NOT pDA: Ifa 
woman negotiated her own dowry, for which she appor- 
tioned money, and now she is unable to pay, she may 
be left an unwed betrothed woman until she can raise 
the funds or until she dies. The groom is not obligated to 
release her by means of a bill of divorce. This halakha is in 
accordance with the opinion of the Rabbis in the baraita 
(Rambam Sefer Nashim, Hilkhot Ishut 23:16; Shulhan Arukh, 
Even HaEzer 52:1). 


This statement. ..is said of an adult, etc. - Wax O27 
^a) abana: The statement that a betrothed woman mus 
sit unwed and wait until she comes into possession o 
he money owed to the groom relates to a case where 
she apportioned the sum of the dowry on her own 
behalf as an adult. However, if she is a minor, the cour 
orces the groom to give her a bill of divorce if he is 
unwilling to marry her without a dowry. Some claim 
hat this applies only if she cannot pay the promised 
sum, but if she has the available funds she must give 
he groom the money her father apportioned and may 
not say: Either marry me or release me (Rema, citing 
Haggahot Alfasi). Furthermore, these halakhot apply 
only prior to the wedding; after the wedding he cannot 
divorce her on the grounds that she did not give him the 
sum that was promised (Haggahot Mordekhai, Rambam 
Sefer Nashim, Hilkhot Ishut 23:16-17; Shulhan Arukh, Even 
HaEzer 52:1). 


NOTES 
However, with regard to a minor girl the court com- 
pels — ppid mappa bax: Some explain that in the case 
of a grown woman, she must have been aware that her 
father did not intend to pay the promised sum. How- 
ever, a minor girl is certainly not guilty of deception, and 
therefore the court compels the groom to act (Meiri). 


The halakha is in accordance with he who ruled 
similarly to him - 13 X¥1D abn: This translation fol- 
lows Rashi, Rivan, and Ritva. Others explain: The halakha 
is in accordance with this opinion in all similar cases 
(Rabbeinu Hananel; Rif). 


BACKGROUND 

Baraita— «171A: Literally, this term means external or 
outside, and refers to tannaitic material that was not 
included in the final compilation of the Mishna. When 
Rabbi Yehuda HaNasi redacted the collection of tan- 
naitic material he decided to exclude much of it from 
the framework of the Mishna. These tannaitic statements, 
some of which are included in other collections, are 
known as baraitot. These baraitot contain variant texts 
and other important material. 
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HALAKHA 


One who contests ownership of a field, etc. - mwa by vipa 
^a: The case is as follows; Reuven sold a field to Shimon, and 
Levi is one of the witnesses who signed the bill of sale. After 
he transaction Levi contests the ownership of the property, 
saying that this field that Reuven sold did not belong to him 
but rather belongs to Levi and that it had been stolen from 
him. In this case, the court pays no heed to him, nor to any 
evidence he may produce, as the fact that he signed the bill 
of sale is an admission on his part that the field belonged to 
Reuven at the time of the sale. This halakha is in accordance 
with the opinion of the Rabbis, but is effective only if he signed 
ogether with another witness; if he was the sole signatory on 
he bill he has not lost his right to contest ownership, as he 
new that one witness on a contract is meaningless (Ritva). 
Likewise, if he added his signature as an honorary gesture 
in addition to those of the two witnesses who had already 
signed the document, he has not lost his right (Rivash). If the 
claimant leased the field from the one in control of the field it 
is as though he signed on the bill of sale (Rosh). If the guardian 
of orphans or the court signed in this manner for a field whose 
ownership is contested by the orphans, they have not lost 
their rights to it (Rivash; Rambam Sefer Mishpatim, Hilkhot Toen 
VeNitan 16:1; Shulhan Arukh, Hoshen Mishpat 1471). 


He established it as a marker for another — an) PDD AXwY: 
Ifa claimant to the ownership of a field had previously signed 
a document which states that another field borders this one, 
which belongs to someone else, he has lost his right to protest, 
as explained in the Jerusalem Talmud. This is the case all the 
more so if the claimant himself writes a document which 
describes it as someone else's field (Rambam Sefer Mishpatim, 
Hilkhot Toen VeNitan 16:1 and Maggid Mishne there; Shulhan 
Arukh, Hoshen Mishpat 147:4). 


They taught only with regard to a witness - ty xbx ww x: 
A witness may not contest the ownership of land listed in the 
document upon which he signed. However, if the claimant is 
a judge who happened to have certified that particular docu- 
ment, he retains the right to contest ownership of the land, as 
he can claim that he did not read the entire contents of the 
document prior to certifying it. This halakha is in accordance 
with the opinion of Abaye (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 16:2; Shulhan Arukh, Hoshen Mishpat 147:4). 


Witnesses do not sign, etc. -^3 panin Ww pg: Witnesses 
may sign a document only if they have read it and are familiar 
with its contents (Rambam Sefer Mishpatim, Hilkhot Toen VeNi- 
tan16:1 and Hilkhot Malve VeLoveh 24:4; Shulhan Arukh, Hoshen 
Mishpat 45:2, 5; see 68:2). 
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The Gemara questions this interpretation: Didn’t Rabbi Yitzhak 
ben Elazar say in the name of Hizkiyya: Anywhere it is 
recorded that Rabban Gamliel said: I see as correct the state- 
ment of Admon, the halakha is in accordance with his opinion? 
It may be inferred from here that in those cases concerning 
which Rabban Gamliel said his statement, yes, the halakha is 
in accordance with Admon’s ruling, but in those cases where 
Rabban Gamliel did not say his statement, no, the halakha is 
not in accordance with the opinion of Admon. 


Rather, this is what Rabbi Zeira is saying: With regard to the 
two statements that Hanan said, the halakha is in accordance 
with his opinion and is also in accordance with he who ruled 
similarly to him. With regard to the seven statements that 
Admon said, there are among these rulings those in which the 
halakha is in accordance with his opinion and in accordance 
with he who ruled similarly to him, and there are among these 
rulings those in which the halakha is not in accordance with 
his opinion but in accordance with he who ruled similarly 
to him. 


The Gemara explains the above statement. In other words, any- 
where it is recorded that Rabban Gamliel said: I see as correct 
the statement of Admon, the halakha is in accordance with his 
opinion, whereas in those other cases, where Rabban Gamliel 
remained silent, indicating that he did not agree with him, the 
halakha is not in accordance with Admon. 


MI S H N A With regard to one who contests owner- 


ship ofa field," claiming that a field under 
the control of someone else actually belongs to him, and the 
claimant himself is signed as a witness on the bill of sale to that 
other person, Admon says: His signature does not disprove his 
claim of ownership of the property, as it is possible that the 
claimant said to himself: The second person is easier for me, as 
I can reason with him, but the first owner, who sold the field to 
the current holder, is more difficult to deal with than him. The 
claimant might have been afraid to protest against the first one, 
who is perhaps violent, and therefore he was even willing to sign 
as a witness to transfer the field to the control of someone more 
amenable to his ensuing protest. 


And the Rabbis say: He has lost his right to contest ownership, 
as he signed a bill of sale that states that the field belongs to 
the present holder. If he established that field as a marker for 
another" field, everyone agrees that he has lost his right." In 
other words, if the claimant wrote a document concerning 
another field and in that document he listed the first field as a 
boundary marker and described it as belonging to someone else, 
even Admon concedes that he has lost his right, as he had no 
reason to say it belonged to someone else other than his belief 
this was in fact the case. 


G E M ARA Abaye said: They taught this dispute 


only with regard to a witness" who 
signed on a bill of sale. However, a judge who was contesting 
the ownership of a field and at the same time sat on a court that 
certified the bill of sale for that very tract of land has not lost 
his right. This is as Rabbi Hiyya taught: Witnesses do not sign” 
a document unless they have read it, which means that a wit- 
ness cannot reasonably claim that he is certifying only part of 
document; it is assumed that he read and is aware of everything 
it contains. 


He has lost his right - ima ny 12%: The early commentaries 
write that he has lost all rights to this field, i.e., even if he brings 
witnesses testifying to his ownership of the land or that it was 


NOTES 
stolen, their testimony is not accepted, as listing a field as a 
boundary marker for another field is considered an admission 
that it does not belong to him (see Rambam). 
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However, judges do sign" a document even though they have 
not read it, as they are merely certifying the signatures without 
relating to the content of the document at all. 


§ The mishna taught that if someone established a field as a 
marker for another field, everyone agrees that he has lost his right 
to contest its ownership. Abaye said: They taught this only in 
a case where he stated this in a document unrelated to the field 
in question, which was written for another person. However, if 
he established it as a marker for himself," when he was buying a 
different field owned by the person who is in possession of the 
contested field, he has not" lost his right. 


The reason is that the claimant can say: Had I not done this act 
of writing that the field belongs to him, he would not have sold 
me this other field. What have you to say against this argument? 
Will you say that I should have put out a notice and declared in 
the presence of witnesses that I am forced to write this way in the 
contract? I was concerned about doing this, as your friend has a 
friend and your friend’s friend has a friend. In other words, it is 
hard to keep an announcement of this kind secret, and ultimately 
my notice would have become public knowledge and would have 
reached the owner of the field himself, and he would have refused 
to sell me the other tract of land. 


§ The Gemara relates: There was a certain individual who 
established a field as a marker for another field, with ownership 
of the first field ascribed to someone else. Later he contested 
the ownership of the first field, claiming it as his own, and he 
subsequently died. And prior to his death he had appointed a 
steward to manage the properties of his orphans. The steward 
came before Abaye. Abaye said to him: The deceased established 
the field as a marker for another, and therefore he has lost his 
right to contest ownership of the land. 


The steward said to Abaye: If the father of these orphans were alive 


he would have claimed and said: I established one furrow for you. 


In other words, the marker I established by means of this field was 
not meant as a reference to the entire field but only to a furrow at 
the edge of the field. Abaye said to him: You have spoken well, as 
Rabbi Yohanan said: If he claimed and said: I established one 
furrow for you," he is deemed credible. Go and give him one 
furrow in any event, as you freely admit that at least one furrow 
belongs to the one currently in control of the property. 


On that particular furrow there was a row of palm trees, which the 
steward did not want to lose. He said to Abaye: If the father of these 
orphans were alive he would have claimed and said: I did in fact 
sell the field to him, but I went back and bought it from him" 
sometime later. Abaye said to him: You have spoken well, as Rabbi 
Yohanan said: If he claimed and said: I went back and bought it 
from him, he is deemed credible. After the steward won his suit in 
court, Abaye said: One who wants to appoint a steward" should 
appoint someone like this person, who knows how to look out 
for the rights of the orphans and how to argue on their behalf. 


MI S H N A With regard to one who went overseas and 


in the meantime the path leading to his 
field was lost," e.g., the path he used to reach his land was taken 
over by the owner of the field through which it passed, so that its 
exact position is now unknown, Admon says: Let him go to his 
field by the shortest possible route. And the Rabbis say: Let him 
buy himself a path from an owner of a neighboring field at whatever 
price he can, even if it is one hundred dinars [maneh], or let him 
fly through the air. 
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HALAKHA 


However judges do sign, etc. — 131 MANIN p» bax: 

Judges certify a document simply by affirming the signa- 
tures affixed to it. There is no need for them to read and 
analyze the entire contents of the document (Rambam 

Sefer Mishpatim, Hilkhot Toen VeNitan 16:2 and Sefer Shofe- 
tim, Hilkhot Edut 6:8; Shulhan Arukh, Hoshen Mishpat 46:20, 
147:4). 


Established it as a marker for himself — ...j2°D agwy 
inyy: This halakha is not mentioned by the Rambam or 
the Shulhan Arukh. Some suggest that it might have been 
omitted because it can be inferred from the phrase: He 
established it a marker for another, that the ruling is differ- 
ent if he did so for himself (Beit Yosef). The basic halakha is 
that if the contester sold or purchased a tract of land and 
marked the contested land as a landmark in the bill of sale, 
it is no proof of admission with regard to the disputed 
property and he has not lost his right to it (see Rashi and 
Rif; Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 16:1, and 
Maggid Mishne there; Tur, Hoshen Mishpat 147, and Beit Yosef 
there; see Arukh HaShulhan, Hoshen Mishpat 147:2). 


l established one furrow for you — p WY INK obn: Ifthe 
claimant claims that he did not intend for the entire field to 
serve as his landmark but only one furrow, his argument is 
accepted and he is permitted to contest the ownership of 
the entire field apart from that particular furrow, in accor- 
dance with the statement of Rabbi Yohanan (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 16:2; Shulhan Arukh, Hoshen 
Mishpat 46:3) 


| went back and bought it from him — 137279 nnn Capian 
In a case where the claimant said: | later bought back from 
him even the single furrow | had used as a land marker for 
the border, if there is no evidence in his own handwriting to 
the contrary, or if he was actually in possession of the piece 
of property, he is deemed credible, in accordance with 
the statement of Rabbi Yohanan (Shulhan Arukh, Hoshen 
Mishpat 46:3, and in the comment of Rema). 


One who wants to appoint a steward, etc. — (X2 NT 
“DI Kawar DIT: When the court appoints a steward to 
conduct the business of orphans, they search for a trustwor- 
thy, conscientious individual who will care for the rights of 
the orphans and has connections in the business world, so 
that he can manage their estate properly and keep it profit- 
able, as stated by Abaye (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 10:6; Shulhan Arukh, Hoshen Mishpat 290:2). 


One whose path to his field was lost - 77 71AKW...17 
TIW: With regard to one who went abroad and ‘the path 
o his field was lost, if the four fields surrounding his own 
belonged to four different people, or if they all belonged to 
one person but he had acquired them from four different 
owners, each can put him off, and he has no alternative 
but to buy himself a path. However, if the four fields always 
belonged to the same individual, the one whose path was 
ost chooses for himself the shortest route to his field. If 
he took possession of a certain path, claiming that it is his, 
he cannot be removed from it without clear evidence, as 
he acted on the basis of a definite claim (Maggid Mishne; 
Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 15:11; Shul- 
han Arukh, Hoshen Mishpat 148:1-2). 


NOTES ——__—_—_———_ 
However, for himself he has not — xb inxyd Say: Rashi 
explains that the one in possession of the contested field 
sold to the claimant another tract of land that is adjacent 
to the first field. The version of the text in the Gemara is 
in accordance with Rashi’s opinion. However, most early 
commentaries maintain that the Gemara is referring to 
the opposite case, i.e., the claimant sold a field to the one 
in control of the adjacent contested property (geonim; 
Rabbeinu Hananel; see Josafot). 
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NOTES 

| will return the document to its owner - KYI 
Tony) stow: The early commentaries are puzzled by 
his claim, as the contestant can simply say: If you wish, 
give back the deeds, but in the meantime you are in 
possession of the fields and | have a claim against you 
(Ritva). Some say that since he can freely give the deeds 
back, it is considered as though he has done so. Others 
contend that this is merely an expression, and the deci- 
sive factor is not the actual return of the deeds. Rather, 
he Gemara means that as he bought the properties 
rom four separate owners, he acquired their rights as 
well, including the fact that this man cannot take a path 
without their consent. 


Here the palm tree is in their possession — shpa x27 
81773713: This observation alone is insufficient to estab- 
lish a difference between the two cases, as one can also 

say that the path is in the possession of the owners of 
the other fields. Rather, in the case of the path he has a 

claim against only one of the four, whereas here they all 

benefit from the fact that she is not given a palm tree, as 
each received a slightly larger portion of the inheritance 

(see Rivan and Talmidei Rabbeinu Yona) 


HALAKHA 


Who said to them I am leaving a palm tree for my 
daughter - mab xp ‘wax: In a case where one wrote 
in his will that a palm tree or a field of his estate should 
go to a certain individual, and when the heirs divided 
up the estate they did not give that individual anything, 
the distribution is void. The individual is given what the 
deceased ordered and the remaining estate is redivided, 
in accordance with the opinion of Abaye. Some authori- 
ties (Rema; Tur, citing Rosh) rule that if one of the heirs 
wishes to maintain the existing division of the estate and 
volunteers to give up a tree from his own property while 
the other heirs will reimburse him with money, he may 
do so (Rambam Sefer Mishpatim, Hilkhot Nahalot 10:2; 
Shulhan Arukh, Hoshen Mishpat 288:2). 


Two halves of a palm tree - opr nbs vn: Ifa dying 
person bequeathed a palm tree to a certain individual, 
and he died, leaving behind two halves of different palm 
rees, the individual takes them, as these two halves can 
be called one whole tree, in accordance with the opin- 
ion of Avimi of Hagronya. Some write that even if the 
deceased left behind whole trees, the heirs can still say 
hat he was referring to these two halves (Tur, based on 
Rosh). See the Sma, who maintains that the Beit Yosef dis- 
putes this ruling (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 11:22; Shulhan Arukh, Hoshen Mishpat 253:22). 
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GEMA The Gemara asks: What is the reason for 

the opinion of the Rabbis that he is not 
automatically entitled to a path leading to his field? After all, Admon 
speaks well, as it was established that he owned a path beforehand. 
Rav Yehuda said that Rav said: The mishna is dealing with a case 
where the field was surrounded on four sides by the property of 
four different people. Each of the four properties adjoining his field 
belonged to a different person, each of whom denied that his path 
cut through his land. Since he is unable to prove his claim with 
regard to each one of them, he has no choice but to buy himself a 
new path. The Gemara asks: If so, what is the reason for the opinion 
of Admon? 


Rava said: In a case where there are four owners of fields who come 
by virtue of four previous owners, and in a case where there are 
four owners who come by virtue of one previous owner of all four 
properties, everyone agrees that they may put off the claims of the 
owner of the field in the middle, as each can say: Your path did not 
cut through my property. When they disagree is in a case where 
there is one current owner of four fields who comes by virtue of 
four previous owners. 


Rava elaborates: Admon holds that the claimant can say to the 
landowner: In any case, I have a path through your property. 
Although he cannot prove where the path ran, it was certainly within 
the perimeter of the landowner’s property that borders his own tract 
of land, and for this reason he selects the shortest route. And the 
Rabbis hold that the landowner can say to the man: If you will 
stay silent, then stay silent and we will compromise; and if not, I 
will return the document of each field to its previous owner" and 
you will not be able to negotiate with them, as you do not know 
through which field your path passed. 


§ The Gemara relates: There was a certain man who said to his heirs, 
in his will: I am leaving a palm tree for my daughter." The orphans 
went and divided up the property and they did not give the daugh- 
ter a palm tree at all. Rav Yosef thought to say that this is exactly 
like the case of the mishna, as each heir can say to her: The tree 
designated for you is not in my portion but in that of a different heir. 


Abaye said to him: Are the cases comparable? There, each and 
every one of the fields’ owners can put him off, as in fact the path 
might not have passed through his property, whereas here, the palm 
tree is in their possession," i.e., they all share the obligation to 
give her a tree, and each is illegally holding on to a share of it. Abaye 
adds: What is their remedy? Let them give her a palm tree and go 
back and divide the inherited property once again from the outset. 
Since the palm tree will be taken from one of the shares, they must 
redistribute the estate afresh. 


The Gemara relates a similar story: There was a certain man who 
said to his heirs, in his will: I am leaving a palm tree for my daughter. 
He died and left behind two halves of palm trees, as there had been 
two trees he had shared with different business partners. The heirs 
wished to give the girl these two halves, despite the fact that tending 
to them would involve considerably more trouble than taking care 
of a single tree. 


Rav Ashi sat and posed a difficulty to the proposal of the heirs. Do 
people refer to two halves of a palm tree as a whole palm tree or 
not? If the statement of the dying father can reasonably be inter- 
preted as referring to these two halves she is at a disadvantage, as the 
burden of proof rests upon the claimant. Alternatively, if this is an 
unreasonable explanation of his wishes, they must give her a whole 
tree. Which alternative is correct? Rav Mordekhai said to Rav Ashi: 
Avimi of Hagronya said as follows in the name of Rava: People 
do in fact refer to two halves of a palm tree" as a whole palm tree. 
Consequently, the heirs may fulfill their father’s dying wish by giving 
the girl the two halves they inherited. 
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th d i P 
MISHNA™ regar to ane w o produces a 


promissory note" against another, and 
this borrower produced a bill of sale dated after the promissory 
note that states that the lender sold him a field of his, Admon 
says that the borrower can say: Were I really indebted to you, 
you should have collected your loan when you sold me the 
field, and you would not have needed to sell it. And the Rabbis 
say: This is no proof, as it is possible that this lender was perspi- 
cacious, as he sold the borrower the land for a good reason, 
because now he can take the field as collateral from him in lieu 
of the outstanding loan. 


G E M ARA The Gemara asks: What is the rationale 

for the opinion of the Rabbis? After all, 
Admon is saying well. The Gemara explains: In a place where 
people first give money and only afterward they write the bill 
of sale, everyone agrees that the borrower can say to the lender: 
You should have collected your debt when you sold me the field, 
i.e., when you received money from me you should have said that 
it is not for the field but is repayment of the debt I owed you. 


When they disagree is with regard to a place where people first 
write out the bill of sale and only afterward they give money. 
Admon holds that the lender should have put out a preemptive 
declaration, i.e., he should have earlier told witnesses that he is 
selling the field only so it can be used as collateral, and this trans- 
action should not be taken as an indication that the buyer is not 
indebted to him. And the Rabbis hold that the lender may argue: 
Your friend has a friend and your friend’s friend has a friend, 
i.e., word of my intention to use the field as collateral would have 
come back to the borrower and he would not have agreed to the 
transaction, and that is why I did not issue any declaration. 


With d lewh h bro- 
MISHNA ith regar to two peop a o each pro 


duced a promissory note" of a monetary 
debt against the other, Admon says: The one holding the note 
with the later date can say to the first: If lowed you money, how 
is it that you are borrowing from me? You should have sued to 
collect your debt. This is proof that your document is a forgery. 
And the Rabbis say: This one collects his promissory note, and 
that one collects his promissory note. 


HALAKHA 


One who produces a promissory note, etc. — Www xia 
"131 ain: In a case where one produces a promissory note that 
another owes him money, and that other person produces a 
document that the lender sold him a field, if this occurred in 
a place where the buyer first gives the money and then the 
seller writes him a document of sale, this promissory note is 
nullified, as the lender should certainly have seized the money 
transferred to him as payment of the debt owed instead of as 
payment for the sale of the property. If, however, the due date 
on the promissory note had not yet arrived, this argument is 
rejected. If the borrower claimed that the promissory note was 
a forgery, some say that he is not deemed credible (Rosh), while 
others maintain that he is deemed credible (Ran). 

If this occurred in a place where the document of sale 
is written first and the money is transferred afterward, the 
promissory note is valid, as the lender can argue that he sold 
the land so that he could collect from the borrower a known 
plot of land to which no other earlier claimant has rights. If he 
sold the land after the due date on the promissory note had 
passed, the borrower can say that he should have come and 
seized the land from him without delay, in accordance with the 
opinion of the Rabbis. Some write that these halakhot apply 


only to the sale of land, whereas the sale of movable property 
constitutes no evidence for the payment of debts (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 24:1; Shulhan Arukh, 
Hoshen Mishpat 85:1, and in the comment of Rema). 


Two people who each produced a promissory note, etc. — 
ADIn WY AX DW: If two people each produce a prom- 
issory note against the other, the one holding the note with 
he later date cannot refuse to pay, saying to the other: If | 
owe you money, why did you borrow from me? Rather, each 
collects the debt owed him, in accordance with the opinion of 
he Rabbis in the mishna (Rambam). However, other authorities 
rule in accordance with the opinion of Admon that the argu- 
ment of the later borrower is accepted (Shulhan Arukh). Others 
Rema, citing Teshuvot HaRosh) add that this is the case only if 
here are no problems with the document. However, if there 
is any claim against the authenticity of the document, the first 
ender can reply to the other that he borrowed money from 
him due to a concern that he would not be able to collect the 
money owed him from that promissory note (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 24:10; Shulhan Arukh, Hoshen 
Mishpat 85:3). 
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LANGUAGE 


Pack [matrata] — xW: Some claim that this is from the 
Greek petpytijs, metrétés, meaning yardstick or measure. 
According to this opinion, the expression means that if 
two items are of the same measure, there is no reason 
to exchange them. Others explain that this refers to a 
saddlebag placed on a donkey, with two equal bags on 
either side. In this scenario, it does not matter which bag 
is on which side (geonim; see Arukh). 


HALAKHA 


Superior-quality land and superior-quality land — 
mwy ny: If two individuals each produced a prom- 
issory note that the other owes him money, and the 
two notes bear the same amount, each retains his own 
property and no exchange need take place. This is the 
case regardless of whether both own superior-quality 
land, intermediate-quality land, or inferior-quality land, 
or even whether one has high- or intermediate-quality 
land and the other has inferior-quality land. The hala- 
kha is in accordance with the opinion of Rav Sheshet 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 24:10; 
Shulhan Arukh, Hoshen Mishpat 85:3). 
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GEMARA It was stated that amora’im disputed the 


case of two people who each produced a 
promissory note against the other for the same value. Rav Nahman 
said: This one collects his debt and that one collects his debt. Rav 
Sheshet said: Why do I need to shift donkey packs [matrata]' from 
one side to the other? Rather, as each will retain the same sum, let 
this one stand with his money and let that one stand with his money. 


The Gemara analyses this dispute: Everyone agrees that if the field of 
one of the parties, which served as guarantee for the promissory note, 
was superior-quality land and the other person also had superior- 
quality land," or one had intermediate-quality land and the other 
had intermediate-quality land, or one had inferior-quality land and 

the other had inferior-quality land, this is certainly considered like 

shifting donkey packs, i.e., it is an exercise in futility, as there is no 

reason to exchange their money. 


When they disagree is in a case where one has intermediate-quality 
land and the other one has inferior-quality land. Rav Nahman 
holds that this one collects his debt and that one collect his debt, 
as he holds that one assesses the quality of land on the basis of 
his own fields, i.e., if the borrower has different types of land, then 
his best land is classified as superior-quality land, the next best is 
considered intermediate-quality land, and his worst fields are called 
inferior-quality land. 


Consequently, the owner of inferior-quality land, Reuven, will 
come and collect his debt from the intermediate-quality land of 
his debtor, Shimon, in accordance with the halakha that a creditor 
collects payment from intermediate-quality land. Since Shimon does 
not have any land that is inferior, Reuven necessarily takes his debt 
from that land. However, at this stage the land Reuven took from 
Shimon is considered for him superior-quality land, as all of his 
other fields are of lower quality than the field he took. And therefore, 
that other creditor, Shimon, comes to collect his debt from Reuven, 
and takes from inferior-quality land, as the intermediate-quality 
land that Reuven took from Shimon is now, relative to Reuven’s other 
field, classified as superior-quality land. Consequently, each debtor 
will take different fields from the other, despite the fact that they owe 
the same sum. 


And Rav Sheshet, who said: Why do I need to shift donkey packs, 
holds that the quality of the land is not assessed differently for each 
individual borrower. Rather, one assesses the quality of land on the 
basis of the lands of all people, i.e., there is a standard measure of land 
quality which applies to everyone. If so, then ultimately, when that 
second debtor, Shimon, comes to collect from Reuven he will take 
back his own intermediate-quality land, i.e., the field that Reuven 
took from him only a short while earlier. Consequently, no purpose 
is served by going through this process. 


The Gemara asks: And according to the opinion of Rav Nahman, 
what did you see that led you to establish that the owner of inferior- 
quality land will come and collect his debt first, as described above? 
Let the owner of intermediate-quality land come first and collect 
inferior-quality land from the other party, as that is all he possesses. 
In this scenario, the intermediate-quality land in the possession of the 
one who collected his debt will be classified as high quality, while his 
inferior-quality field will be considered of intermediate quality. And 
therefore let the other return and collect the same portion of land 
that he took from him. Once again, this is an apparently unnecessary 
exchange. 


The Gemara answers: No, it is necessary only in a case where the 
owner of the low-quality land happened to precede the other and 
claim from him first. The Gemara raises a difficulty: Ultimately, when 
they come to collect their respective debts, they come together, 
which means that they will pass the same portion of land back 
and forth. 
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Rather, the Gemara provides an alternative explanation: No, this 
dispute is necessary in a case where one has superior-quality land 
and intermediate-quality land, and the other one has only inferior- 
quality land. One Sage, Rav Nahman, holds that one assesses the 
quality ofland on the basis of his own fields. Consequently, the owner 
of the low-quality land stands to gain, as he collects intermediate- 
quality land from the other and pays low-quality land in return, regard- 
less of the order of the claims. And one Sage, Rav Sheshet, holds that 
the court appraises the quality of land on the basis of the lands of all 
people, which means that they will be trading the same plot of land 
back and forth." 


We learned in the mishna: And the Rabbis say: This one collects his 
promissory note and that one collects his promissory note. This ruling 
apparently contradicts the opinion of Rav Sheshet. Rav Nahman 
himself interpreted the mishna in accordance with the opinion of 
Rav Sheshet: This is referring to a situation, for example, where this 
one borrowed for a period of ten years and that one borrowed for 
five years." In this case it makes sense to say that each collects as stated 
in the promissory note in his possession. 


The Gemara asks: What are the circumstances of this case? If we say 
that the first one borrowed for ten years and the second for five, is 
this the case in which Admon would say: If I owed you money, how 
is it that you are borrowing from me? After all, the due date has not 
yet arrived for the second person to pay his debt. Perhaps the other 
creditor needs money to sustain himself for the next five years. Rather, 
the first one borrowed for five years and the second for ten years. 


The Gemara continues to inquire: What are the circumstances? If 
this is referring to a case where the due date of the first promissory 
note had already arrived when the second loan was issued, what is 
the rationale for the ruling of the Rabbis? The second person should 
not have borrowed money from the first, as he should have instead 
collected payment on the debt owed to him. And if the due date had 
not yet arrived, the second person clearly cannot demand his money, 
as the due date had not yet arrived, and perhaps he simply was in need 
of available money. And if so, what is the rationale for the opinion of 
Admon? 


The Gemara answers: No, it is necessary in a case where he came on 
exactly that day when the five years of the first loan were completed." 
The dispute is as follows: One Sage, the Rabbis, holds that a person 
will take out a loan even for one day, and one Sage, Admon, holds 
that a person will not take out a loan for one day, and therefore he 
would have waited one day to receive payment of the debt owed to him. 


Rami bar Hama stated a different answer: Here we are dealing with 
orphans," i.e., one of the debtors died without leaving any landed 
properties, as orphans collect debts owed to their father but others 
do not collect from them the debts their father owed. Consequently, 
the statement of the Rabbis that each collects based on the document 
in his possession has practical ramifications. The Gemara asks: But the 
mishna teaches that this one collects his promissory note and that 
one collects his promissory note, whereas according to this interpre- 
tation only the orphans collect the debts they are owed. The Gemara 
answers: The mishna means that this one collects, and that one has 
the potential to collect but he does not have any land from which he 
may legally collect his debt. 


HALAKHA 


On that day when the five years were completed — xi KITT 
wn Down: Even if the second person borrowed on the due date 
of the promissory note, i.e., Levi loaned money to Yehuda for five 
years, and on the day the loan was due Levi came and borrowed 
from him, Yehuda cannot say to him: Why did you obligate yourself 
for one day? Rather, each collects on the note in his possession 


(Shulhan Arukh, Hoshen Mishpat 85:2) 


Here we are dealing with orphans — }2*7by ‘ama Koz: If one of 
the two creditors died and left behind minor orphans, each party 
keeps what he has, even if the orphans’ father left them with noth- 
ing. The reason is that if they try to collect from the other creditor, 
he may likewise collect what they took from him, in keeping with 
the ordinance of the geonim that a creditor may collect debts from 
the movable property of an orphan. This is in accordance with the 
conclusion of the Gemara that what a debtor has seized remains 
with him (Shulhan Arukh, Hoshen Mishpat 85:4-5). 
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HALAKHA 


Based on whose property does one assess -bwa 
paw va: In a case where a borrower possesses only 
inferior- and intermediate-quality land, but he 
had superior-quality land at the time the loan was 
issued and subsequently sold it, he must repay from 
his intermediate-quality land. Some maintain that 
this is the ruling of the Rambam (Beit Yosef). If he 
never had superior-quality land at all, he repays his 
debt from his inferior-quality land, as the assess- 
ment of the quality of his land is relative to his 
own properties, in accordance with the opinion 
of Rav Nahman (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 19:4; Shulhan Arukh, Hoshen Mishpat 
102:4). 


This one. ..for ten and that one for five - wy m 
wand mn: Even if the promissory note produced 
by the first person was due prior to the note in the 
possession of the second person, each collects the 
sum of the note in his possession. If the due date 
of one was prior to the loan date of the other some 
argue that if the first document was authentic the 
lender should have collected on it prior to taking 
out a loan. However, some (Shakh) rule that in any 
event each collects the note in his possession, an 
opinion accepted by the majority of the early com- 
mentaries (Shulhan Arukh, Hoshen Mishpat 85:3). 
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NOTES 
And let us establish, etc. - 151 mapi: Some explain that 
the Gemara is asking why Rami bar Hama’s explanation 
is rejected, as he could establish the mishna in a different 
manner. Others maintain that this is a general question 
as to why the mishna is not explained in this fashion (see 
Rivan and Ritva). 


Where he seized etc. — 151 DIN NIT: Some explain 
that as he was able to collect intermediate-quality land 
from the father’s estate while he was alive, it is not taken 
away from him at a later stage (Ra’avad). Others note that 
although by Torah law a creditor collects from inferior- 
quality land, nevertheless the Sages issued a decree that 
if one did seize intermediate-quality land from orphans it 
is not taken away from him, so that people not be discour- 
aged from issuing loans (Ramban). 


HALAKHA 


Three lands with regard to marriage - niyy vow 
pew: The entire inhabited area of Eretz Yisrael is divided 
into separate territories with regard to the halakhot of 
forced relocation after marriage: Judea, Transjordan, and 
the Galilee. The commentaries add that every kingdom 
constitutes its own land as far as these halakhot are 
concerned (Rivash). Furthermore, if one kingdom is sub- 
divided into separate counties, even in name only, each 
is considered a separate land (Beer Heitev; Rambam Sefer 
Nashim, Hilkhot Ishut 13:16; Shulhan Arukh, Even HaEzer 
75:1). 


One may not remove, etc. — 131 py¥in px: If a man 
from one of these three lands married a woman from 
another land, she must relocate to his place of residence, 
as she married him under this condition, even if it was 
not expressly stated. If they were from the same land, 
he cannot force her to relocate to a different country. 
However, he can compel her to move from one town to 
another, or from one city to another, within the same land. 
Some claim that with regard to moving from one town 
o another, each spouse can force the other to relocate 
(Rema). Some authorities (Terumat HaDeshen) claim that 
if he is unable to earn a living where they are, she must 
relocate with him, while others (Beit Yosef) dispute this 
(Rambam Sefer Nashim, Hilkhot Ishut 13:17; Shulhan Arukh, 
Even HaEzer 75:1). 


Perek XIII 
Daf110 Amud b 


HALAKHA 


Also not from a noxious residence - 7y ma xb ax: 
When a man seeks to relocate with his wife from town 
to town or from city to city in the same land, he cannot 
take her from a pleasant to a noxious residence or vice 
versa, in accordance with the opinion of Rabban Shimon 
ben Gamliel (Rambam Sefer Nashim, Hilkhot Ishut 13:19; 
Shulhan Arukh, Even HaEzer 75:2). 
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Rava said: There are two responses to this explanation. One is 
that the mishna teaches that this one collects his promissory note 
and that one collects his promissory note, which indicates that 
each actually collects what is owed to him, not that one is entitled 
to collect it but may not do so in practice. And furthermore, let 
him give land to the orphans and return and collect it from 
them, in accordance with the opinion of Rav Nahman. As Rav 
Nahman said that Rabba bar Avuh said: With regard to orphans 
who collected land in payment of their father’s debt, a creditor 
may come back and collect it from them. The Gemara comments: 
This does pose a difficulty for the explanation of Rami bar Hama. 


§ The Gemara asks: And let us establish" the mishna as referring 
to a case where the orphans have inferior-quality land, and he 
himself, the other creditor, has both superior-quality land and 
intermediate-quality land. In this scenario the orphans go and 
collect intermediate-quality land from him, while they give him 
inferior-quality land in payment of the debt owed to him by their 
father. The reason is that even if the halakha is that one assesses 
the quality of land on the basis of the lands of all people, and 
therefore the other creditor should be able to collect intermediate- 
quality land from the orphans, there is a principle that one collects 
a debt from the property of orphans only from inferior-quality 
land. 


The Gemara answers: This applies only to a case where the lender 
has not as yet seized any land from the orphans in payment of 
his debt. However, where he has seized" intermediate-quality 
land, he has seized that land. Since he is already in possession of a 
field, it is not taken from him. In these circumstances there is no 
significance to each party collecting from the other. 


MI S HN A Eretz Yisrael is divided into three separate 


lands with regard to marriage:" Judea, 
Transjordan, and the Galilee. Ifa man marries a woman in one of 
these lands he may not remove" her from one town to another 
town in another of these lands or from one city to another city, 
i.e., he cannot compel her to move to another land. However, in 
the same land one may remove her from one town to another 
town or from one city to another city. 


However, even within the same land one may not force his wife to 
move from a town to a city, nor from a city to a town. 


The mishna adds: One may remove his wife from a noxious 
residence to a pleasant residence, even if it is in another land. 
However, one may not compel his wife to move from a pleasant 
residence to a noxious residence. Rabban Shimon ben Gamliel 
says: One may also not remove her from a noxious residence" 
to a pleasant residence, because a pleasant residence tests the 
individual, i.e., one accustomed to certain environments can suffer 
even in more comfortable living quarters. 


w E M ARA With regard to the statement in the mishna 


that one may not force one’s spouse to 
move from a city to a town or from a town to a city, the Gemara 
asks: Granted, one may not remove her from a city to a town, 
as all items are readily available in a city, whereas in a town all 
items are not as available, and therefore the wife can argue that 
living in a town is inconvenient for her. However, what is the 
reason that the husband cannot compel her to move from a town 
to the city? 
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The Gemara answers: This supports the opinion of Rabbi Yosei 
bar Hanina, as Rabbi Yosei bar Hanina said: From where is it 
derived that dwelling in cities is difficult?’ As it is stated: “And 
the people blessed all the men who willingly offered themselves 
to dwell in Jerusalem” (Nehemiah 11:2). This shows that living in 
a city is difficult, due to the noise and the general hubbub of an 
urban area. 


§ The mishna taught: Rabban Shimon ben Gamliel says that a 
pleasant residence tests the individual. The Gemara asks: What is 
the meaning of the term tests in this context? The Gemara explains: 
This is in accordance with the opinion of Shmuel, as Shmuel 
said: A change in one’s eating habits [veset]! or in one’s place of 
residence is the start of intestinal disease. Similarly, it is written 
in Sefer Ben Sira:® All the days of the poor are terrible. And 
yet there are Shabbatot and Festivals, when even the poor eat 
well. Once again, the Gemara answers: This is in accordance with 
the opinion of Shmuel, as Shmuel said: A change in one’s eating 
habits or in one’s place of residence is the start of intestinal disease, 
and as a result the poor suffer even from a change for the better. 


Since the Gemara quoted from Sefer Ben Sira, it cites the rest of the 
passage concerning the terrible days of the poor. Ben Sira says: 
Even the nights of the poor are bad. His roof is at the low point 
of the roofs, i.e., his residence is at the lowest point in the city, and 
his vineyard is at the mountain peaks, at the highest point of the 
slope, which means that the rain of roofs washes down to his roof, 
and the soil of his vineyard to other vineyards, i.e., the rain washes 
away the soil in his vineyard and carries it away to the vineyards 
below. 


MI S H N A All may force their family to ascend to Eretz 


Yisrael," i.e., one may compel his family and 
household to immigrate to Eretz Yisrael, but all may not remove 
others from Eretz Yisrael, as one may not coerce one’s family to 
leave. Likewise, all may force their family to ascend to Jerusalem," 
and all may not, i.e., no one may, remove them from Jerusalem. 
Both men and women may force the other spouse to immigrate to 
Eretz Yisrael or to move to Jerusalem. 


The mishna lists other halakhic distinctions between various geo- 
graphic locations: If one married a woman in Eretz Yisrael and 
divorced her in Eretz Yisrael, and the currency of the sum in the 
marriage contract was not specified, he gives her the sum of her 
marriage contract in the currency of Eretz Yisrael. If one married 
a woman in Eretz Yisrael and divorced her in Cappadocia,’ where 
the currency holds greater value, he gives her the currency of 
Eretz Yisrael. If one married a woman in Cappadocia and 
divorced her in Eretz Yisrael, he likewise gives her the currency 
of Eretz Yisrael. Rabban Shimon ben Gamliel says: He gives her 
the currency of Cappadocia. Everyone agrees that if one married 
a woman in Cappadocia and divorced her in Cappadocia, he 
gives her the currency of Cappadocia. 


BACKGROUND 


A change in habits - np »»w: A sudden change in eating hab- 


its, e.g, a change in one’ diet or the quantity of food consumed, 
may adversely affect one's digestion. Although this is unlikely 
to cause a full-fledged illness, it might lead to discomfort and 
even severe pain. 


Sefer Ben Sira — XYD {2 15D: Sefer Ben Sira is one of the books of 
the Apocrypha. It was added to the canon of biblical literature 
in the Septuagint. This book is unique in that it is cited by the 
Sages by name, at times with the same introductory language 
as the books of the Writings of the Bible. Since this book was 
not sanctified as part of the biblical canon, there were many 
different editions available, as can be seen from translations and 
manuscripts. It is possible that a different, and less reliable, book: 
The Alphabet of Ben Sira, was added to the apocryphal work 


mentioned above, which lead the Sages to treat the entire work 
with a measure of suspicion. The passage cited here does not 
appear either in the translations or in the Hebrew manuscripts of 
the book, although it does appear as a gloss in one manuscript. 
This passage is based on a verse in the Bible: “All the days of the 
poor are evil” (Proverbs 15:15), and it is followed by additional 
observations attributed to ben Sira. 


Cappadocia — x*ppisp: This refers to the province kanzaSoxia, 
Kappathokia, located in Asia Minor, bordering the Euphrates. 
Cappadocia was once an independent country, which became 
a Roman province in the time of the Talmud. As mentioned here, 
the coins of Cappadocia were greater in value than those of Eretz 
Yisrael due to their higher content of precious metals. 


NOTES 

Dwelling in cities is difficult - mwp w33 NIw»: Some 
explain that this is due to the congested conditions of the 
city, the tight housing, the number of people, and the lack 
of open spaces and fresh air (Rivan; Rid). Others claim that 
the cost of living is higher in the cities (Rabbeinu Hananel). 
Yet others add that one must adopt a higher standard of 
living when residing in a city (Talmidei Rabbeinu Yona). 


LANGUAGE 


Habits [veset] — nb1; From the Greek 200c, ethos, meaning 
custom or habit. 


HALAKHA 


All may force their family to ascend to Eretz Yisrael, 
etc. — aor rete» vax Dhyn Yan: All of these halakhot 
concerning the relocation of a married couple refer only 
to a move either within the borders of Eretz Yisrael or 
between different countries abroad. However, one can 
coerce a spouse to move from abroad to Eretz Yisrael, even 
from a pleasant residence to a noxious one, and even from 
a place in which the majority of residents are Jews to a 
place where the majority are gentiles. One cannot coerce 
a spouse to leave Eretz Yisrael even if it would be a move 
from a noxious residence to a pleasant one, or from a place 
where the majority of residents are gentiles to one where 
the majority is Jewish (Rambam Sefer Nashim, Hilkhot Ishut 
13:19; Shulhan Arukh, Even HaEzer 75:3). 


All may force their family to ascend to Jerusalem —bpn 
povry poyn: The same halakha that applies to Eretz 
Yisrael vis-à-vis other countries also applies with regard to 
Jerusalem vis-à-vis the rest of Eretz Yisrael: All may force 
their family to move to Jerusalem and none may coerce 
them to leave the city (Rambam Sefer Nashim, Hilkhot Ishut 
13:20; Shulhan Arukh, Even HaEzer 75:4). 
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NOTES —W-W__—__ 
To include slaves - ota mand: Rashi explains that this 
refers to Hebrew slaves, while the statement later in the 
Gemara, that a slave is included in the halakha that none 
may force anyone to leave Eretz Yisrael, refers even to a 
Canaanite slave. However, others maintain that here, as else- 
where, the term slaves refers to Canaanite slaves (Ra‘avad). 
Accordingly, as a Canaanite slave is obligated in the perfor- 
mance of mitzvot to the same degree as a woman, he must 
fulfill the mitzva of settling Eretz Yisrael, as discussed later 
in the Gemara. Consequently, he may coerce his master to 
resettle there or to emancipate him. 


HALAKHA 

To include slaves — ovtay mand: If a Canaanite slave 
expressed a wish to immigrate to Eretz Yisrael, his mas- 
ter must either take the slave there himself or sell him to 
someone who will take him there. If they were living in Eretz 
Yisrael and the master wished to leave, he may not forcibly 
take his slave with him. This halakha applies at all times, 
even when Eretz Yisrael is under foreign control (Rambam 
Sefer Kinyan, Hilkhot Avadim 8:9; Shulhan Arukh, Yoreh De‘a 
267:85). 


He says to ascend, etc. — ^3) nibyd SİX Min: If a man 
wishes to ascend to Eretz Yisrael and his wife does not wish 
to do so, he may divorce her without paying the marriage 
contract. Similarly, if she wishes to ascend to Eretz Yisrael 
and the husband does not wish to do so, he must divorce 
her and pay her the marriage contract. Some say that this 
halakha applies only when the move does not entail dan- 
ger (Rashbatz). In general, the halakhic authorities debate 
whether or not the mitzva to immigrate to Eretz Yisrael 
applies nowadays. Since this debate remains unresolved, 
one may not force an unwilling spouse to make the move 
(Beer HaGola). Others (Pithei Teshuva) cite several responsa 
that conclude that there is a mitzva to immigrate to Eretz 
Yisrael even in contemporary times (Rambam Sefer Nashim, 
Hilkhot Ishut 13:20; Shulhan Arukh, Even HaEzer 75:4-5). 
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GEMA The mishna stated: All can force the 

members of their family to ascend. The 
Gemara asks: This inclusive phrase serves to include what case? 
The Gemara answers: It comes to include slaves," i.e., Hebrew 
slaves as well may be coerced to immigrate to Eretz Yisrael with 
their master’s family against their will. 


The Gemara asks: And according to the one whose text of the 
mishna expressly teaches the case of slaves, this phrase comes 
to include what case? As stated later in the Gemara, there are 
some editions of the mishna that state that this halakha applies 
equally to men, women, and slaves. The Gemara answers: It 
comes to include one who moves from a pleasant residence to 
a noxious residence, i.e., one may coerce his family to ascend to 
Eretz Yisrael even from a good residence abroad to an inferior 
one in Eretz Yisrael. 


§ The mishna further taught: But all may not remove others. 
Once again the Gemara asks: This phrase comes to include what 
case? The Gemara answers: It comes to include a Canaanite 
slave who ran away from his master and came from outside 
Eretz Yisrael to Eretz Yisrael, as we say to the master: Sell your 
slave here, in Eretz Yisrael, and then you may go and return 
abroad, but you may not take the slave abroad with you, due to 
the mitzva of settling Eretz Yisrael. 


§ The mishna taught: All may force others to ascend to Jeru- 
salem. The Gemara asks once again: This phrase comes to 
include what case? The Gemara answers: It comes to include a 
move from a pleasant residence elsewhere in Eretz Yisrael to a 
noxious residence in Jerusalem. 


§ The mishna taught: And all may not remove them from 
Jerusalem. The Gemara asks: This phrase comes to include what 
case? The Gemara answers: It comes to include even a move 
from a noxious residence to a pleasant residence. The Gemara 
adds: And since the tanna of the mishna taught: But one may 
not remove, in the first clause, he also taught: But one may not 
remove, in the latter clause, despite the fact that this halakha 
could have been inferred from the first clause. 


§ The Sages taught: If the husband says that he wishes to 
ascend," i.e., to immigrate to Eretz Yisrael, and his wife says 
that she does not wish to ascend, one forces her to ascend. And 
if she will not do so, as she resists all attempts to force her to 
make the move, she is divorced without receiving her marriage 
contract, i.e., she forfeits her rights to the benefits outlined in 
the marriage contract. If she says that she wishes to ascend to 
Eretz Yisrael and he says that he does not wish to ascend, one 
forces him to ascend. And if he does not wish to immigrate, 
he must divorce her and give her the marriage contract. 


If she says that she wishes to leave Eretz Yisrael, and he says 
that he does not wish to leave, one forces her not to leave. 
And if she does not wish to stay in Eretz Yisrael and resists all 
attempts to force her to stay, she is divorced without receiving 
her marriage contract. If he says that he wishes to leave Eretz 
Yisrael and she says that she does not wish to leave, one forces 
him not to leave. And ifhe does not wish to stay in Eretz Yisrael, 
he must divorce her and give her the marriage contract. 


§ The mishna taught that if one married a woman in Eretz 
Yisrael and divorced her in Cappadocia, he must pay her the 
marriage contract in the currency of Eretz Yisrael. The same is 
true if he married her in Cappadocia and divorced her in Eretz 
Yisrael. The Gemara asks: This matter itself is difficult, i.e., 
there is an internal contradiction in the rulings provided by the 
mishna. 
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The Gemara elaborates: The mishna first teaches that if one 
married a woman in Eretz Yisrael" and divorced her in 
Cappadocia, he gives her the currency of Eretz Yisrael. Appar- 
ently, one follows the customs of the place of the lien, i.e., he 
pays with the currency of the location of the wedding, where the 
obligation came into force. Now, say the latter clause of the 
mishna: If one married a woman in Cappadocia and divorced 
her in Eretz Yisrael, he likewise gives her currency of Eretz 
Yisrael. Apparently, one follows the place of the collection of 
the money. 


Rabba said: The Sages taught here one of the leniencies that 
apply to a marriage contract. The leniency is that the husband 
pays with the less valuable currency of Eretz Yisrael in both cases, 
whether the wedding or the divorce occurred there. This is 
because the tanna of this mishna holds that a marriage contract 
applies by rabbinic law. 


§ The mishna taught that Rabban Shimon ben Gamliel says 
that if one married a woman in Cappadocia and divorced her 
in Eretz Yisrael, he pays her the marriage contract in the 
currency of Cappadocia. The Gemara explains that Rabban 
Shimon ben Gamliel holds that a marriage contract applies 
by Torah law, which means that its debt must be paid according 
to its highest possible value. Consequently, one follows the place 
in which the obligation was formed, which is the halakha for 
all deeds and contracts, and there is no room for leniency in 
this matter. 


§ The Sages taught: With regard to one who produces a prom- 
issory note against another," if Babylonia is written in it, he 
pays it with the currency of Babylonia; if Eretz Yisrael is 
written in it, he pays it with currency of Eretz Yisrael. In a 
case where it is written without specification as to where the 
document was written, ifhe produced it in Babylonia he pays 
it with the currency of Babylonia and if he produced it in Eretz 
Yisrael he pays it with currency of Eretz Yisrael. If the note 
mentions money without specification of what type of coins 
are to be used, the borrower may pay it with any type of coin 
he likes, even the smallest denomination available. However, 
this is not the case with regard to a marriage contract. 


The Gemara asks: With regard to this last statement, that this is 
not the case with regard to a marriage contract: To which part 
of the baraita is this referring? Rav Mesharshiyya said: It is 
referring back to the first clause, that if the promissory note 
mentions Babylonia one pays with Babylonian currency. This 
indicates that one invariably pays based on the place where the 
document was written. The tanna adds that this principle does 
not apply to a marriage contract, as one pays based on the place 
where a marriage contract was written only if this would lead 
to a leniency, as explained above (Rid). This ruling comes to 
exclude the opinion of Rabban Shimon ben Gamliel, who 
said that that a marriage contract applies by Torah law and 
must always be paid in the currency of the place in which the 
obligation was first formed. 


HALAKHA 


One married a woman in Eretz Yisrael, etc. — YIKA MWK KI 
aa byw: In a case of one who married a woman in one place 
and divorced her elsewhere, and no specific currency was men- 
tioned in the marriage contract, if the currency of the place 
where they were married is more valuable, he pays her with the 
currency of the place where they were divorced. This is the case 
only if she was with him at the time of the divorce; however, if 
he had to send her bill of divorce to the place where they were 
married, this halakha does not apply (Beit Yosef, citing Rashba). 
If the money of the place where they were divorced is more 
valuable, he pays her with the currency of the location where 


they were wed. The halakha is in accordance with the opinion 
of the Rabbis that a marriage contract applies by rabbinic law, 
and therefore the Sages were lenient in these matters. In any 
event, the husband may not pay her less than the minimum 
value of a marriage contract fixed by the Sages (Maggid Mishne). 
Needless to say, if a given currency was noted in the marriage 
contract she collects the money in that currency (Rambam Sefer 
Nashim, Hilkhot Ishut 16:6; Shulhan Arukh, Even HaEzer 100:5). 


One who produces a promissory note, etc. — WY Ky inT 
^3) in: With regard to one who produces a promissory note 


against another, if it was written in Babylonia he pays the debt 
in Babylonian currency, and if it was written in Eretz Yisrael, he 
pays the debt in currency from Eretz Yisrael. If the location was 
not stated in the document, the debt is paid in the currency 
of the location where the document was produced by the 
creditor. If the note did not mention any specific denomina- 
tion of currency or location, the borrower may pay with the 
currency of his choice, as stated in the baraita (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 17:9; Shulhan Arukh, Hoshen 
Mishpat 42:14). 
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HALAKHA 


But one can say it refers to strips — %3b2 Nx? If it 
is stated in a document that one borrowed silver from 
another, he may repay the loan with the smallest available 
weight of silver. If it is stated that he borrowed a silver coin, 
he may repay with the smallest silver coin available, even 
if it is a peruta (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 17:9; Shulhan Arukh, Hoshen Mishpat 42:13). 


A person should always reside in Eretz Yisrael - dois 
byw yxa OK WI: One should always reside in Eretz 
Yisrael, even in a town which is populated predominantly 
by gentiles, rather than outside Eretz Yisrael, even in a 
predominantly Jewish town. All who leave Eretz Yisrael 
to reside elsewhere are considered as though they are 
engaged in idol worship (Rambam Sefer Shofetim, Hilkhot 
Melakhim 5:12). 
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§ The Gemara continues to analyze the baraita, which teaches: 
If the note mentions money [kesef] without specification, the 
borrower may pay it with any type of coin he likes. The Gemara 
asks: But can’t one say that perhaps the document was not speak- 
ing of coins but of silver [kesef] strips?" Rabbi Elazar said: The 
baraita is referring to a case in which it is written in the docu- 
ment: Coins, although it does not specify which ones. The 
Gemara further asks: And can’t one say that one may pay off 
the debt with perutot, a small denomination? Rav Pappa said: 
People do not ordinarily mint perutot of silver,’ as they reserve 
silver for larger denominations. 


§ In relation to the basic point raised by the mishna concerning 
living in Eretz Yisrael, the Sages taught: A person should always 
reside in Eretz Yisrael," even in a city that is mostly populated 
by gentiles, and he should not reside outside of Eretz Yisrael, 
even in a city that is mostly populated by Jews. The reason is 
that anyone who resides in Eretz Yisrael is considered as 
one who has a God, and anyone who resides outside of Eretz 
Yisrael is considered as one who does not have a God. As it is 
stated: “To give to you the land of Canaan, to be your God” 
(Leviticus 25:38). 


The Gemara expresses surprise: And can it really be said that 
anyone who resides outside of Eretz Yisrael has no God? 
Rather, this comes to tell you that anyone who resides outside 
of Eretz Yisrael is considered as though he is engaged in idol 
worship. And so it says with regard to David: “For they have 
driven me out this day that I should not cleave to the inheri- 
tance of the Lord, saying: Go, serve other gods” (1 Samuel 
26:19). But who said to David: Go, serve other gods? Rather, 
this comes to tell you that anyone who resides outside of 
Eretz Yisrael is considered as though he is engaged in idol 
worship. 


§ The Gemara relates: Rabbi Zeira’ was avoiding being seen 
by his teacher, Rav Yehuda, as Rabbi Zeira sought to ascend 
to Eretz Yisrael and his teacher disapproved. As Rav Yehuda 
said: Anyone who ascends from Babylonia to Eretz Yisrael 
transgresses a positive mitzva, as it is stated: 


BACKGROUND 


IPT DW 


Perutot of silver — x35037 198: Since the value of silver coins 
in the ancient world was approximately equal to the value of 
the precious metals they contained, silver coins of very low 
denominations were not useful. A peruta was worth less than 


Rabbi Zeira — X13; Born in Babylonia, Rabbi Zeira, known 
in the Jerusalem Talmud as Rabbi Ze'ira, became one of the 
great third-generation amora’im of Eretz Yisrael. His father was 
a Persian government tax collector who was praised as one of 
the few who performed that function honestly. When Rabbi 
Zeira ascended to Eretz Yisrael he decided to identify himself 
entirely with the Torah of Eretz Yisrael. The Gemara relates that 
he undertook one hundred fasts to forget the Torah he studied 
n Babylonia. 
Rabbi Zeira was renowned for his sharp intellect and 
authored many incisive halakhot. He was also known as an 
extremely God-fearing man, as attested by several stories. Due 
to his modesty, he did not even wish to be ordained with the 
title Rabbi. He relented only after being told that ordination 
atones for one's sins. 

The Gemara relates that he undertook one hundred addi- 
tional fasts so that the fire of Gehenna would not harm him, and 


PERSONALITIES 


half a gram of silver, and a coin of this value would have been 
very small in size. For a certain period of time small silver coins 
were used in Greece, but this practice was abandoned and cop- 
per coins were adopted instead. 


he would test himself by entering a fiery furnace. On one occa- 
sion his legs were scorched, and from then on he was called: The 
ittle man with the scorched legs (Bava Metzia 85a). Rabbi Zeira 
was a contemporary of Rav Hisda, Rav Sheshet, and Rabba in 
Babylonia, and he was a contemporary of the disciples of Rabbi 
Yohanan in Eretz Yisrael, with whom he engaged in extensive 
halakhic discourse. Apparently, he was a flax merchant in Eretz 
Yisrael, and it is likely that for business reasons he returned to 
Babylonia several times. 

The text of the beginning of Rabbi Zeira’s eulogy is preserved 
in the Talmud: The land of Shinar, i.e., Babylonia, conceived and 
gave birth; the land of splendor, i.e., Eretz Yisrael, raised her 
delight. Woe to me, said Rakkath, i.e., Tiberias, as she has lost 
her beloved instrument (Megilla 6a). 

Rabbi Zeira's son, Rabbi Ahava, was a Sage in the following 
generation. 
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“They shall be taken to Babylonia and there they shall remain 
until the day that I recall them, said the Lord” (Jeremiah 27:22). 
Based on that verse, Rav Yehuda held that since the Babylonian 
exile was imposed by divine decree, permission to leave Babylonia 
for Eretz Yisrael could be granted only by God. The Gemara asks: 
And how does Rabbi Zeira interpret that verse? The Gemara 
answers that Rabbi Zeira maintains that that verse is written 
about the Temple service vessels, and it does not refer to the 
Jewish people, as the previous verse states: “Thus says the Lord 
of Hosts, the God of Israel, concerning the vessels that remain in 
the house of the Lord” (Jeremiah 27:21). Consequently, Rabbi 
Zeira sought to ascend to Eretz Yisrael. 


The Gemara asks: And how does Rav Yehuda respond to this 
argument? The verse is clearly referring to the Temple vessels, not 
to the people. The Gemara answers that another verse is written: 
I adjure you, O daughters of Jerusalem, by the gazelles and by 
the hinds of the field, that you not awaken or stir up love, until 
it please” (Song of Songs 2:7). Rabbi Yehuda derived from here 
that no act of redemption should be performed until a time 
arrives when it pleases God to bring about the redemption. 


And Rabbi Zeira maintains that the oath mentioned in that verse 
means that the Jews should not ascend to Eretz Yisrael as a 
wall," i.e., en masse, whereas individuals may immigrate as they 
wish. The Gemara asks: And what does Rav Yehuda reply to this? 
The Gemara answers that this command is derived from another 
verse in which “I adjure you” (Song of Songs 3: s) is written. The 
Gemara asks: And how does Rabbi Zeira explain the repetition 
of this oath in these verses? 


The Gemara explains: That verse is necessary for that which was 
taught by Rabbi Yosei, son of Rabbi Hanina, who said: Why are 
these three oaths (Song of Songs 2:7, 3:5, 8:4) needed? One, so 
that the Jews should not ascend to Eretz Yisrael as a wall, but 
little by little. And another one, that the Holy One, Blessed be 
He, adjured the Jews that they should not rebel against the rule 
of the nations of the world. And the last one is that the Holy 
One, Blessed be He, adjured the nations of the world that they 
should not subjugate the Jews excessively. 


And how does Rav Yehuda respond? It is written: “That you 
not awaken or stir up love” (Song of Songs 2:7), which serves 
to amplify and include a prohibition against Jews immigrating 
to Eretz Yisrael. The Gemara asks: And how does Rabbi Zeira 
explain the extra emphasis of this phrase? 


The Gemara explains: He needs this phrase for that which was 
taught by Rabbi Levi, who said: These six oaths, i.e., the afore- 
mentioned three verses containing oaths, each of which contains 
the phrase “That you not awaken or stir up,” why are they neces- 
sary? Three are those that we said and explained above. The 
other three oaths are as follows: That those who know should 
not reveal the end of days; and that they should not distance 
the end of days by saying that it is still distant; and that they 
should not reveal the secret’ of the Jews to the nations. 


Q The Gemara discusses a phrase in the verse cited above. “I 
adjure you, O daughters of Jerusalem, by the gazelles and by 
the hinds of the field” (Song of Songs 2:7). Rabbi Elazar said: 
The Holy One, Blessed be He, said to the Jewish people: If 
you fulfill the oath, it is good, and if not, I will abandon your 
flesh and all will devour you like the gazelles and like the hinds 
of the field. 


The Jews should not ascend as a wall - by Kow 
maina bwr: Rashi explains that they should not 


immigrate all together, in a forceful manner. Ot 


h- 


ers maintain that this refers to a literal wall, i.e., they 
should not engage in rebuilding the walls and the 
fortifications of the country without permission from 


the ruling authorities (Maharsha). 


That they should not reveal the secret - by xow 


TiD Mx: Some explain 
of the intercalation of 


hat this refers to the secrets 
he calendar (Rashi in his first 


interpretation; Rabbeinu Tam). The Ritva indicates 
that his text actually contained the phrase: The secret 


of the intercalation of the calendar, and he states, c 
ing Rabbeinu Tam, tha 
gentiles. Others interpre 


this statement homiletical 


it- 


his must not be revealed to 


ly, 


that one should not reveal the secret of these oaths 


to the nations of the world (Eshel Avraham). 


To reveal the secret — Tip ny nish: Most comme 
taries explain that this refers to secrets of the Tora 
either secrets regarding the meaning of the Tora 


n- 
h, 
h 


itself, which were exclusively for Jews, or the secrets 


of the calculation of the calendar, i.e., traditions an 


d 


details that are not part of the basic calculations but 
are essential for the intercalation of the calendar. 


However, it is possible that this refers to other secre 


that are not necessarily connected to the Torah. On 
an inscription discovered at Ein Gedi a curse is pro 


nounced upon one who reveals the city’s secre 


This possibly refers to matters of security, e.g., secret 
routes into the city and the like. Alternatively, the 
Gemara might be speaking of professional secrets, 


as it is stated elsewhere that Jewish artisans wh 


5 
o 
revealed their professional trade secrets would be 
ousted from their trades, while those who kept trade 


secrets were allowed to remain in their professions. 


$ 


A 


Mosaic found in Ein Gedi pronouncing a curse upon one who reveals 
the city’s secrets 
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HALAKHA 


Anyone who resides in Eretz Yisrael dwells, etc. - sands 
^3) nw bre YW: All those who live in Eretz Yisrael have 
their sins forgiven, as stated by Rabbi Elazar (Rambam Sefer 
Shofetim, Hilkhot Melakhim 5:11). 


Anyone who is buried in Eretz Yisrael - y3%2 WPA bs 
byw: All those who are buried in Eretz Yisrael achieve 
atonement. The spot where the dead are laid to rest is 
likened to the altar of atonement, as stated by Rav Anan 
(Rambam Sefer Shofetim, Hilkhot Melakhim 5:11). 


One who was absorbed while alive is not similar, etc. — 
^ ON invbip mast iv: The verse “You shall die in 
an unclean land” (Amos 7:17) teaches that one who was 
absorbed by Eretz Yisrael only after he died cannot be com- 
pared to a person who actually lived there, in accordance 
with the opinion of Rabbi Elazar. Nevertheless, the greatest 
of the Sages would bring their dead to Eretz Yisrael for 
burial, as can be derived from the instructions of Jacob and 
Joseph (Rambam Sefer Shofetim, Hilkhot Melakhim 5:1). 


Itis prohibited to leave Babylonia, etc. -5229 my DX 
^d: Just as it is prohibited to leave Eretz Yisrael for other 
ands, so too, it is prohibited to leave Babylonia, as it is 
stated: “They shall be carried to Babylon and there they 
shall be” (Jeremiah 27:22). Some commentaries maintain 
hat according to the opinion of the Rambam even Eretz 
Yisrael is included in the list of prohibited destinations 
(Rambam Sefer Shofetim, Hilkhot Melakhim 5:12, and Kesef 
Mishne there). 


NOTES 


So too, is it prohibited to leave Babylonia - 11DX JB 
baan ney: Rashi explains that this is because Babylonia 
was a place of Torah (see Meiri). Others contend that if this 
was the reason for the prohibition, when the schools of 
Babylonia closed, then that country should no longer have 
any advantage over other locations; conversely, this prin- 
ciple should apply to other places of Torah (Rabbi Ya'akov 
Emden). However, the Rambam indicates that the source of 
the prohibition is the special decree “They shall be carried 
to Babylon and there they shall be” (Jeremiah 27:22). 


BACKGROUND 
Bei Kuvei - »215 +3: Bei Kuvei was a village six parasangs, 
about 24 km, from Pumbedita. 


Astonia — XiMDx: Some maintain that this is not the name 
of place but a term derived from the Persian stan, meaning 
province. Accordingly, it means the city that was host to 
the seat of the regional government. Based on the context, 
other commentaries suggest that it refers to the city Firuz 
Shabur, which was near Pumbedita. 


284. 
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Rabbi Elazar said: Anyone who resides in Eretz Yisrael dwells" 
without transgression, as it is stated: “And the inhabitant shall 
not say: I am sick; the people that dwell there shall be forgiven 
their iniquity” (Isaiah 33:24). Rava said to Rav Ashi: We learned 
this promise with regard to those who suffer from sickness. 
The phrase “I am sick” indicates that they are the ones who are 
forgiven their sins. 


Rav Anan said: Anyone who is buried in Eretz Yisrael" is con- 
sidered as though he is buried beneath the altar. It is stated here: 
“An altar of earth [adama] you shall make for Me” (Exodus 
20:21), and it is stated there: “For He does avenge the blood 
of His servants, and renders vengeance to His adversaries, and 
atones for the land of [admato] His people” (Deuteronomy 
32:43). This teaches that one who is buried in the earth of Eretz 
Yisrael is considered as though he is buried beneath the altar in 
the Temple. 


Q The Gemara relates: Ulla’ was accustomed to ascend to Eretz 
Yisrael from time to time. However, he died outside of Eretz 
Yisrael. They came and said to Rabbi Elazar that Ulla had passed 
away. He said: Woe for you Ulla, as through you a verse was 
fulfilled: “You shall die in an unclean land” (Amos 7:17). They 
said to him: But his coffin is coming for burial in Eretz Yisrael. 
He said to them: Even so, one who was absorbed by the soil of 
Eretz Yisrael while he was yet alive is not similar" to one who 
was absorbed only after death. 


The Gemara relates with regard to a certain man from Eretz 
Yisrael that a yevama, i.e., a woman whose childless husband died 
and left a surviving brother, happened before him, the surviving 
brother, for levirate marriage. This yevama was living in the district 
of Bei Hoza’a, far away in southeast Babylonia. The man came 
before Rabbi Hanina and said to him: What is the halakha as 
to whether I may descend to Babylonia to enter into levirate 
marriage with this woman? 


Rabbi Hanina said to him: His brother married a Samaritan 
woman [kutit] and died. Rabbi Hanina described the man’s late 
brother in these terms because he had left Eretz Yisrael to marry, 
and for the same reason he called his wife a Samaritan. Blessed 
be the Omnipresent who killed him. And yet the brother wishes 
to follow in his footsteps and descend after him? Better that he 
stay in Eretz Yisrael. 


§ Rav Yehuda said that Shmuel said: Just as it is prohibited to 
leave Eretz Yisrael and go to Babylonia, so too, is it prohibited 
to leave Babylonia" for any of the other lands. Rabba and Rav 
Yosef both say: Even to go from Pumbedita to Bei Kuvei,® which 
is located beyond the border of Babylonia proper, is not permitted. 
The Gemara relates: A certain man left Pumbedita to live in Bei 
Kuvei, and Rav Yosef excommunicated him. A certain man left 
Pumbedita to live in Astonia,’ which also lay beyond the borders 
of Babylonia proper, and he died. Abaye said: Had this Torah 
scholar wanted, he would still be alive, as he could have stayed 
in Babylonia. 


Ulla - shiy: Ulla was an amora of Eretz Yisrael and the most 
important of the emissaries of the Sages. Apparently, his 
full name was Ulla bar Yishmael. Ulla was a disciple of Rabbi 
Yohanan and a regular messenger who brought the Torah of 
Eretz Yisrael to Babylonia. He would likewise transfer innova- 
tive Torah ideas of the Babylonian Sages back to Eretz Yisrael. 
Ulla would journey to and from the two countries frequently 
and would even go from place to place to teach Torah. For this 
reason Yalta, wife of Rav Nahman, would call him mahadurei, 


PERSONALITIES 
Sages of Babylonia; Rav Hisda would call him: Our Sages who 
come from Eretz Yisrael, and Rav Yehuda sent his son to Ulla to 
learn from his customs. In the Jerusalem Talmud Ulla is usually 
called by his full name, Rabbi Ulla bar Yishmael, or Ulla Nahuta, 
the one who descends. Many Sages of the next generation were 
his disciples. Little is known of Ulla’s personal life, although it is 
possible that the amora Rabba bar Ulla was his son. Ulla passed 
away on one of his journeys to Babylonia, and he was brought 
back to be buried in Eretz Yisrael. 


meaning peddler. Ulla was held in very high esteem by the 
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Rabba and Rav Yosef both say: With regard to the worthy of 
Babylonia, Eretz Yisrael absorbs them; with regard to the wor- 
thy of other lands, Babylonia absorbs them. The Gemara asks: 
With regard to what matter did they issue this statement? If 
we say that they were referring to matters of lineage, didn’t 
the Master say: Lineage of residents of all lands are muddled 
compared to that of Eretz Yisrael, and lineage of residents of 
Eretz Yisrael is muddled compared to that of Babylonia. This 
means that the lineage of Babylonians was purer than that of 
the residents of Eretz Yisrael. Rather, they taught this with regard 
to matters of burial, i.e., the worthy of Babylonia are buried in 
Eretz Yisrael. 


Rav Yehuda said: With regard to anyone who resides in Babylon, 
itis as though he is residing in Eretz Yisrael, as it is stated: “Ho 

Zion, escape, you who dwells with the daughter of Babylon” 
(Zechariah 2:11). This verse equates the two countries. Abaye said: 

We have a tradition that Babylonia will not see the pangs of 
the Messiah, i.e., it will be spared the suffering that will be preva- 
lent at the time of his arrival. Abaye interpreted this statement in 

reference to the city of Hutzal deVinyamin’ in Babylonia, and as 

a result people call it Karna deShizavta, Horn of Salvation, as its 

residents will not endure the travails of the time of the Messiah. 


§ Rabbi Elazar said: The dead of the lands outside of Eretz 
Yisrael will not come alive and be resurrected in the future, as it 
is stated: “And I will set glory [tzvi] in the land of the living” 
(Ezekiel 26:20). This teaches that with regard to a land which 
contains My desire [tzivyoni], its dead will come alive; however, 
with regard to a land which does not contain My desire, i.e., 
outside of Eretz Yisrael, its dead will not come alive. 


Rabbi Abba bar Memel raised an objection from a different 
verse: “Your dead shall live; my dead bodies shall arise” (Isaiah 
26:19). What, is it not the case that the phrase “Your dead shall 
live” is referring to the dead of Eretz Yisrael, whereas the subse- 
quent phrase “My dead bodies shall arise” is referring to the dead 
of the lands outside of Eretz Yisrael? And if so, what is the mean- 
ing of the verse “And I will set glory [tzvi] in the land of the 
living”? This verse is written with regard to Nebuchadnezzar, as 
the Merciful One states: I will bring upon you a king who is as 
swift as a deer [tzvi]. 


Rabbi Elazar said to Rabbi Abba bar Memel: My teacher, I teach 

it from a different verse, as it is stated: “He gives breath to the 

people upon it, and spirit to they who walk there” (Isaiah 42:5). 
This indicates that the future resurrection is specifically for those 

who dwell in Eretz Yisrael. Rabbi Abba retorted: But isn’t it writ- 
ten: “My dead bodies shall arise”? How do you interpret this 

verse? Rabbi Elazar replied: That verse is not referring to those 

living outside Eretz Yisrael; rather, it is written with regard to 

stillborns, as they too will merit resurrection. 


The Gemara asks: And what does Rabbi Abba bar Memel do 

with this verse “He gives breath to the people upon it”? The 

Gemara answers: He requires that verse for that which was taught 

by Rabbi Abbahu. As Rabbi Abbahu said: Even a Canaanite 

maidservant in Eretz Yisrael is assured a place in the World- 
to-Come. It is written here: “To the people [laam] upon it,’ 
and it is written there: “Abide you here with [im] the donkey” 
(Genesis 22:5). This verse in Genesis is traditionally interpreted 

to mean: A people [am] that is similar to a donkey, from which 
it may be inferred that even the members of this people merit a 

share in the world to come. 


With regard to the aforementioned verse “And spirit to they who 
walk there” (Isaiah 42:5), Rabbi Yirmeya bar Abba said that 
Rabbi Yohanan said: Anyone who walks four cubits" in Eretz 
Yisrael is assured of a place in the World-to-Come. 


BACKGROUND 

Hutzal deVinyamin — 123237 yam: The city of 
Hutzal was near Neharde’a, on the River Euphrates. 
This was an ancient city, as the Talmud states that 
it was walled in the days of Joshua and that it had 
a Jewish population from the days of Jehoiachin. It 
was called Hutzal deVinyamin, Hutzal of Benjamin, 
because its original settlers were exiles from the 
tribe of Benjamin. It has been said that the Divine 
Presence rests on its synagogue. For many genera- 
tions, Hutzal was an important center of Torah and 
some of the last tanna‘im were Hutzalites. Further- 
more, in the times of the amora’im it Hutzal was 
apparently home to an independent school where 
several Sages studied. 


HALAKHA 


Anyone who walks four cubits, etc. - ban bs 
^d nia pate: Even one who merely walks four 
cubits in Eretz Yisrael has earned for himself a place 
in the World-to-Come, as stated by Rabbi Yohanan 
(Rambam Sefer Shofetim, Hilkhot Melakhim 5:11). 
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The Gemara asks: And according to the opinion of Rabbi Elazar, 
will the righteous outside of Eretz Yisrael not come alive at the 
time of the resurrection of the dead? Rabbi Ile’a said: They will 
be resurrected by means of rolling, i.e., they will roll until they 
reach Eretz Yisrael, where they will be brought back to life. Rabbi 
Abba Salla Rava strongly objects to this: Rolling is an ordeal 
that entails suffering for the righteous. Abaye said: Tunnels are 
prepared for them in the ground, through which they pass to 
Eretz Yisrael. 


§ The verse states that Jacob commanded Joseph: “You shall 
carry me out of Egypt and bury me in their burying-place” 
(Genesis 47:30). Karna said: There are inner matters here, i.e., 
a secret meaning: Our Patriarch Jacob knew that he was 
completely righteous, and if the dead of the lands outside of 
Eretz Yisrael come alive, why did he trouble his sons to bring 
him to Eretz Yisrael? The reason is that he was concerned lest he 
not merit the tunnels. 


On a similar note, you say: “And Joseph took an oath of the 

children of Israel, saying: God will surely remember you, and 

you shall carry up my bones from here” (Genesis 50:25). Rabbi 

Hanina said: There are inner matters here. Joseph knew con- 
cerning himself that he was completely righteous, and if the 

dead of the lands outside of Eretz Yisrael come alive, why did he 

trouble his brothers to carry his coffin four hundreds parasangs 

to Eretz Yisrael? The reason is that he was concerned lest he not 

merit the tunnels. 


§ Rabba’s brothers sent him a letter to Babylonia from Eretz 
Yisrael, in which they mentioned this idea that Jacob knew that 
he was completely righteous, as detailed above. They continued 
by writing that Ilfa adds matters to this statement: An incident 
occurred involving one who was suffering through his love for 
a certain woman he desired to marry, and he sought to descend 
from Eretz Yisrael. When he heard this idea concerning the 
tremendous significance of living in Eretz Yisrael, he suffered 
without leaving the country until the day he died. 


Rabba’s brothers further wrote in their letter: And although you 
are a great Sage, one who studies by himself is not similar to 
one who studies from his teacher, and therefore you should 
come to Eretz Yisrael. And if you say that you do not have a 
teacher in Eretz Yisrael, in fact you do have a teacher. And who 
is he? He is Rabbi Yohanan. 


And if you do not ascend to Eretz Yisrael, be careful in three 
matters: Do not sit excessively, as sitting is harmful with regard 
to hemorrhoids; do not stand excessively, as standing is harm- 
ful with regard to heart trouble; and do not walk excessively, as 
walking is harmful with regard to eye problems. Rather, divide 
your time: One-third for sitting, one-third for standing, and 
one-third for walking. 


Rabba’s brothers offered him more advice in their letter: With 
regard to any sitting that is without support, i.e., an object on 
which to lean, standing is more comfortable than that position. 
The Gemara asks: Can it enter your mind that standing is better 
than sitting? Didn’t you say that standing is harmful with regard 
to heart trouble? Rather, with regard to sitting 


without support, standing with a support, i.e. an object against 
which one can lean, is better than it. 
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And so too, the brothers said to Rabba: Yitzhak, Shimon, and 

Oshaya all said the same statement: The halakha is in accor- 
dance with the opinion of Rabbi Yehuda with regard to female 

mules." As it is taught in a baraita that Rabbi Yehuda says: 
With regard to a female mule in heat,’ one may not mate a horse 

ora donkey with her, due to the prohibition against crossbreed- 
ing of livestock. Rather, one mates her with one of her kind, 
another mule. 


Rav Nahman bar Yitzhak said, in explanation of this last state- 
ment of Rabba’s brothers: Yitzhak is to be identified with Rabbi 
Yitzhak Nappaha; Shimon is Rabbi Shimon ben Pazi. And 
some say that he is Reish Lakish, i.e., Rabbi Shimon ben Lakish. 
Oshaya is Rabbi Oshaya, the Distinguished. 


§ Rabbi Elazar said: The common, uneducated people will 

not come alive in the future, as it is stated: “The dead live not” 
(Isaiah 26:14). In other words, those who were already consid- 
ered dead in their lifetimes will not come back to life afterward 

either. This idea is also taught in a baraita: “The dead live not”; 

one might have thought that this is referring to everyone, i.e., 
none of the dead will live again. Therefore, the verse states: “The 

shades [refa’im] rise not” (Isaiah 26:14). This teaches that the 

verse is speaking of one who weakens [ merapeh ] himself from 

matters of Torah. 


Rabbi Yohanan said to Rabbi Elazar: Their master, i.e. God, is 

not pleased that you say this of ordinary Jews. Rather, that verse 

is written about one who weakens himself and succumbs to 

idol worship. Those who commit this great sin do not merit to 

be resurrected in the future. Rabbi Elazar said to him: I teach it 
from a different verse, as it is written: “For Your dew is as the 

dew of light, and the earth shall bring to life the shades” (Isaiah 
26:19). Rabbi Elazar explains: Anyone who uses the light of 
Torah, which is called the dew of light, the light of Torah will 
revive him; and anyone who does not use the light of Torah, 
the light of Torah will not revive him. 


Since Rabbi Elazar saw that Rabbi Yohanan was grieved over 
the distress of common, uneducated people, he said to him: My 
teacher, I have found for them a remedy from the Torah so that 
they will merit life in the World-to-Come, as it states: “But You 
who cleave to the Lord your God, are alive every one of you 
this day” (Deuteronomy 4:4). But is it possible to cleave to the 
Divine Presence? Isn’t it written: For the Lord your God is a 
devouring fire” (Deuteronomy 4:24)? 


Rather, this verse teaches that anyone who marries his daughter 
to a Torah scholar, and one who conducts business [perak- 
matya |' on behalf of Torah scholars, by investing their money, 
and one who utilizes his wealth to benefit Torah scholars with 
his property in some other way, the verse ascribes him credit 
as though he is cleaving to the Divine Presence." 


HALAKHA 


The halakha is in accordance with Rabbi Yehuda with regard 
to female mules — nitya 7117) 215 n2: With regard to ani- 
mals born from crossbreeding of species, one may mate them 
with each other, provided that their mothers are of the same 
species. For example, a mule who was born to a female donkey 
may be mated with a female mule who was also born to a female 
donkey. If the mothers were from different species, it is prohibited 
to mate the two together. If one mated them regardless, he 
is liable to be flogged. If he further mates the offspring of the 
forbidden mating with another animal whose mother was from 
the same species, he is flogged again, in accordance with the 


opinion of Rabbi Yehuda (Rambam Sefer Zera'im, Hilkhot Kilayim 
9:6; Shulhan Arukh, Yoreh De‘a 297:6, 9). 


Cleaving to the Divine Presence — n»awa pata: It is a mitzva 
to cleave to Torah scholars and their students, to fulfill the verse: 


“And to Him you shall cleave” (Deuteronomy 10:20). Therefore, one 


must strive to marry the daughter of a Torah scholar, to eat and 
drink in the company of Torah scholars, to help them invest their 
money wisely, to engage in commerce with them, and to attach 
oneself to them in all possible ways (Rambam Sefer HaMadda, 
Hilkhot Deot 6:2; see Shulhan Arukh, Even HaEzer 2:6). 
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- BACKGROUND | 

A female mule in heat - nyang 1199: The Torah pro- 
hibits many types of mixtures, including mating differ- 
ent species of animals together (see Leviticus 19:19).The 
offspring of a horse and a donkey, equus mullus, will either 
be a mule, if its mother was a female horse, or a hinny, if 
its mother was a female donkey. Mules are strong, hard- 
working animals, which have served as work and pack 
animals for thousands of years. Hinnies are generally 
smaller than mules and are relatively uncommon. A mule 
can be either male or female, but although externally it 
appears to have fully formed sexual organs, a mule is 
infertile because it has an odd number of chromosomes. 


Female donkey with hinny 


| LANGUAGE ~ 
Business [perakmatya] - 81279: From the Greek 
Tpaypateia, pragmateia, meaning conduct of business 
or trade. 
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— NOTES —HHW———_ 
Will produce cakes — mixpos ying: The commentaries 
explain that the world was originally intended to produce 
food in this manner, but ever since the sin of Adam and Eve 


the earth was cursed. When humanity is entirely rectified, 


the earth will also bring forth all of its produce in a perfect 
and complete form. Some maintain that these ideas are 
symbolic descriptions of the great abundance in the world 
which will allow people to work less and to spend more time 
studying Torah (Introduction to Rambam’s Commentary on 
the Mishna). 


LANGUAGE 


Cakes [geluskaot] - —minpora: From the Greek KoME, kollix, 
meaning loaf of bread or roll. 


Fine wool clothing [meilat] - nia: Apparently of Greek 
origin, although there are divergent opinions with regard to 
the origin of this term. Some assert that its source is waMdc, 


mallos, meaning strand of wool, or it might be pyAwt, 


méloté, sheep's wool. Others assert that it means thin, fine 


wool, named after the city of its manufacture, MiAntos, 


Milétos. Based on the context, meilat is extra-fine wool taken 
from lambs and sheep raised for this specific purpose. 


288 


KETUBOT - PEREK XIII : 111B °° JTI” PW 


ny mans?” SWIX ANY 1272 KY? 
wn b3 cm haeti Ia 
vone MwIpmM Don ites ina 
spun maam oan "an 
a727 voy nbyn - Yp ODN 

TPI pata NI 


opy PP ‘Bt 73 NTT 137 TOK 
my” > pe Nt ays wn wey 
VYT bee many’ MKW E Kör 

aint 


Dp OPA ASV ID NT D1 VIN) 
men in bp peaa May 
raza mex — NY mapa men TD 
by- ppa napy ope port 

719317133 NIN 


VIX TPY 9p 33 KYT 937 TX) 
non boy mieppta wrin bgy” 
"y2 NS n” WaKIW 


WNA yN 33 ND 7” pa 1A 
WOA TYN TPY Y "D 
IANA KAW DJ VNI noi) bpt 
wyw sath nbn Paip ayy w 
OID NIT Na wip "PD pas 
mon poy maw yma maa mn 
xa) me Ky? OTN anoo nx 
py 1 IND Ayan it MoD xn 

Aa wax 


pny anny "nen niha abn oy” 
aw bw nivdp AWD KING MN 
WP byw yA ANA bx Dinan 
pt Dw ia xD mmbpun nada 

yay oe xa 


On a similar note, you say: The verse states: “To love the 
Lord your God, to hearken to His voice, and to cleave to 
Him” (Deuteronomy 30:20). But is it possible for a person to 
cleave to the Divine Presence? Rather, anyone who marries 
his daughter to a Torah scholar, and one who conducts busi- 
ness on behalf of Torah scholars, and one who utilizes his 
wealth to benefit Torah scholars with his property, the verse 
ascribes him credit as though he is cleaving to the Divine 
Presence. 


Q Rabbi Hiyya bar Yosef said: In the future, at the time of the 
resurrection of the dead, the righteous will burst forth and 
arise in Jerusalem, as it is stated: “And may they blossom out 
of the city like the grass of the earth” (Psalms 72:16), and the 
term “city” means nothing other than Jerusalem, as it is stated: 
“For I will defend this city” (11 Kings 19:34). 


And Rabbi Hiyya bar Yosef said: In the future the righteous 
will stand up from their graves in their clothes. This is derived 
by an a fortiori inference from the example of wheat: Just as 
wheat, which is buried naked, i.e., the seed alone is planted, 
and yet it emerges from the ground with several layers of garb, 
including straw and chaff, in the case of the righteous, who are 
buried fully clothed, all the more so do they come out of the 
ground properly dressed. 


And Rabbi Hiyya bar Yosef further said: In the future Eretz 
Yisrael will produce cakes [geluskaot]"" and fine wool clothing 
[meilat]' that will grow from the ground, as it is stated: “Let 
abundant [pissat] grain [bar] be in the land” (Psalms 72:16). 
The term pissat is interpreted in a similar manner to ketonet 
passim, Joseph's valuable clothing of many colors, while bar can 
mean bread. 


§) The Sages taught the following with regard to the verse “Let 
abundant [pissat] grain be in the land upon the top of the 
mountains” (Psalms 72:16). They said: In the future, wheat 
will rise up, and grow tall like a palm tree, and ascend to the 
top of the mountains. And lest you say that if wheat will grow 
this tall its reaper will suffer discomfort, the same verse states: 
“May his fruit rustle like Lebanon.” The Holy One, Blessed be 
He, will bring a wind from His treasury and blow across, and 
this will thereby induce the flour to fall from the stalks of wheat, 
anda person will go out to the field and bring back a palmful 
[pissat] of flour, from which he will provide his livelihood and 
the livelihood of the members of his household. 


It is stated: “With the kidney-fat of wheat” (Deuteronomy 
32:14). The Sages said: In the future, each and every kernel of 
wheat will be as big as the two kidneys of the large ox. And do 
not be surprised that this is possible, as there was an incident 
involving a fox that nested inside a turnip,’ and they weighed 
this turnip, and they discovered that even discounting the space 
dug out by the fox, it still weighed sixty litra, as measured by 
the litra of Tzippori. 


BACKGROUND 


Turnip - nab: Brassica rapa is a garden vegetable from the 
mustard and cabbage family, Cruciferae. Its dark, thick, gener- 
ally spherical roots are still eaten nowadays, primarily boiled. 
Although turnip bulbs do not reach great sizes, usually just 
1-2 kg, there are cases of bulbs of unusual proportions. There 
is even documentation of a turnip bulb larger than 12 kg and 
7o cm in length. It is possible for a fox to prepare a nest in a 


turnip of this kind. 


Large turnip 
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Similarly, it is taught in a baraita that Rav Yosef said: There was 
an incident which occurred in the village of Shihin, in Eretz 
Yisrael, involving one whose father had left him three branches 
of mustard,” one of which broke. And they discovered on this 
one branch alone nine kav of mustard. And with the wood of 
its large branches they roofed a booth for artisans. Similarly, 
Rabbi Shimon ben Tahlifa said: Father left us a cabbage stalk 
and we would go up and down on it with a ladder, due to its 
great height. 


§ It is stated: “And from the blood of the grape you drank 
foaming wine” (Deuteronomy 32:14). The Sages said: The 
World-to-Come is not like this world. In this world there is 
suffering involved in picking grapes and in pressing them. By 
contrast, in the World-to-Come one will bring one grape in a 
wagon or on a boat and set it down in a corner of his house 
and supply from it enough to fill about the amount of a large 
jug [pitus],'° and with its wood one will kindle a fire under 
a cooked dish. And every grape you have will produce no 
less than thirty full jugs of wine, each with the capacity of a sea. 
As it is stated: “And from the blood of the grape you drank 
foaming wine [hamer]? Do not read this term as hamer; rather, 
read it as homer, which is a measure equaling thirty sea. 


O When Rav Dimi came from Eretz Yisrael to Babylonia, he 
said: What is the meaning of that which is written: “Binding 
his foal to the vine” (Genesis 49:11), which is interpreted as a 
prophecy for the future? It means that every grapevine’ you 
have in Eretz Yisrael requires a foal to carry the load of its 
harvest. The verse continues: “And his donkey’s colt to the 
choice vine [soreka].” The Gemara explains: Every barren 
[serak] tree you have in Eretz Yisrael will produce sufficient 
fruit in the future to load upon two donkeys. And lest you say 
that these trees do not contain wine, the same verse states: “He 
washes his garments in wine.” And lest you say that the wine is 
not red, the verse states: “And from the blood of the grape you 
drank foaming wine” (Deuteronomy 32:14). 


Mustard — ban: Mustard is produced from severa 
be from white mustard, Sinapis alba, black mustard, Brassica 
nigra, or from a similar species. Generally, mustard is produced 
from a mixture of seeds from these species. These plants all 
come from the Cruciferae family, which grows wild in Eretz Yis- 
rael. Black mustard has tangled branches and grows bunches of 
large, crowded flowers. Its seeds are used in the production of 
mustard spice. Black mustard is the largest plant of the Cruciferae 
family in Eretz Yisrael. It normally grows from 0.5-2 m in height, 
and in some uncommon cases can grow up to 5 m. 


Mustard flowers in a field 


BACKGROUND 
plants. It can 


Seeds of black and white mustard 


Grapevine — }93: Grapevines can survive for a very long time 
and grow to great sizes. Some grapevines have stems that reach 
1.5m in diameter, with a principal stem of over 40 m in length. 
Vines of these prodigious sizes will also bear a large number 
of clusters. 


LANGUAGE 
Jug [pitus] - p19: From the Greek xiĝðoç, pithos, meaning 
a very large clay jug. 


BACKGROUND 
Jug [pitus] - D198: The pitus, or in Greek, pithos, was the 
largest size of clay jug manufactured in the ancient world. 
Some jugs of this kind that have survived to this day are 
larger than a human being. The image depicts an ancient 
pithos about 1.5 m tall. A large pithos would have weighed 
close to two tons. 


Pithos 
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And lest you say that this wine does not inebriate those who 
drink it, the verse states: “And his vesture [suto] in the blood 
of grapes” (Genesis 49:11). This verse indicates that these wines 
will induce [mesit] a state of drunkenness. And lest you say 
that this wine has no flavor, the verse states: “His eyes shall 
be red [hakhlili] with wine” (Genesis 49:12). This unusual term 
is read homiletically as follows: Each palate [heikh] that tastes 
it says: This is for me, for me [li li]. And lest you say that 
the wine is good for the young but it is not good for the old, 
the verse states: “And his teeth white [leven shinayim] with 
milk” (Genesis 49:12). Do not read this expression as leven 
shinayim; rather, read it as leven shanim, one of years, i.e., an 
elderly person. 


The Gemara asks: To what does the plain meaning of the 
aforementioned verse refer? When Rav Dimi came from Eretz 
Yisrael to Babylonia, he said: The congregation of Israel said 
before the Holy One, Blessed be He: Master of the Universe: 
Hint with Your eyes a love that is sweeter than wine, and show 
me Your teeth through a smile that is sweeter than milk. 


The Gemara comments: This interpretation supports the opin- 
ion of Rabbi Yohanan. As Rabbi Yohanan said: One who 
whitens his teeth to his friend by smiling at him is better than 
one who gives him milk to drink, as it is stated: “And his teeth 
white [leven shinayim] with milk” (Genesis 49:12). Do not 
read this expression as leven shinayim; rather, read it as libbun 
shinayim, the whitening of teeth. Likewise, the phrase: With 
milk, can be read as: Than milk. 


§ The Gemara relates further stories concerning the great 
bounty of Eretz Yisrael. Rav Hiyya bar Adda was a school 
teacher of Reish Lakish. On one occasion, Rav Hiyya bar Adda 
was delayed for three days and did not come to teach the 
children. When he finally came, Reish Lakish said to him: Why 
were you delayed? 


Rav Hiyya bar Adda said to him: Father left me one branch 
of a grape vine, and I harvested from it on the first day three 
hundred grape clusters, and each cluster yielded a quantity 
of wine enough to fill a jug. On the second day I harvested 
another three hundred grape clusters, and every two clusters 
yielded enough wine to fill a jug. On the third day I once 
again harvested three hundred grape clusters, and every three 
clusters yielded enough to fill a jug, and I declared ownerless 
more than half of it. Reish Lakish said to him: Had you not 
delayed and thereby disrupted the Torah study of children, each 
grape cluster would have produced more wine. Due to your 
cancellation of Torah study, each cluster yielded progressively 
less. 


§ Rami bar Yehezkel happened to come to Benei Berak. He 
saw those goats that were grazing beneath a fig tree, and there 
was honey oozing from the figs and milk dripping from the 
goats, and the two liquids were mixing together. He said: This 
is the meaning of the verse “A land flowing with milk and 
honey” (Exodus 3:8). 


Rabbi Ya’akov ben Dostai said: There are three mil from Lud 
to Ono. Once I rose early in the morning and I walked in 
ankle-deep honey oozing from fig trees. Reish Lakish said: 
I myself saw a region called: The place flowing with milk 
and honey by Tzippori, and it was an area that covered sixteen 
by sixteen mil, 256 square mil. Rabba bar bar Hana said: I 
myself saw the region flowing with milk and honey of all 
Eretz Yisrael, 
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and it was the same in area as that which stretches from the city of 
Bei Mikhsei until the fortress of Tulbanki: Its length twenty-two 
parasangs and its width six parasangs, 132 square parasangs, which 
is 2,112 square mil. 


§ The Gemara relates that Rabbi Helbo, Rabbi Avira, and Rabbi 
Yosei bar Hanina happened to come on one occasion to a certain 
place. The locals brought before these Sages a peach [afarseka]" 
that was as large as a stewpot [ilpas ]" of Kefar Hino. The Gemara 
asks: And how big is a stewpot of Kefar Hino? The Gemara 
answers: It has a capacity of five sea. They ate one-third of it, they 
declared ownerless one-third of it, and they placed before their 
animals one-third of it. 


In the following year, Rabbi Elazar happened to come to that same 


place, and they brought a peach before him. He held it in his hand, 


as the peach was small enough for him to grasp in one hand, and he 
said, in reference to the change in size of the fruit from the previous 
year: “A fruitful land into a salt waste, from the wickedness of they 
who dwell there” (Psalms 107:34), i.e., their sins caused the drastic 
change in the yield of the produce. 


§ Once Rabbi Yehoshua ben Levi happened to come to Gavla, in 
the Golan, and he saw those clusters of vines that were standing 
as large as calves. He said to the locals: Calves are standing between 
the grapevines and you are not concerned that they will cause 
damage? They said to him: They are clusters. Rabbi Yehoshua ben 
Levi said: O earth, O earth! Gather in your fruit. For whom do 
you produce your fruit? For these gentiles who stand over us in 
our sins? It would be preferable if you did not produce such large 
fruit. 


The following year, Rabbi Hiyya happened to come to that same 


place, and he saw clusters that were standing as large as goats. 


He said: Goats are standing between the grapevines. They said to 
him: Go away; do not do to us what your colleague has done. 
Rabbi Yehoshua ben Levi's curse was already fulfilled, as the fruit 
had shrunk from the previous year. 


§ The Sages taught: In years of blessings of Eretz Yisrael, an area 
of land measuring one beit se'a produces five thousand kor. By way 


of comparison, when Zoan, a fertile region in Egypt, was settled, 


one beit sea there would produce only seventy kor. As it is taught 
in a baraita that Rabbi Meir said: I saw in the valley of Beit 
She’an" that one beit sea produced seventy kor, which teaches that 
the soil of a good-quality and irrigated stretch of land outside 
the borders of Eretz Yisrael will naturally yield this quantity of 
produce. 


And you have no more outstanding earth among all the lands 
other than the land of Egypt, as it is stated: “Like the garden of 
the Lord, like the land of Egypt” (Genesis 13:10). And you have 
no more outstanding region in all of the land of Egypt than 
Zoan. The superior quality of Zoan is derived from the fact that 
they would raise kings there, as it is written: “For his princes 
are at Zoan” (Isaiah 30:4). And you have no rockier terrain in all 
of Eretz Yisrael than Hebron, as people would bury their dead 
there, e.g., the Patriarchs in the Cave of Machpelah, because the land 
was not arable. 


In the valley of Beit She’an — pg ma Nypaza: Rashi states that 
this was outside the border of Eretz Yisrael. Other commentaries 
write that in that case, Rabbi Meir maintains that Beit She’an 
was not within the boundaries of Eretz Yisrael as established by 
those who returned from the Babylonian exile, which means 


NOTES 


that it was not sanctified territory throughout the period of the 
Second Temple. Although this region was within the borders of 
the territory conquered in the days of Joshua, a blessing was not 


ment for Jews at the time. 


bestowed in an area that was not the principle region of settle- 


LANGUAGE 
Peach [afarseka] — Xpp2%: Apparently from the Greek 
Tlepotkovy, persikon, meaning Persian fruit, which is 
what the Greeks called the peach. 


Stewpot [ilpas] - pay: From the Greek Aoxáç, lopas, 
meaning a kind of pot primarily used for cooking. 


BACKGROUND 

Stewpot [ilpas] - Dabo: The descriptions in the talmu- 
dic sources indicate that the ilpas was a clay pot with 
a wide opening, resembling the Greek lopas. The ilpas 
had thin sides and a lid with sharp edges, which was 
sometimes perforated. Apparently, the i/pas sometimes 
served as an all-purpose cooking vessel, although it was 
primarily used either in the preparation of fast-cooking 
foods or for heating food that had already been cooked 
in a different pot. 


Greek lopas 


Grape clusters — 79377 nibiswr: Grape clusters usually 
grow to a length of 30-40 cm but have been known 
to reach larger sizes. In rare cases, incompletely formed 
clusters of grapes can reach a length of over 1m, and 
there have even been documented cases of complete 
grape clusters reaching nearly 1m. These clusters can 
be seen from afar and might be mistaken for a living 
creature. 
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NOTES 
Seven years — DW yaw: The term shanim, 
years, is read as shonim, meaning multiples 
(Maharsha). 


BACKGROUND 

A se'a of flour - map 7x0: During the process of 
grinding wheat almost all of the grain and husk 
are ground together, especially in the process by 
which wheat was ground in talmudic times. Dif- 
ferent kinds of flour were prepared by sifting the 
material left after grinding. The finest flour, called 
solet, contained a relatively large portion of the 
inner seed. The second finest was kemah, the 
fine part of the ground material. The least fine 
variety was kibar, which apparently contained 
part of the sprouts. Varieties such as subin and 
mursan are produced by grinding the husk. Most 
commentaries maintain that subin is comprised 
of the relatively finer parts, whereas mursan is 
from the coarser matter. 


LANGUAGE 
Cibarium [kiburaya] — K?V: From the Latin 
cibarius panis, meaning black bread, and in 


Greek xıBapóç, kibaros, meaning simple bread, 
black bread. 
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And even so, Hebron was more developed, i.e., more fertile, than 
Zoan by sevenfold, as it is written: “Now Hebron was built 
[nivneta] seven years before Zoan in Egypt” (Numbers 13:22). 
What is the meaning of the term: Nivneta, in this verse? If we 
say it means literally that Hebron was built before Zoan, would 
a person build a house for his younger son before building 
one for his older son? As it is stated: “And the sons of Ham: 
Cush, and Mizraim, and Put, and Canaan” (Genesis 10:6), which 
indicates that Egypt, Mizraim, was older than Canaan, in whose 
territory Hebron was located. 


Rather, the meaning of the verse is that Hebron was more devel- 
oped and more fertile than Zoan by sevenfold," which means 

that Hebron produced 490 kor, seven times more than the seventy 
kor of regular fertile land, as stated above. And this applies only 
to the rocky terrain of Eretz Yisrael, e.g., Hebron, whereas those 

parts of Eretz Yisrael that were not rocky produced even more, up 

to five hundred kor. 


And this applies only to a year when Eretz Yisrael is not blessed. 
However, with regard to a year when it was blessed, it is written: 

“And Isaac sowed in that land, and found in the same year a 
hundredfold” (Genesis 26:12). Isaac’s field produced one hundred 
times the normal yield, which according to the above calculations 
is five thousand kor, as stated in the baraita. 


§ It is taught in a baraita that Rabbi Yosei said: A se’a of wheat 
in Judea would produce five sea. How so? It would yield a se‘a 
of flour; a se'a of fine flour; a sea of bran fiber, from the outer 
layer of the grain; a se‘a of coarse bran, i.e., flour mixed with bran 
fiber; and a se'a of cibarium [kiburaya],' inferior flour. A certain 
Sadducee said to Rabbi Hanina: You are improving your land 
very well; my father left me one beit sea of land in Eretz Yisrael 
and from it I am able to produce oil, from it I produce wine, from 
it I grow produce, from it I grow legumes, and with it I provide 
pasture from which my sheep graze. 


Acertain Amorite once said to a resident of Eretz Yisrael: That 
palm tree which stands on the banks of the Jordan, how many 
dates are you able to pick from it? He said to him: Sixty kor. The 
Amorite said to him: You have not yet fully entered Eretz Yisrael 
and yet you have already succeeded in destroying it. We would 
pick off that tree 120 kor. The resident said to him: I too am 
speaking to you about only one side of the tree, as I have not yet 
picked the fruit off the other side. 


§ Rav Hisda said: Whats the meaning of that which is written: 
“And give you a pleasant land, the goodliest [tzvi] heritage” 
(Jeremiah 3:19)? Why is Eretz Yisrael likened to a deer [tzvi]? 
This comparison comes to tell you that just as with regard to this 
deer, its skin cannot contain its meat once it has been skinned, 
so too, Eretz Yisrael cannot contain its fruit once it has been 
picked, due to the great quantity of the produce. Alternatively, 
just as this deer is swifter than all the other beasts, so too Eretz 
Yisrael is swifter to ripen its fruit than all the other countries. 


The Gemara asks: If so, one can suggest the following comparison: 
Just as this deer is swift and its meat is not fatty, so too, Eretz 
Yisrael is swift to ripen its fruit but its fruit is not fat and juicy. 
The Gemara explains: For this reason the verse states: “Flowing 
with milk and honey” (Exodus 3:8), to say that its fruit is fat and 
juicier than milk and sweeter than honey. 


Q The Gemara relates that when Rabbi Elazar ascended to 
Eretz Yisrael he said: I have been spared one curse. When they 
ordained him and awarded him the title of Rabbi, he said: I have 
been spared two. When they appointed him to sit in the council 
of Sages who dealt with the intercalation of the calendar, he said: 
Ihave been spared three. 
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As it is stated: “And My hand shall be against the prophets that 
see vanity, and that divine lies; they shall not be in the council 
of My people, neither shall they be written in the register of the 
house of Israel, neither shall they enter into the land of Israel; and 
you shall know that I am the Lord God” (Ezekiel 13:9). “They 
shall not be in the council of My people,’ this is referring to the 
council of the intercalation of the calendar; “neither shall they 
be written in the register of the house of Israel,’ this is referring 
to ordination; “neither shall they enter into the land of Israel,’ 
this is understood as per its plain meaning. Rabbi Elazar merited 
that these three curses were not fulfilled in him. 


§ When Rabbi Zeira ascended to Eretz Yisrael he could not 
find a ferry to cross the Jordan River. He took hold of a rope 
that was strung across as a makeshift bridge and crossed the 
Jordan. A certain Sadducee said to him: Hasty people who put 
your mouths before your ears, when you said at the time of the 
giving of the Torah: “We will do” before “we will hear” (Exodus 
24:7), you remain hasty to this day. Why couldnt you wait a 
little longer to cross the river on a ferry? Rabbi Zeira said to him: 
This is a place where Moses and Aaron did not merit entering; 
who is to say that I will merit seeing this land? I hurried across 
before anything might occur to prevent my entrance into Eretz 
Yisrael. 


§ Rabbi Abba would kiss" the rocks of Akko,® which was 
on the coast of Eretz Yisrael. Rabbi Hanina would repair its 
stumbling blocks, i.e., any potholes in the land, so that travelers 
would not fall and consequently speak ill of Eretz Yisrael. Rabbi 
Ammi and Rabbi Asi 


would stand and pass from a sunny spot to a shady one, and 
from a shady spot to a sunny one, so that they would always sit 
in comfort and never have cause to remark that they were uncom- 
fortable in Eretz Yisrael. Rabbi Hiyya bar Gamda would roll in 
the dust of the land, as it is stated: “For Your servants take 
pleasure in her stones, and love her dust” (Psalms 102:15). 


The Gemara continues to discuss the messianic age. Rabbi Zeira 
said that Rabbi Yirmeya bar Abba said: In the generation in 
which the son of David will come there will be indictments 
[kateigorya],' i.e., denouncements and incitements against 
Torah scholars. When I said this before Shmuel he said: The 
generation will undergo refinement after refinement, i.e., several 
stages of cleansing, as it is stated: “And if there be a tenth in it, 
it shall again be eaten up” (Isaiah 6:13). Rav Yosef taught about 
the messianic era: Despoilers and despoilers of despoilers" will 
plunder Eretz Yisrael at that time. 


Rav Hiyya bar Ashi said that Rav said: In the future all barren 

trees in Eretz Yisrael will bear fruit, as it is stated: “For the tree 

bears its fruit, the fig tree and the vine yield their strength” 
(Joel 2:22). This verse indicates that every tree, not just the fig 

and vine, will produce fruit. 
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HALAKHA 
Rabbi Abba would kiss - ward xax +37: The Sages adored 
Eretz Yisrael to the extent that they would kiss its frontiers 
and rocks and would roll in its dust (Rambam Sefer Shofe- 
tim, Hilkhot Melakhim 5:10). 


BACKGROUND 
Rocks of Akko — tay" 193: 


Rocky shore of Akko 


LANGUAGE 
Indictments [kateigorya] - x*ixBP: From the Greek 
katnyopia, katégoria, meaning accusation or verbal 
attacks. 


NOTES 
Despoilers and despoilers of despoilers — *tita1 "ia 
ita: The initial despoilers will themselves be despoiled 
by others, who will at the same time despoil the Jews as 
well (Arukh). 
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This chapter recorded several discussions concerning halakhot related to spouses’ 
obligations toward one another. With regard to a husband who traveled overseas, 
the court apportions sustenance for his wife in all cases, and she is required to take 
an oath only when she comes to claim her marriage contract. This means that the 
court is obligated to sustain the wife from the husband's estate. However, if a third 
party willingly paid for her sustenance, he cannot force the husband to reimburse 
him unless he expressly stipulated at the time that that the money was given as a loan. 


Concerning a couple's place of residence, one partner cannot compel the other to 
move to a different land. Furthermore, even within the same country, one cannot 
force one’s spouse to move from one settlement to another, regardless of whether it is 
smaller, larger, inferior, or superior. However, there is one exception to this principle, 
and that is Eretz Yisrael. Either spouse may coerce the other to immigrate to Eretz 
Yisrael, even if this entails a lower standard of living. The same applies to a move to 
Jerusalem from elsewhere in Eretz Yisrael. 


Returning to the topic of a marriage contract, one of the leniencies of these halakhot 
is that the husband may choose whether he will pay its sum in the currency of the 
place the contract was written or that of the location where it is actually paid, which- 
ever is more convenient for him. 


Another case discussed in this chapter is that of a man who died and left behind 
a small estate. The halakha is that the daughters receive their sustenance from his 
property, in accordance with the conditions of the marriage contract, while the 
sons are left to fend for themselves. With regard to a groom who did not receive 
the promised dowry from his father-in-law, provided that the wife is not responsible 
for the mishap, she can demand that he either marry her or release her with a bill 
of divorce. 


As for the disputes concerning incomplete admission, in a case where it can be 
understood that the accused is admitting to part of the claim, he is considered to have 
made a partial admission and must take an oath. One who lost his path but does not 
know in whose field it ran is entitled to a new path only if he can issue a definitive 
claim to a particular person. Ifhe is unable to do so, all the owners of the fields around 
him will defer his claim to the others until he can reach some sort of compromise 
with them. One who claims ownership over a field which is described as belonging 
to someone else in a document that he himself signed as a witness, forfeits his claim 


Summary of 
Perek XIII 
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to the field. However, ifhe lent money to another and subsequently borrowed from 
that same individual or sold a field to him, these acts do not constitute an admission 
that he never lent the money in the first place. 


Incidental to these discussions, the Gemara analyzes the prohibition against a judge 
accepting any item from the litigants, not merely a bribe but any form of payment. A 
judge may receive only a sum which is clearly reimbursement for his lost work time, 
ora salary from the community if his only means of employment is in public service. 


The aggadic material of this chapter deals with the praises of Eretz Yisrael. These 
praises apply even nowadays, and all the more so in the future era. 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 
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298 COMMON ACRONYMS 


Radak 
Radbaz 
Ralbag 
Ramah 
Rambam 
Ramban 
Ran 
Rashash 
Rashba 
Rashbam 
Rashbatz 
Rashi 
Re'em Horowitz 
Rema 

Ri HaLavan 
Ri Haver 
Ri Migash 
Riaf 

Riaz 

Rid 
Ridvaz 

Rif 

Rim 

Ritva 

Riva 
Rivam 
Rivan 


Rivash 


Rosh 

Shakh 

Shas 

Sheelat Ya‘avetz 
Shela 

Siddur Rashi 
Sma 

Smag 

Smak 


Talmid HaRa‘ah 


Rabbi Shlomo ben Rashbatz 
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Rabbi Shlomo, son of Rabbi Shimon ben Tzemah Duran 
Rabbi David Kimhi 

Rabbi David ben Zimra 

Rabbi Levi ben Gershon 

Rabbi Meir HaLevi 


Rabbi Moshe ben Maimon 


Rabbi Moshe ben Nahman 

Rabbeinu Nissim ben Reuven of Gerona 
Rabbi Shmuel Strashun 

Rabbi Shlomo ben Adderet 

Rabbi Shmuel ben Meir 

Rabbi Shimon ben Tzemah Duran 


Rabbi Shlomo Yitzhaki 


Rabbi Elazar Moshe Horowitz 

Rabbi Moshe Isserles 

Rabbeinu Yitzhak ben Ya'akov of Prague 
Rabbi Yitzhak Isaac Haver 

Rabbi Yosef Migash 

Rabbi Yoshiya Pinto 

Rabbi Yeshaya di Trani the Younger 
Rabbi Yeshaya di Trani the Elder 

Rabbi Ya'akov David ben Ze'ev Wilovsky 


Rabbi Yitzhak Alfasi 


Rabbi Yitzhak Meir of Gur 

Rabbi Yom Tov ben Avraham Asevilli (of Seville) 
Rabbeinu Yitzhak ben Asher 

Rabbi Yitzhak ben Meir 

Rabbi Yehuda bar Natan 

Rabbi Yitzhak ben Sheshet 

Rabbeinu Asher ben Rabbi Yehiel 

Siftei Kohen by Rabbi Shabtai Cohen Rappaport 

The Six Orders of the Mishna 

Responsa of Rabbi Ya'akov Emden 

Shenei Luhot HaBerit by Rabbi Yeshaya HaLevi Horowitz 
Siddur compiled by Rashi’s students 

Sefer Meirat Einayim by Rabbi Yehoshua Falk 

Sefer Mitzvot Gadol by Rabbi Moshe of Coucy 

Sefer Mitzvot Katan by Rabbi Yitzhak ben Yosef of Corbeil 


A student of Rabbi Aharon HaLevi 


COMMON ACRONYMS 


299 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Talmid HaRashba A student of Rabbi Shlomo ben Adderet 
= Jure zahav sy lial Pavin HaLevi 


i HaLavan laser oF Poppe Yitzhak sol Ya‘ ae of f RragUE 
— Sefer HaTurim by Rabbi Ya'akov ben Asher 
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An orphan girl — PIN ix max An ww min 
21...whose mother or brothers married her off 


5 
191...When Rav Dimi came — 129 II NDN’ 
293...Rocks of Akko — tay't 93 
Like silver vessels, — ND" DD bw pps 
12...which diminish 
Whoever admits to — yaw mayer nypaa mint ba 
139...part of a claim must take an oath 
77...Artemisia [kelil malka] — xan bibs 
51...Kefifa -7993 
The marriage contract - p931 pa Nawns 
158...concerning male children 


5 
We have not found - 133392 naw byw WYA xb 
45...a fox that died in the dirt of a hole 
283. ..To reveal the secret — Tion ny nib 
77...Ladanum — xin 
258...The shewbread — D587 ond 
288...Turnip -n37 
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266...Glazed vessels [manei dekunya] — S397 IKA 
254...Mehoza — tima 
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